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Norvirtiranding what has been hinted i in the 


Preface, and epi dadlured in the Atotriiſement pre- 
fixed to the den Volume, in Excuſe at leaſt, if not 
in Juſtification of- reputting 7 . \circumſlantialy 
ſuch Caſes as may deferve Yet fore Gentlemen 
(chooſing to take their Caſes y Tale father than by 
Weight) 1 55 complained ( that the former Volume 


&« does not contain a ſufficient. Nuxznn of chem, in 
* Proportion to it's Vize.” titer ll 


The preſent Volume is b lable to 1 an Objee- 
tion. It muſt be confeſſed; that two of the Caſes in 
the preceding Volume .are very long ; perhaps, unrea- 


ſonably ſo, In bis Volume, I recollect but One, of 
any conſiderable Length: And I flatter My felf that 
Few would wiſh to have had it much coated. 
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Role had been applied for and obtained, were either falſe or falla- 


which he denied to be due from him : The Payment of which 


cious. The firſt was, That the only Reaſon why the Licence was 
refuſed him, was his declining to pay a Sum of Money (5 I.) which 
| was claimed of him upon a diſtin& and collateral Account, and 


Sum of Money was (as He alledged) infiſted upon by the Juſtice, 


ſecond pretended Ground of the Motion was * that the Juſtice had 


convicted him of the Offence, without any preyious Summons.” 


Asto the firſt—The Cox were unanimous that the Allegation 


appeared to be falſe in Fact: But, at the ſame Time, they de- 
clared explicitly, © That Juſtices of Peace have no Sort of Autho- 
© ebority to annex any fuch Conditions to as Grant of theſc Licences. 


As to the ſecond—They load it to be Gio: as the Fact 
came out upon ſhewing Cauſe: For the Man was actually preſent 
"before the Juſtice (who had ſent for him ;) and was ſo far from of- 
ſering at making any Defence, that he rather ſeemed to apply for 


Mercy ; declaring, however, © that if the Juſtice did convict him, 


— would not pay the Penalty.” 


Pa RT IV, Vos M. ©. Thirdly. 


as a Condition precedent to his granting the Man a Licence. The 
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Thirdly. The .CourT obſerved that the Man had ct any where 
alledged © That he was INNOCENT of the Offence :'' Which they 
thought it incumbent upon bim to have done, to intitle himſelf to 
make this Application againſt the Juſtice of Peace. 


. 
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Rur DISCHARGED. 


Tueſday 7th 
November 


2 ”= Rex ver/. Fielding Eſq; 


N ſhewing Cauſe why an Information ſhould not be granted 
againſt Mr. Fielding, for a Miſdemeanour in his Office of a 
Juſtice of the Peace, the Complaint appeared to be frivolous and 

vexatious; fo that the Juſtice ought to have the Coſts he had been 
put to in defending himſelf againſt it: The only Queſtion was, 
Mo ſhould pay them. 55 US 


The Complaint was made upon a Joint-Affidavit made by the 

Proſecutor (one Taylor) and his Attorney (Mr. Callaghan :) Which 4 
Attorney was alſo ſworn to have declared, (and in rude and virulent 3 
Terms too,) © That if it fbould coft ui 1004, He would lay 3 
«* Fielding by the Heels.” . | a 


It was ſtrongly urged, on Behalf of Mr. Callaghan, that it would | 
be a very great Diſcouragement to Attornies, in the Courſe of their _ 
Practice, if THEY were to be made perſonally liable to Coſts, in ae 
their Clients Motions ſhould not ſucceed ;, which Motions they had . 
engaged in at the Application of their Clients, and upon Facts e- 
preſented to them by their Clients, as being true and candidly ſtated; 
and which they themſelves could not know or ſuſpect to be other- 
wiſe : And that it would be ſtill more hard upon them, to do this 
without bearing what they could urge in their own Defence. 


But the CourT (viz. Lord Mansfield, Mr. Juſt. Fefter, and Mr. 
Juſt, Wilmot) were clear and unanimous, that in his Caſe, they 
might and ought to do it ; becauſe Mr. Callaghan not only appeared 
.as PROSECUTOR, by JOINING zn the Original Aſidavit of Com- 
plaint; but had alſo expreſly declared © That if it ſhould: coſt HIN 
* 1001, he would lay Fielding by the Heels,” Therefore they 


' DISCHARGED the Rule; with Coſts, to be paid by Mr. 


Taylor AND MR. CALLAGHAN. e 


Pemp 
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Rule for diſcharging the Defendant upon common Bail, was 
made abſolute; the Affidavit to hold him to Special Bail, not 


being POSLTIVET Which it is the * eſtabliſhed Rule of the Court. * * So was the 


? Reſolution in 
oy that it muſt be.” ums v. Sin- 


claire, P. 


$733, 6 G. 2. B. R. amd in e et al" v. Mendes Ce/is et alt. Tr. 1733. 6 7 G. 2. B. R. and in 


Lewerlaud v. Baſnet, Tr. 16 C. 2. B. R. and in Claphumſon v. Roaumun, 8 * G. 2. B. R. and in Rios v. 
= w P. 17 G. 2. B. R. and in Coiilct v. Hague, Tr. 1747, 21 G. 2. B. R. and in Van Moor hell v. 


Julien, M. 1748, 22 C. 2. B. R. and in Kelly v. Devereux, M. 1752, 46G 2. B. R. and in Prier v. 
Scott, H. 1753, 26 G. 2. B. R. 10 which Reſolutions the preſent One being added, This Point © OM 
to de moſt fully ſettled. | 


Land Maxspirlp ſaid that the Act of Parliament required a 


poſitive Oath of the Debt: Which poſitive Oath may not be contra- 
dicted by the Defendant. 


But Mr. Juſt. Fos rx R ſaid He Himſelf had always thought the 


ow too Hrict; And that He had never complied with 1 it at his Cham- 


bers, though He would not 90 agannft | it. 
T he preſent Caſe was that of a Merchant i in Lande, winds Corre- 


ſpondent in Sweden had ſent him over the Accounts from Sweden, 
 avhere the Debt aroſe : And conſequently the Plaintiff, the Merchant 
Here, could only ſwear to bis BeLiey, with a Reference to the Ac- 


counts ſent to him from Sweden; the Fact itſelf not being within 


his own perſanal Knowledge. So that the Affidavit could not have 


been more poſitive than it was; unleſs the Correſpondent in Sweden 


had come over hither, to ſwear it: (For an Affidavit Feorn rbere 
vo not have been read here.) 


Ses the Act of parliament of 12 G. 1. c. 29. 8 2. intitled An 
Act to prevent frivolous and vexatious Suits: Which enacts 
That no Perſon ſhall be held to ſpecial Bail, upon any Proceſs 
* iſſuing out of any Superior Court, where the Cauſe of Ac- 
tion ſhall not amount to the Sum of 10/, or upwards ; nor 
cut of any Inferior Court, where the Cauſe of Action ſhall 
not amount to the Sum of Forty Shillings or upwards.” 
Then the ſecond Clauſe directs the Method, in Caſes where 
the Cauſe of Action does amount to thoſe reſpeQtive Sums. 


And the Words of this Second Clauſe of the AQ are That i in 
Kall Cafes where the Plaintiff or Plaintiff's Cauſe of Action 


'* ſhall amount to the Sum of Ten Pounds or 405, or upwards, 
3 69s 
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ce as aforeſaid, Afidavit ſhall be made and filed, ſuch Cauſe 
of Action; And the Sum or Sums ſpecified in ſuch Affidavit, 
ce ſhall be indorſed on the Back of ſuch Writ or Proceſs: For 
which Sum or Sums ſo indorſed, the Sheriff or other Officer 
to whom ſuch Writ or Proceſs ſhall be directed, ſhall take 
Bail; and for no more. 


A 
* 


The preſent Defendant was diſcharged on Common Ball. 


Bruckleſbank very. Smith Eſquire. 


N I'S was a Special Verdi from Northumberland Aſſizes, 


upon an Action of Treſpaſs for breaking and entering the 
Plaintiff's Ship in the River Tyne, at Newcaſtle upon Tyne, and ta- 
king and carrying away an Anchor—: To which the Defendant 


pleaded «© Not guilty.” 


The Special Verdict finds that the Defendant was a Juſtice of the 


Peace of and for the Town and County of Newcaſtle upon Tyne ; 


" 8" 


\ £6 


6: 


And that the Plaintiff was Maſter of a Ship called the Leeds-Mer- 
chant, floating &c. in the River Tyne, being a navigable River : 
That 3 Tons of Ballaſt and more were unloaded - out of the ſaid 
Ship, Ido a Machine or Veſſel called a Hopper, in the faid Ri- 
ver, 017þ Intent that it ſhould be carried therein, into the High and 
open Seas; And that it was accordingly carried out of the ſaid River, 
into the high and open Seas, and was there caſt out of the ſaid Hop- 
per, where the Water was more than 14 Fathom deep, at a Diſtance 
from any Port, Haven, Channel or navigable River. It finds that 
"Thomas Field before the Time of the ſuppoſed Treſpaſs, vig. on 
ſuch a Day &c. came before the Defendant being a Juſtice of Peace 
Se, and laid Information of the Facts of © putting the Ballaſt 170 
4 the Hopper with an Intent that it ſhould be dropped out of the ſaid 
* Hopper 1nTo tbe WATER, and NOT be coft &c upon the Laxp 


« where the Tide and Water never flows or runs; contrary to the Sta- 


tute. It finds that the Plaintiff was ſummoned to appear, and that 


he did appear before the ſaid Juſtice ; and that Proof. was then and 


there made, by his Conſeffion, © That it was ſo put on Board the 
Hopper, in the ſaid River, with Intent that it ſhould be therein 
carried out of the ſaid River into the High and open Sea, and caſt | 


therein at the Depth of 14 Fathom and upwards, at a Diſtance 
from any Haven Sc (ut ſupra) where the Tide or Water never 
flows or runs.” It is found That the Defendant thereupon con- 


witted the Plaintiff, and adjudged him to be an Offender againſt the 
Statute of 19 G. 2. c. 22. Then it finds the Conviction before the 


1 | Juſtice, 


* 
3 
\ 4 
* 


NIichaelmas Term 3 1 2 2. 


juſtice, in bac verba; d that the then Defendant (the now Plain- 


tiff) was adjudged to forfeit 2/. 105, for the ſaid Offence. 


It finds that the Juſtice of Peace (the now Defendant) iſſued 


his Warrant under his Hand and Seal, to levy the ſame by Dif- 


treſs Sc; And that William Bruce a Serjeant at Mace (to whom 
the Warrant was directed, ,) by Virtue of the ſaid Warrant, took the 


| ſaid 2 Fc. 


This Caſe was firſt argued on Friday the gth of June laſt, 
by Mr. Winn for the Plaintiff ; and Mr. Serjeant Poole for the 
Defendant. 


Mr. Winn—rehearſed the Statute of 19 G. 2, c. 22. 1, 2. And 


aid That the Fact found to have been proved, is no Offence within 
this Act: And conſequently, the Defendant was a Treſpaſſer, in 
levying the Penalty, Nothing is found to have been proved but a 
mere INTENTION, 


This i is a . Law, and muſt be conſtrued fridth. 
34, 36 E. 8. c. 9. $ ul. gives the penalty for caſting Rubbiſh 


into Havens, Roads, Channels c. Then 19 G. 2. c. 22, deſcribes 
the Offence to be caſting throwing out or unlading any Ballaſt, 
Rubbiſh Fc, zur ONLY upon the LanD, where the Tide or 
© Water never flows or runs.” And the Preamble deſcribes the 


Miſchief to be © Caſting, throwing out, and unlading their Bal- 
< laſt, either on the Shore, or on the Side, and below the uſual and 


« full Sea-Mark, and doing other Annoyances, to the Detriment 
9 and Ohfruttion of Nawgarro, : 


In the Thames, this Method of diſpoſing of the Ballaſt i is never 


treated as an Offence : And that | is under the Care and — of 
the Trinity-houſe. 


The Miſchief which the Lexiſlature had in View, was roving 


the Ballaſt c either on the Shore, c or on the Sides of Rivers, an 
below the ul Sea- Mark. 


But this was in the open and high Sea, TER _ Pickens deep; 
at a Diſtance from any Port, Haven, Channel, or River. 


He relied upon the Intention and Spirit of this Law, rather than 
upon the Letter of it: Which Intention of the Act, he faid, would 


plainly appear from the Proviſo at the End of it, (0. Set. penult.) 
and that it was intended ſolely to prevent Prejudice to the Naviga- 


tion in Havens, Ports, Roads, Channels or Ravers, and for no 


Para IV. Vor. II. C other 


Michaelmas Term 32 Geo. 2. 


other Purpoſe. But Nothing is ſtated here of any Sort of Pre- 
judice actually done to the Navigation or even of any ſuch In- 
tention to prejudice the Navigation of the Haven, Port, Road, 


Channel or River. 


The Ballaſt was carried oz? of the es into the high and open 
"og and there caſt out, at above 14 Fathom Depth, and at a Di- 
Rtznce from any Port Haven Channel or River, —And the Intention 


on)! is laid accordingly, 


And the Confeſſion is of Nothing more than fuch an Intention. 
But there is neither Proof nor Confeſſion of any Fact whatſoever : 


15 Nor was any actual Injury done. 


Mr. Serjeant Poole contra, for the Defendant—It was impoſlible 


for Us, in the Nature of the Thing, to to prove © That the Ballaſt 


© was ACTUALLY dropped in the River :” For this is done pri- 


vately from the Bottom of the Hopper. It was neceſſary there- 
fore for Us to charge the Intent as the Offence, And this Intent 


the Defendant has confeſſed. And the Offence, as We have charged 


it, is within the Act; viz. © — the Ballaſt into the Hopper, 
with Intent Sc.“ 


his 6's. ee ** That ns Parke Dull en theo our. 


or diſcharge out of &c. any Ballaſt &c; Bur ONLY upon the 
« Land, where the Tide or Water never flows or runs.” To which 


poſitive Law, the Fact charged is directly contrary. The preſent f 


Act of 19 G. 2. was made to inforce and make more eaſy the proſe- 


cuting Offences againſt the former Statute of 34, 35 H. 8: upon 


which, it was difficult to proſecute the Offender, in ſome Caſes. 


And here are proper Exceptions, upon proper Occaſions : : In all 
other reſpects it is a general Law. 


It is ſaid indeed, on the Part of the Plaintiff, © that here is no 


© aQtual Prejudice done to the Navigation.” But what the Plain- 
tiff has done, may, by ſome Means or other, prejudice the Navi- 


gation of he River: It is in their Power, to drop the Ballaſt out 


of this Hopper, in the Channel of the River, without any a 
of being diſcovered. | 


And this Statute'is in Negative Words, v/2. © BUT ONLY u 
<« the Land.” Co. Lit. 115. affirms that there i is a Diverlity between 


an AQ of Parliament in the Negative, and One in the Anne, ; 
and ſhews ſuch Diverſity, 


Therefore he prayed Judgment for the Defendant. — 
TT CET Mr. 


— —— — "ws oo rene * x — — _— * 
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Mr. Wim, in Reply—This Act ought to be conſtrued Arittly ; I 
As it is a Reſtraint of a Common-Law Right which a Man has to 


lay his Ballaſt where he ' pleaſes ; provided he be not Guilty of a 
W in ſo doing. 


And this is no Offence againſt the Spirit and Intention of this 
Law. Nothing i is charged, but an HÞitent : Which Intent was not, 


even if it had been executed, a ſubſtantial Offence againſt this 
Law. 


Lord MansF1ELD—This is a General Queſtion, which goes 
farther than this nen Caſe. 


4 Mr. Juſt. Fos TER aſked if the Corporation of Newcaſile were 
= not Conſervators of the River Tyne. 


It was anſwered e That they woes.” 


4 Mr. Juſt. FosTeR—Corporations . to be Protected i in | their 
4 juſt and ancient — 


The Count did not upon chi firſt Argument; give any Opinion: 
But it was ordered to Kaka for a further Argument. 


 ULTEeRIvs CoNnCILIUM. 


And now, Mr. Clayton argued « on Behalf 4 the Phantiff, as be- 
fore, < that this Fact found was not an Offence within the Act.“ 


Mr. Norton was going to anſwer Him, on the Part of the De- 
fendant. But 


Lord MAnsFIELD ſtopped him, from entering into it at all; It 
being a very lain Caſe, and clearly againſt the expreſs Prohibition 
of the Act: Which provides that it ſhall not be thrown zur 2p 
' the Land. Whereas this Man ſays that he has found a better Way, 
than that which the Act has expreſly 9 


But here is ſuch an Opening to Fraud, in this Way that he has 
thought a better One, that it would be dangerous to truſt to this 
Method, though it were not prohibited. However, it is enough, 
that it is en to the direct and expreſs Proviſion of the Act. 


—Indved if it was put upon the Hopper, in Order merely to carry 

. 05 the LAND; that would only be the proper Means of doing 
it, and therefore would not be an Offence againſt the Act. But 
this 3 is with Intent to lay it in the * E R. 


And 
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For that would not be a Caſting or thr 


And there can be no Security as to the Place where the Hopper 
may drop it. It is mighty eaſy, from the Conſtruction of the 
Hopper, to drop it privately : And it is alſo the Intereſt of the Per- 


ſon who carries it in the Hopper, to drop it aſſoon as he can; that 
be may come the ſooner again, to fetch more. 


The Shifting it out of one Ship into another, WITHOUT Hiten- 


tion to drop it ANY where, would not > a Caſe within the Act: 


ng out at all, within the 
Meaning of the Act. N My 


The Other Tuxzz Jupces agreed, in Terms, with Lord Manſ- | 
Feld; And All of them: ſpoke * to the ſame Effect. 


Per cur. unanimouſly, 
JupGMENT for the DzFENDANT. 


Michell ver. Cue et Ux. 5 


\N ſhewing Caufe againſt ſetting aſide an Execution for 3 


gularity (which Irregularity was the Suing out the Execution 
above a Year after the Judgment obtained, wITHoUT any Scire a- 
cias to revive it,) it appeared that the whole Delay had ariſen from 
the Part of the Defendants, by Bills in 8 for InjuntHons, 
and by obtaining Time for Payment &c. 


And though the Caſes of Winter v. Lighthond | in 1 Strange 301. 
and of Booth v. Booth in 1 Salk. 322, were urged as — 1 in 
Point on the Part of the Defendants 1 : Yet 


The CouRT were unanimous that this Rule of © reviving a Judg- 
« ment of above a Year old, by a Scire facias, before ſuing out 
Execution upon it,” which was intended to prevent a SURPRIZE 
upon the Defendant, ought. Not to be taken Advantage of by a =” 
fendant who was ſo far from being Jurprized by the Plainti 
Delay, that He himſelf had been trying all Manner of Methods 


whereby Ur might delay the Plaintiff : And therefore they not only 


diſcharged the Rule, but diſcharged it with Cs 4 too. 


3 


Thomas © 
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Thomas Baſtett and Robert Baſtett, Adminiſtrators (with 


the Will annexed) of John Baſkett, Plaintiffs: The 
Chancellor, Maſters, and Scholars of the Univerſity 


of Cambridge, Joſeph Bentham, and Charles Bathurſ, 
Defendants. 


"HE Plaintiffs brought a Bill in the Court of Chancery, for 
an Izjunction to reſtrain the Defendants from Printing or 
Selling a Book intitled © An exact Abridgment of all the A&s of 


Parliament relating to the Exciſe on Beer Sc.“ And on the 


* Hearing of this Cauſe, the 24th of January 1743, the Lord 
Chancellor ordered that a Caſe ſhould be ſtated, for the Opinion of 
the Judges of the Court of King's Bench, upon the ſeveral Acts 


of Parliament Letters-Patent and Grants of the Crown infiſted on 
by either Side, and any other Letters-Patent appearing upon Re- 
cord * to the Matters 1 in queſtion between the Parties. 


The ſeveral Letters-Putent: inſiſted on. by the Plaintiffs in Support 

of their Claim, as the King's Printer, to the Sole and excluſive 
Right of printing and publiſhing all Acts of Parliament or Abridg- 
ments of Acts of Parliament Gc, bear Date the 22d! off April 


1 Edw. 6. the 29th of December 1 Mariæ, the 24th of March 


1£Ehz. the 27th of September 19 Elig. the 8th of Auguſt 31 Elig. 
the 1oth of May 1 J. 1. the 11th of February 14 J. 1. the 20th 
of July 3 C. 1. the 26th of September 11 C. 1. the 24th of Decem- 
ber 27 Car. 2. and the 13th of October 12 Ann: Which Letters- 
Patent are ſeveral Grants of the Office of King's Printer of all and 


ſingular Statutes Acts of Parliament &c. The Letters-Patent of 


the 12th of Queen Ann are a Grant, in Reverſion, of the ſaid 
Office, for the Term of 30 Years, to commence after the Deter- 
mination of a former Grant then in being: They expreſly grant 


the Sole Power of printing all and all Sorts of Abridgments of all 


and fingular Statutes and Acts of Parliament, and probibit all 
other Perſons to print any Volume Book or Work of 'which the 
Printing was thereby granted. The Eſtate and Intereſt granted by 


the ſaid Letters-Patent commenced upon the roth of January 
1739; and afterwards became veſted in John Baſſett, the Father 


of the now Plaintiffs ; and is now veſted in the Plaintiffs, as Ad- 
miniſtrators to their * Father with his Will annexed: And the 
Plaintiffs have been ſworn and admitted into the ſaid Office of bis 


Majeſty $ Printer. 


The Caſe further ſtated that the Plaintiffs and Other Printers to 


his Majeſty and his Royal Predeceſſors have, by Virtue of the ſaid 
-PART-IV, Vol. II. 1 D ſeveral 
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ſcxeral Letters-Patent to ther reſpeQively <a, PAR Time to 
Time printed All Acts of Parliament and Abridgments of Acts of 
Parliament, Bibles, New Teſtaments, and other Books mentioned 
in the ſaid Letters-Patent. And the Plaintiffs claim the SoLxE 
Right of printing Al! Acts of Parliament, ExcLUsIVE of All other 


Perſons, during the Term granted * the ſaid Letters-Patent of the 
r2th of Queen Ann. 


— The Defendants founded their Claim upon the ſeveral Letters- 


| Patent and Act of Parliament following. 


King Henry the 3th by his Letters-Patent bearing Date the 2oth 


of Fuly in the 26th Year of his Reign, for Him and his Heirs, 


granted Licence to the Chancelior Maſters and Scholars of the Uni- 
verſity of Cambridge, that They and their Succeſſors for ever, by 


their Writing under the Seal of the {aid Chancellor, from Time to 


Time might aſſign and chooſe and for ever have among themſelves 
and within the Univerſity aforeſaid always remaining and inhabiting, 
Three Stationers and Printers or Venders of Books, as well Aliens 


and born without as Natives and born within his ſaid Majeſty's 


Obedience, having and holding as well hired Houſes as Houſes of 
their own: Which ſaid Stationers or Printers in Form aforeſaid aſ- 
ſigned, and Any of them, might lawfully there print All Manner 


85 of Books approved or which thereafter ſhould be approved by the 


ſaid Chancellor or his Vice-Chancellor and three Doctors there ; 


And as well thoſe Books as other Books printed whereſoever, as 


well within his ſaid Majeſty's Realm as without, ſo as aforeſaid 


approved or to be approved, might put to Sale, as well within 


this Kingdom whereſoever they ſhould 11 Sc; and that, with- 


out Penalty. 


The Statute of 13 Elix. c. . 29, confirms All Letters Patent Ge, 


granted to the ſaid Univerſity. 


By are Page dated 6th Fine ; Car. 1. reciting the ſaid 


Lettetz- Patent of 26 H. 8. and the ſaid Act of Parliament of 


13 Eliz. And alſo reciting * that ſince the faid Act of Parliament, 


divers Letters-Patent had been made, by Queen Eligabetb, King 


ce 


James the Firſt, and his then Majeſty, granting Authority to 
print divers and ſundry Books, and prohibiting generally All 
* other Perſons to print the ſame; and alſo reciting a Decree in the 
Court of Star-Chamber, of the 230 June 28 Elix. and a Procla- 


« 


mation of the 25th of September 21 Jac. 1. inforcing the ſame ; 


The King confirms the Right granted by the ſaid Letters-Patent of 


26 H. 8. to the Univerſity of Cambridge, notwithſtanding any Grant 
or Prohibition contained in the ſubſequent Letters-Patent or r any of 


them. 


— = 
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The Wueſtrons upon this Caſe are— 


1ſt. Whether the Plaintiffs are intitled to the Sole Right of printing 
Ads of Parliament and Abridgments of Ads of Parliament, ex- 
cluſrve of All other Perſons, during the Term granted by the faid 
Letters-Patent dated the 13th of October in the 12th Year of the 
Reign of Queen Ann. 


2d. IWhether the Defendants, the Chancellor Maſters and Scholars 


of the Univerſity of Cambridge, by Virtue of the Grants and Acts of 
Parliament inſiſted on by the ſaid Defendants, or any of them, have 


the Right or Privilege of printing A&s of Parliament or Abridgments 


of Ats of Parhament. 


This Caſe was firſt argued | in Michaelmas Term 1745, 37 Mr. 


Cemyns for the Plaintiffs, and Mr, Noel for the Defendants. It was 
argued a ſecond Time in Michaelmas Term 1747, by Mr. Gundry 
for the Plaintiffs, and Sir Richard Lloyd for the Defendants. It 


was argued a third Time in Hilary Term 1749, by Mr. Hume for 
the Plaintiffs, and Mr Henley for the Defendants. It then ſtood for 
the Certificate, of - the Judges ; Which having been put off for ſe- 

veral Years during the Life of the Lord Chief Juſtice Lee, the 


Parties did not apply to have it a upd again, whilſt the Lord 


Chief Juſtice Ryder lived: But in Trinity Term 17 58, they ap- 
Plied to have it ſet down for further Argument, in the next Mi- 


chaelmas Term. 
Before it came on, The Court ordered Copies of fy the above- 
mentioned Letters-Patent Acts of Parliament and Inſtruments to be 


left with them: They alſo ordered Copies of the Charter to the Sta- 
tioners of London, of the 4th of May 3 & 4 Ph. & Mar; the Grant 


to the Univerſity of Oxford, © to print Books,” dated the 13th of 


March 8 Car. 1; and the Grant © to print Law-Books,” dated 


the 12th of Auguſt 9 Geo. 2; and the Proclamation of the 2 5th of 
September 21 Jac. 1. againſt the diſorderly printing of Books; 


and the ſeveral Decrees of the Court of Star-Chamber relative 
| thereto. 


"Os. the oh of We r 17 5 1, It was argued by Mr. Compns 


for the Plaintiffs, and Mr. Solicitor General (Yorke) for the De- 
fendants. | 


And very ſoon after this laſt Argument, the Glowing Certificate 
was made. 


3 | | Having 


. 
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| Friday 1 7th 


Nowember 


1758. 


* Having heard Counſel on both Sides, and conſidered of this 
% Caſe, We are of Opinion that during the Term granted by 
te the Letters-Patent dated the 13th of October in the 12th 
* Year of the Reign of Queen Aun, the Plaintiffs are intitled 

to the Right of printing Acts of Parliament and Abridgments 

of Acts of Parliament, excluſive of all other Perſons not 


authorized to print the ſame by Prior Grants from the 
Crown. 


cc 
cc 
cc 


cc 


(c 


But We think that by Virtue of the Letters-Patent bearing 
«© Date the 20th Day of July in the 26th Year of the Reign 

of King Henry the 8th, and the Letters-Patent bearing Date 
the 6th of February in the 3d Year of the Reign of King 
Charles the Firſt, The Chancellor Maſters and Scholars of 
the Univerſity of Cambridge are intruſted with a concurrent 
Authority to print Acts of Parliament and Abridgments of 


* Acts of Parliament, within the ſaid Unzver/tty, upon the 
© Terms in the faid Letters-Patent. 
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« MANSFIELD, 
«© T. DENISON. 
« M. Fos TER. 
« E. WILMOr. 


« 24th November 1758,” 


Dr. Burton ve Thompſon . 


N 1 Cauſe againſt a Rule for a new TRIAL, which 
had been moved for by the Plaintiff, upon an Allegation 


That the Verdict (Ou was found for the Defendant) was given : 


oY contrary to Ev: dence ;” 


Mr. Juſt. FosTER cho tried the Cauſe) now e. That it 


was an Action for a Libel ; that the Charge was proved by the Plain- 
tiff; but that the Injury done to him thereby, appeared upon the 
Evidence to be ſo VERY INCONSIDERABLE, that if the Jury had 
found for the Plaintiff, He ſhould have thought a Half Crown, or 
even a much ſmaller Sum, to have been ſufficient Damages: But 


that the Jury had gone too far; and inſtead of giving the Plaintiff 


very ſmall Damages, had found a Verdict againſt him; which was 
certainly a Verdict AGAINST Evidence. 
Exide 


1 


- | Lad 


——————————— 
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Lord Mansr1ELD—lt does not follow by neceſſary Conſequence, 
that there muſt Al W a Vs be a new Trial granted, in all Caſes what- 
ſoever, where the Verdict is contrary to Evidence : For it is poſſible 
that the Verdict may fill be on the Side of the rea Juſtice and 
Equity of the Caſe. And of this, there are ſeveral Inſtances in the Y 
* printed Books; particularly the Dutcheſs of Mazarine's Caſe in * See Title 


2 Salk. 646. [Deerhy v. the Dutcheſs of Mazarine : Which is — IS 3. 
directly i in Point. 1 


4, 5, 11, 18, 
34. See be- 


fore, F 
Here, the Jury have found for the Defendant, whereas my a Exguire 


Brother Foſter, who tried the Cauſe (which the Plaintiff has brought v. fy ct 
hither out of Yorkſhire) ſays that“ He thinks Haff a Cron or _ 
e would have been Damages ſufficient, Ir they bad given their Verdict 
for the Plaintiff.” He muſt pay the Coſts, before he can have a 
new Trial. Therefore I do not think that We ought to interfere, 

merely to give the Plaintiff an Opportunity of harralling the Defen- 

dant at a great Expence to Himſelf ; where there has been 1 Real 

Damage, and where the Injury is fo trivial as not to deferve above 
a Half-Crown Compenſation. Beſides, the Plaintiff has brought 
the Action to be tried at a great Diſtance from the proper County. 

The Cauſe of Action is in the Nature of a Crime: The implied Da- 

mages are, in ſome Meaſure, by Way of Puniſhment. An Indict- 

ment or Information would lie. And in criminal Caſes, where the 

| Defendant is acquitted, a New Trial cannot be granted. 


Mr. Juſt. Deniſm, Mr. Juſt. Fofter, and Mr. Juſt. Wiln, All 
Fele i in very explicit Terms to the ſame Effect. 


Per Cur. ay: 


The Rule to ſhew Cauſe why there ould be a 
new Trial was DISCHARGED, 


Allin verſ. Parkin, | Saturday 18th. 


November 
1758. 


"HIS was an Action of Treſpaſs, for the MEsXE PROFITS 

of a Houle in Sheffield in Nor gſpire, brought in the Name 

ef the Leſſee or Nomin a. Plaintiff in Ejectment, againſt the Te- 

7 nant in Poſſeſſion, after Judgment obtained againft the CasvAar 

"2 EJjxcrToR, by Drrauir. The Cys of the Ejectment were alſo 

| | included and inſerted in the Declaration, as re Damages 
of the Treſpaſs therein complained of. 


On the Trial of this Cauſe before Lord Mansfield at the Summer 
Aſſizes 1758, at the City of Pork, the Plaintiff gave in Evidence, 
PAR T IV. Vo II. E the 
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maintained, unleſs the N Poss Ess ION was either proved or 


brought by the Leſſor of the Plaintiff, in bis OWN Name; who might 


the Judgment in Ejectment, the Writ of Poſſeſſion with the Re- 
turn of Execution upon it, The Defendant's Occupation of the 
Premiſſes, the Value of them during that Time (which was prov-. 
ed to be 20/.) and the Coſts of the Ejectment (amounting to 124. 


more.) 


On the Part of the Defendant, it was ohjected, That as the Judg- 
ment in the Ejectment was by Default, againſt the Casv AL Ejeclor, 
this Action could not be legally maintained in the Name of the 


nominal Plaintiff; but ought to have been brought by the Plain- 
tiff's LE SSR: And they ought to have proved the Plaintiff to 
have been in Paſſeſſion, when the Defendant committed the Treſ- 
paſs for which the Action is brought. : KP 


In ſupport of this Objection, It was argued that though the 


Law allows fiftitious Proceedings in Ejectment, for the trying of 
 TiTLes; Yet in Actions for MEsNE PROFITS, No ſuch Fiction 
prevails : But the Suit, the Imury, and the Defendant are REAL; 
and the Action in No reſpect differs from any other Action of 


Treſpaſs. 
That this was a Poſſeſſery Action; which could in no Caſe be 


admitted ; And as, in the preſent Caſe, the Plaintiff could not pos- 


$1BLY prove an actual Entry, there was NO Evidence of his PO 
ſeſſiun, that could affect, or be received againſt the preſent Defen- 
dant. „ e : 


It was admitted that an Action of this Kind might be brought in 
the Name of the nominal Plaintiff in Ejectment, where the Tenant 


had appeared and confeſſed Leaſe Entry and Ouſter ; becauſe being 


thereby become a PART V 70 the Record in Ejectment, and having 
confeſſed the Entry of the Plaintiff, He is ESTO PH D by that Con- 
feſſion and by the Judgment againſt bim, from controverting afterwards 
the Plaintiff's Poſſeſſion: But where the Judgment in Ejectment 


was by Default, againſt the Casu Al Ejector, there was no ſuch 


Confeſſion of the TN AN, NO Matter of Record to ESTOPP him 
but He was equally at Liberty to deny the Plaintiff's Poſſeflion, and 
to put him upon proving it, as in any other Action of Treſpaſs ; 

And having never been a PARTY fo the Judgment in Ejectment, 


neither that Judgment nor the Writ of Poſſeſſion upon it, (as they 


were merely between. the nominal Plaintiff and a third Perſon, the 
Caſual Ejector,) could be any Concluſion or Evidence againſt the 


preſent Defendant : 
It was therefore inſiſted that this Action ought to have been 


have 
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123 proved an ac Entry under the Writ of Poſteſſon; and b 


y 
that Entry, the Poſſeſſion he thereby obtained would relate back to 
the Commencement of his Title : But being brought in the Name of 
the nominal Plaintiff, and the Besse en being a Stranger to the 


Judgment in 3 the Plaintiff had Failed of ANY his 


Action. 


in Support of this Objection, The Defendant's Counſel urged 
That although the Diſtinction was carried no farther, in the Caſe of 


Jefferies v. Dyſon (2 Strange 960, H. 7 G. 2. B. R.) than to admit 
the Tenant in Poſſeſſion (where the judgment was againſt the 
Caſual EjeQtor, by Detault,) to controvert the Title of the Plaintiff, 


te cover Damages from that Time.” For this, they cited a Caſe 
of Stanynought v. Cofins, H. 19 G. 2. C. B. (2 Barnes 467.) and 


ſome Circuit-Traditions of Nonſuits for want of the Plaintiff's pro- 


ving his Poſſeſſion, where the ge; was by S8 againſt 


the Caſual 88 


Lord MANSPIELD reſerved the Point, at the Aſſizes ; and after- 
wards propoſed it to Al the Judges,. and had their Opinion: 
Which He thought fit now publickly and particularly to declare. 


Upon Principles, His Lordſhip ſaid, He was clearly of Opinion | 


againſt the Objection, on the Trial, without hearing the Counſel 


the Point related to the Effect of that Proceeding which is now 


almoſt the only Remedy, in Practice, for recovering Land wrongfully 


 with-held ; He thought it of great Conſequence that the Matter 
ſhould be conſidered by All the Judges, 


Caſe, declaring © He did it with that View; and that He would 


He therefore reſerved the 


< endeavour to get their Opinion without any Delay or Expence to 
the Parties. e 


Accordingly, His Lordſhip laid it before chem upon the firſt Day ” 
4 of Term; And They took till laſt Thurſday, the 16th of Nevember, 


667 


upon an Action for the meſne Profits; Yet both Parts of that Caſe 
had been fince contradicted ; and it had been ſince holden © that 

e the Defendant ſhould not controvert the Plaintiff's Title:“ But 
(where the Tenant has not entered into the Common Rule) © the 
* Plaintiff muſt prove his own actual Poſſeſſion ; and can only re- 


for the Plaintiff, But, as Autborities were then referred to, and as 


to look into the Caſes, ſo far as they wary with any Accuracy | be 5 


traced. And beſides thoſe that are in print, They had ſeen ſome 
in Manuſcript, different Ways ; 3 which were now, He ſaid, totally 


immaterial to be mentioned : 


Becauſe All the Judges are ei of Opinion That the 


2 


Nominal Plaintiff, and the Caſual Ejector, are may to be 


20 con ſidered 
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1 as the fittitious Rem of an Action really brought by 


the Leſſor of the Plaintiff againſt the Tenant in Poſſeſſion ; invent- 
ed, under the Control and Power of the Court, for the Ad- 
vancement of Juſtice in many reſpects; and to force the Parties 
to go to Trial on the Merits, without being intangled in me 
Nicety of Pleadings on either Side,” 


“That the Leſſer of the Plaintiff, and the Tenant in Poſſeſſion, 


are, ſubſtantially, and in Truth, the Parties, and the only Parties 
to the Suit. The Tenant in Poſſeſſion muſt be duly ſerved ; And 


if He is not, He has a Right to ſet aſide the Judgment. If, after 


he is duly ſerved, He does not appear, but lets Judgment go by 


Default ; ſuch Judgment i is carried into Execution againſt him by 
a Writ of Poſſeſſion.” 


« That there is no Diſtinction between a Judgment in Ejectment 
upon a Verdict; and a Judgment by Default. In the firſt Caſe, 
the Right of the Plaintiff is tried and determined againſt the 
Defendant : In the laſt Caſe, It is confeſſed.” MODS. 


« An Action for the meſne Profits is conſequential to the Recovery 
in Ejectment. It may be brought by the Leſſor of the Plaintiff 
in his c Name, or in the Name of the nominal Taler; ; And 1 in 


cc 


cither Shape, It 18 equally his Action.“ 


; WE The e is concluded by the Ideen and cannot con- 
trovert the Title. Conſequently, He cannot controvert the Plain- 
tiff 's Poſſeſſion ; becauſe his Poſſeſſion is Part of his Title: For 
the Plaintiff, to intitle himſelf to recover in an Ejectment, muſt 


ſhew a poſlefſory Right not barred by the Statute of Limitations.” 


8 This Judg ment, like al aliens only 8 the bandes as to 
the ſubject Matter of it. Therefore, beyond the Time laid in the 


Demiſe, it proves Nothing at all: Becauſe, beyond that Time, 
the Plaintiff has alledged no Title, nor r could be put to you 


”” 


any.” 


« As to the Length of Nies the Tenant bas 1 the Jodg — 


ment proves Nothing; nor as to the Value. And therefore, it 
was proved in this Caſe (and muſt be in all) How long the De- 
fendant enjoyed the Premiſſes; and what the Value was: And it 
appeared that the Time of ſuch Occupation by the Defendant, 


was within the Time laid in the Demiſe.” 


This unanimous Reſolution of all the Tall upon ſhort plain 


Principles, will not only be a certain and uniform Rule, upon Ac- 


tions for meſne Profits ; but may tend to put this fictitious — 
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by Ej eAment, upon a true and liberal 8 to attain ſpeedily 
2 a effectus ly the complete Ends of Juſtice, according to the real 
= Merits of the Cale. | | 


My Brother Wir Mor tells me, that he had the FE fame 
| Queſtion made before Him, upon the Oxford Circuit, the laſt Aſ- 
fizes : But the Cauſe went off upon another Point. 


I am therefore glad that the general Rule is now ſettled ; and 


that the Settlu;g it, has occaſioned no — or Delay to the * 
ticular Parties in this Cage... --- 


The RuLe conſequently was, That the Poftea be 
_ delivered to the PLAINTIFF, that He might 
have Judgment. 


2 "My lyn and Others der/. Adamſon. Handy 20h 
1 1768, 


HIS was an Action on the Caſe, upon Promiſes. And the 
firſt Count in the Declaration was upon an INLAND Bill of 
£ Exchange, drawn by Robert Carrick and directed to William Dods, 
dated the 13th Day of March'1756 ; Whereby the ſaid Robert Car- 
= rick required the ſaid William Dads to pay to the Defendant or his 
Order 100/. at 40 Days after Date, Value received, as adviſed by 
the ſaid Robert Carrick: Which ſaid Bill was indorſed by. the ſaid 
| Defendant (Eleanor Adamſon) to the ſaid Plaintiffs, and -\ was ac- 
cepted by the ſaid Dodo, but not paid by by Him. 


FS Upon the Trial of this Cauſe, before Lord Mans/ield, at the Sit- 
tings after laſt Hilary Term at Guildball, It was proved on the Part 
> of the Plaintiffs, That the ſaid Robert Carrick made the Bill; And 
F that the Defendant indorfed it to the Plaintiffs; And that the ſaid 
William Dods accepted it, but afterwards refuſed Payment ; And that 
the Plaintiffs thereupon, on the Day it became payable, carried it to 
be proteſted for the Non-payment ; and ſoon afterwards brought their 
Action thereon, againſt the Defendant: But it did not appear, on 
the Trial, that the DRawer of the Bill had any Notice of ſuch 
- 8 Non-payment ; or that any Demand of the Money was ever made 
1 on HiM before the Commencement of the Suit. 


It was thereupon Objected by the Defendant's Counſel, That 
** the Action would not lie againſt the Deſcndant (the Indorſer,) 
** UNTIL a Demand of Payment had been made upon the DRaw- 
ER:” And as no ſuch Demand was proved to have been made 5 
on the Drawer, the Plaintiffs ought therefore to be nonkuited. 
Part IV. Vo 87H | Lord 
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Lord Mansr1zLD directed a Verdict to be given upon the ſaid 


firſt Count, for the Plaintiffs, for 100 J. Damages and 40 Shillings- 


Colts ; ſubject to the Opinion of the Court, Whether, 9 05 this 


m7 ' Caſe, the Plaintiffs were intitled to recover.“ 


E Caſe 1 was accordingly ſtated for the Opinion of the Court, op: 
ſigned by Sir Richard Lloyd for the Plaintiffs, and by Mr. Norton ö 
for the Defendant. 


The only Queſtion was, Whether, in an Action N upon 
an Inland Bill of Exchange, by the Indorſee againſt an Indorſer, 
This Obje#ion, © That No Evidence was given at the Trial, of 


« Notice to the DRAwER of the Bill, or even of making any In 


on 1 after Him, was a Ground of nonſuit. 


It was | argued on 7. bt laſt, (the 14th Inſtant,) by Mr. 


: Serjeant Davey for the Plaintiff, and Mr, Rooke for the Defen- 
dant, 


| Serjeant Davey made a Diſtinction between Inland Bills of Ex- 


5 change, and Notes of Hand. In the latter, the Drawer is to be the 
Payer: In the former, the Drawee, (the Acceptor of the Bill) is to 
pay it. So that upon a Note of Hand, the Drawer of the Note 
is the irt Perſon to be reſorted to, for Payment: But upon an 


Inland Bill of Exchange, the Acceptor of the Bill, not the Drawer 


is the fir/t Perſon to be reſorted to, for Payment; (though the 
Drawer ſhall indeed ſtand as a collateral Security for his ſo doing.) 


Therefore Caſes upon promiſſory Notes are net applicable to Caſes 


on Inland Bills of Exchange. The Bill-holder can't come upon the 
Drawer of the Bill, till the Perſon upon whom it is drawn ſhall 


cither refuſe to accept it, or refuſe Payment after He has once 
accepted it, | 


Every Indorſement of a Bill of e u in ihe Natute of: 
a new Bill of Exchange: And if there are ſeveral Indorſers, they 
All undertake © that the DRAWEE 12 Ape of the Bill,) 


© thall pay it,” 


The Indorſee is a Stranger to the DRAaweR of a Bill of Exchange | 


He is only concerned with the Aw 


A Bill of Exchange may happen not to be dated from any Certain 
Place; or it may be dated from a Place where the Drawer does not 
refide as where a Traveller, calling at an Inn, takes up Money 
there, and pres a Bill indorſed by his Landlord. 


And 
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And it would be vaſtly incenvenient to all the Parties, if it ſhould 
be holden neceſſary for the Indorſee to find out or even · ſearch for the 
Drawer of an Inland Bill of Exchange, to give him Notice © that 
ee the acceptor has refuſed Payment.” For the Security may be 

' loſt, in the Interim, whilſt ſuch Search is making: The Indorſer 
may break, before he may be able to find Him. But the Indorſer 
may know where to find him, or how to apply to Him. 


Six Chief Juſtices have been of different Opinions on this Point: 
Three of . of one Opinion; Three, of another. 


The 9 & 10 N. 3. c. 17. was the firſt Act that gives Proteſts 
for Non- Payment of Inland Bills of Exchange: And the'3 & 4 Ann. 
c. 9. F. 4. 5. extends the Proteſt, to the Caſe of Non- Acceptance, 
The Words of both theſe Acts are remarkable; vig. That the 
* Proteſt ſhall be notified to the Party FROM WHOM tbe Bill 


© Was RECEIVED; Who ſhall repay the ſame with Intereſt and 
cc Charges,” 
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The Inconvenience may be the fame (as to this Matter) upon 
an Inland Bill, as upon a foreign Bill. Vet upon a foreign Bill, it 
certainly is not neceſſary. In 1 Strange 441. Bromley v. Fragier, 
Tr. 7 G. 1, on a foreign Bill of Exchange, The Court, on mature 
Deliberation held, © That a Demand upon the Drawer is t ne- 
4 ceſſary, to make a Charge upon the Indorſer; but the Indorſee 
< has Liberty to reſort to Ether,” It was a Point then unſettled. 
In 1 Salk. 131, 133. there are, as it is ſaid in Strange 441. con- 
tradictory Opinions upon it; Which are profeſſedly ſettled by that 
Caſe of Bromley v. Frazier, as the Book declares : But thoſe contra- 
dictory Opinions are upon Inland Bills of Exchange. Indeed the 
Caſe of Bromley v. Frazer (then directly under Conſideration) was 
upon a foreign One : But the Book goes on thus, (Which is gene- 
ral, and equally applicable to both Sorts,) And as to the Notion 
that has prevailed, © that the Indorſer warrants oy in Default of 
* the Drawer,” there is no Colour for it: For every Indorſer 1s in 
© the Nature of a new Drawer ; and at Niſi prius the Indorſee is 
never put to prove the Hand of the firſt Drawer, where the Ac- 
tion is againſt an Indorſer. The Requiring a Proteſt for Non- 
Acceptance, is not becauſe a Proteſt amounts to a Demand: For 
it is no more than a giving Notice to the Drawer, to get his Ef- 
© fets out of the Hands of the Drawee ; who, by the Other's 
Drawing, is ſuppoſed to have ſufficient wherewith to ſatisfy the 
Bill. So that this Notion is here exploded, * That the In- 
< dorſer of a Bill of Exchange warrants only in Default of the 


« Drawer.” But Every Indorſer warrants againſt the Default of 
the Payer, | 
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+ The Ser- 
jeant called it 


In the Caſe of I Hammerton v.  Mackrell, M. 10 G. 2. B. R. (which 


Richardſn v. Was ſubſequent to the Caſe in 1 Strange 441.) in an Action by the 


ny pot} Indorſee of a promiſſory Note againſt the Indorſer, The Objection 
at I took it 


by this Name Was that it was not alledged in the Declaration,“ 'T hat a Demand 
of Hamerlon. was made upon the Drawer of the Note.” And it was there 


| holden not neceſſary to be alledged in the Declaration. But Lord 


Haradwicke mentioned the Opinions of Holt, Macclesfield, Pratt, 


* Lord Ray- Raymond, Eyre, and King. Holt, Eyre, and * Raymond held it to he 
mond nr 


beld the Opi- neceflary : Macclesfield, Pratt, and King were of a contrary Opi- 


nion of Mac- nion VIS, = that it was not neceſſary. 5 
cli: field and 


Pratt; but came over rd to that of Holt and Eyre ; (as Lord Hardwicke ſaid he had been informed. ) 


Theſe Gnome ſeem to relate only to Notes of Hand : But upon 
a Bill of Exchange, the Indorſers are All only Promiſers and Un- 
dertakers for the Payer, (the Accepter,) of the Bill; and are not 
obliged to look after the Original Drawer. And Fact and Experi- 
ence in Buſineſs are cab to this Poſition. 


Mr. Rooke, for the Defendant, inſiſted that upon an Action brought 


by the Indorſee againſt an Indorſer of an INLAND Bill of Exchange, 


the Plaintiff ought; at the Trial, to prove Notice to and Demand * 
Tay ment from the Dx AWER of the Bill. 


The Indorſer is s only a conditional bann ke for the Dx AWER 
of the Bill, who is the firſt Contractor : He ſtands as a Surety only ; 
and can not be called upon, wnleſs the Drawer makes Default. It 
is like the Caſe of Principal and Acceſſary; where the Acceſſary 
cannot be tried before the Principal: So here, thè Indorſer cannot 


be liable, 111 L the Original Contracter has failed 1 in Fan his 
Contract. 


And great Inconvenience might follow, if this was der. 


There are ſeveral Authorities which fully prove that it is neceſ- 


ſary, Caſes in B. R. 7. emp. W. 3. 244. Lambert v. Oakes at Guild- 
hall; and 1 Ld. Raym. 443. Lambert v. Oakes, S. C. is directly in 
+ Lenlert v. Point. 1 Salk. 126. pl. 6. Anon. ( probably 8. C.) accordingly. 


Pack 1 Salk. 1 Strange 649. M. 12 G. 1. Syderbottom v. Sruth, Upon an Ac- 


33 tion againſt the Indorſer of a promiſſory Note, at Guzldhall, C. B. 


S. C. indeed Ld Ch. Juſt, Eyre's Opinion was, accordingly, “ That the Plaintiff 


77 are, All © zuſt pi cve Diligence to get the Money of the Drawer; the In- 
our, pro- 


l th * dorſer only warranting on is Default.“ And for wank of ſuch 
Fane Caſe; Proof, he directed the Jury to find for the Defendant. 2 Strange 


tnough two 
of them are placed under M. 10. And the other two under P. 11 J. z. 


2 1087. 
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1087. Collins v. Butler, at Guzldhall, per Ts. Ch. Juſt, It was . 
accordingly; ho cited a' Caſe determined on great Debate; in 


C. B. in P. 4 G. 2.— Due Diligence muſt be ſhewn to have been 


uſed in inquiring after the Drawer of the Bill of Exchange, before 
the Money can be recovered againſt the Indorſer. 


And herd is NO o Difference benen a Note of Hand, 2 a Bill 
of Exchange; other than that the Drawer of the Note is the expreſs 


Promiſer, and (as it were) both Drawer and Drawee : Whereas on 


a Bill of Exchange, he is only an implied Promiſer. Indeed on a 
foreign Bill of Exchange this Notice and Demand is not neceſſary; 
becauſe the foreign Drawer 1 is not amenable to Juſtice here. 


As to the Words of the Statutes of 9, 10 V. z. & 3, 4 Ann. they 


do not exclude the Neceſſity of giving Notice to the Drawer: Though 
| they add an additional Caution, git of giving Notice to the Perſon 


ec from whom the Bill was received, N 


Mr. Serjeant's Caſe, wherein Mention is made of the Six Chief 


Juſtices differing in Opinion, ſeems to be taken from the zd Volume 


of the Abridg ment of the 4 


* See New 
Abriagment, 


Vol. N Title, Merchant and Merchand ſe, Pa. 608. Note b. (which is wehe the ſame Caſe cited by 


| the ae * 


Serjeant Davey. in Reply—I agree that the Drawer of a Bill 
And ſo alſo is the Indorſer of a Bill of Exchange a Conditional 


Undertaker for the Drawee: But it does not follow, that the 


Indorſer of a Bill of eee is only a Conditional Undertaker 
for the Drauer. 


The Caſe of Lambert v. Oates was upon a Nate of Hand Nate 


ing to Ld. Raymond:) And Ld. Ch. J. Holt's Opinion upon a Bill 


of Exchange, was upon a Caſe not before him. 


of Exchange is only a Conditional Undertaker for the Drawee : 


In the Caſe of Hammerton v v. Macirell, Ld. Hardvicke +1 held it + The 1 


not neceſſary, 


ant had been 
rf 


For Lord Hardwicke (as appears by my Note of that Calo did not t give or even intiwate his own On- 


nion upon that Point. 


The Drawee's Place of Abode is always known upon a a Bil 2 Ex- 


change; but not the Drauer s. 


The Court gave no Opinion at the Time of this Argument; 


but poſtponed it, in Order to ſettle the Point with Preciſion 


and . 
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Lord MAnsFIELD obſerved, That the Confuſion ſeemed to 
have ariſen from it's not being ſettled, © Wno is the Original 
« Debtor.” 


Mr. Juſt. Dr NIs ox faid, The Caſe of Hammerton v. — mbey 


was upon a Writ of Error; and the Judgment was affirmed, upo 


the Allegation contained in the Declaration, of a PR MIS E tech 
by the Indorſer, which (upon a Writ of Error,) they conſidered as 


an. expreſs Promiſe : But Lord Hardwricke did not give Ins own' Opi- 
nion at all, vu what is now the preſent Queſtion, 


Cus. ADVIS', : 


Lord Ma NSPIELD now delivered the Reſolution of the Court, 


His Lordſhip id He could not penis himſelf that thers had 
really been ſuch a Variety of Opinions upon this Queſtion, at N:/ 


prius, as had been mentioned at the Bar. But however that may 
be, It muſt now be determined upon the Nature of the Tranſac- 


tion, General Convenience, and the Authority of deliberate ele 


lutions in Court. 


A Bill of Exchange is an 1 Order, or Command. to ah Drovins 


who has, or is ſuppoſed to have, Effects of the Drawer in his 


Hands, to pay. When the Drawee has accepted, He is the Original 


: Debror ; and due Diligence mult be uſed in applying to him. The 


” Drawer i is only liable in Default of Payment by him, due Diligence 


having been uſed : And therefore if the Acceptor is not called upon, 
within a reaſonable Time after the Bill is payable, and happens to 
break, the Drawer is not liable at all. 


F Man arting who talces a Bill of Exchange muſt know 


where to call upon the Drawee ; and undertakes to dem and the 


oy of Him, 


When that Bill of n is indorſed, by. the Perſon to whom 
it was made payable ; as between the Indorſer and Indorſee, it is 
a new Bill of Exchange ; and the Indorſer ſtands in the Place L 0 


the Drawer, 


The e to 3 the Money of „ Wee 


If He negiocns, and the Drawee becomes inſolvent, the Loſs falls 
upon himſelf, If the Indorſee is diligent, and the Drawee refuſes 


Payment; his zmmedrate Remedy is againſt the Indorſer : And it 


was very properly obſerved, that the Act of q, 10 W. 3. requires 


Notice of the Proteſt to be given © to the Perſon from whom the 
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« Bill was received. He may have another Remedy againſt the 


. 32 
3 
. 


flrſt Drawer; as 3 to, and ſtanding in the Place of the 

Izndorſer. 

* 2 

: The Indorſee does not truſt to the Credit of the Original Drawer : 


. _ 
Foy ae: FS * 
£ 8 1 N FEET 


He does not know whether ſuch a Perſon exiſts, or where he lives, 
or. whether his Name may have been forged. The Indorſer is his 
Drawer, and the Perſon to whom he originally truſted-in Caſe the 
Drawee ſhould not pay the Money. There is no Difference in this 
treeſpect between foreign and Inland Bills of Exchange, except as to 
the Degree of Inconvenience: All the Arguments from Law, 
and the Nature of the Tranſaction, are exactly the ſame in both 


4s to foreign Bills of Exchange, The Queſtion was ; folemoly de- 
* termined by this Court, upon very ſatisfactory Grounds, in the Caſe 
of * Bromley v. Frazier That was © An Action upon the Caſe upon 18Strange 441: 
a foreign Bill of Exchange, by the Indorſee againſt the Indorſer: . 1. * 
and en General Demurrer, It was objected, ee that they had nt 
& ſhewns a Demand upon the Drawer, in whoſe Default only it is 
ce that the Indorſer warrants.” And becauſe this was a Point un- 
© ſettled, and on which there are contradictory Opinions in Salkeld 
. & 133. the Court took Time to conſider of it. And on the 
. © ſecond Argument, They delivered their Opinions, *« "That the: - 
«© Declaration was well enough: For the Deſign of the Law of 
Merchants in diſtinguiſhing theſe from all other Contracts, by 
« making' them aſſignable, was for the Convenience of Commerce, 
that they might paſs: from Hand to Hand in the Way of Trade, 
ia the fame Manner as if they were Specie. Now to require 
« a Demand upon the Drawer, will be laying ſuch a Clog upon 
< theſe Bills, as will deter every Body from taking them. The 
Drawer Mg abroad, perhaps in the Indies, where the In- 
. dorſee has no Correſpondent to whom He can ſend the Bill for 
a Demand; or if he could, yet the Delay would be ſo great that 
* © no Body would meddle with them. Suppoſe it was the Caſe of 
4 ſeveral Tadorſements, muſt the laſt Indorſee travel round the 
World, before he can fix his Action upon the Man from whom 
dee revoived the Bill? In common Experience, every Body knows 
** that the more Indorſements a Bill has, the greater Credit it bears: 
«© Whereas if thoſe Demands were all neceſſary to be made, it muſt 
naturally diminiſh the Value, by how much the more difficult it 
<® renders the Calling in the Money. And as to the Notion that 
c has prevailed, that the Indorſer warrants only in Default of the 
Drawer, there is no Colour for it: For every Indorſer is in the 
Nature of a new Drawer: And at Ni prius, the Indorſee is never 
put to prove the Hand of the firſt Drawer, where the Action is 
9 againſt an Indorſer. The Requiring a i Prof for Noaracetptance, | 
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is not becauſe a proteſt amounts to a Dian; For it is no more 


* than a giving Notice to the Drawer to get his Effects out of the 
Hands of the Drawee, who, (by the Other's Drawing,) is fop 


< poſed to have ſufficient wherewith to ſatisfy the Bill,” 


Upon the whole, They declared themſelves to be of Opinion, 


80 ment. 


Evzry Inconvenience here ſaggeſted holds to a great Degree, 


and every other Argument holds gue „in the Caſe of INLAND 


Bills of Exchange. 


Wr are therefore All of Opinion, © That to intitle the Indorſee 


cc 


of an INLAND Bill of Exchange to bring an Action againſt the 
Indorſer, upon Failure of Payment by the Drawee, it is not ne- 


cc 


| Drawer.” 


The Law is ene the ſame, and fully ſettled, upon the Ana- 
logy of Promiſſory Notes to Bills of Exchange; which 18 very clear, 


when the Point of Reſemblance i is once fixed. 


Wullr a Promiſſory Note continues in its original Shape of a 
Promiſe from One Man to pay to another, it bears 10 Similitude to 


a Bill of Exchange. When it is indor ſed, the Reſemblance BEGINs : 


For then, it is an Order, by the Indorſer, upon the Maker of the 


Note, (his Debtor, by the Note,) fo pay to the Indorſes. T his is 


the very Definition of a Bill of Exchange. 


The Tadotſer | is the Drawer; the Maker of the Note is the Ac- 


ceptor; and the Indorſee is ths Perſon to whom it is made payable. 


The Indorſer only undertakes, in Caſe the Maker of the Note does 
not pay. The Indorſee is bound to apply to the Maker of the Note: 
He takes it upon that Condition; and e muſt, in all Caſes, 
know who he is, and where he lives; And if, after the Note be- 
comes payable, He is guilty of a Neglect, and the Maker becomes 
inſolvent, He loſes the Money and cannot come upon the Indorſer 


at all. 


R before the Indor ſce of a Promiſſory Nete brings an Ac- 


tion againſt the Indorſer, He muſt ſhew a Demand, or due Dili- 
gence to get the Money from the Maker of the Note ;— juſt as the 
Perſon to 9 who: the Bill of Exchange is made payable muſt ſhew 


1 


« That in the Caſe of a foreign Bill of Exchange, a Demand upon 
the Drawer is not neceſſary, to make a Charge upon the Indorſer; 
« but the Indorſee has his Liberty to reſort to Either, for the 


Money: Conſequently, the Plaintiff (they _ muſt have * 
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ceſſary to make any Demand of, or Inquiry after, the firſt 
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a Demand, or due Diligence to get the Money from the Acceptor, 
before he brings an Action againſt the Drawer. This was deter- 
mined by the whole Court of Common Pleas, upon great Con- 


ſideration, in Paſch. 4 G. 2 ; as cited by my Ld. Ch. J. Lee in the 
Caſe of * Collins v. Butler. 


75 2 Strange 
L | | 1087. 11G. 
1 80 that the Rule is exactly the /ame upon Promiſſory Notes, as it 


is upon Bills of Exchange; and the Confuſion has, in part, ariſen 
from the Maker of a Promiſſory Note being called the Drawer : 
Whereas, by Compariſon to Bills of Exchange, the Indorfer 1s the 


Drawer. 


All the Authorities, and particularly Ld. Herdwiche. in the 
Caſe of Hammerton v. Mackerell, M. 10 G. 2. (according to my | 
Brother Deniſon's State of what his Lordſhip ſaid,) put Promiſſory 
Notes and Inland Bills of Exchange juſt upon the + ſame Footing : + My Note of 
And the 4 Statute expreſly refers to Inland Bills of Exchange, that Caſe is 


= exactly agree. 
7 ads; Vit. © Promiſſory Notes ſeem to me to be pat upon the fims Foot as Inland Bills of Exchange.” ; 
8 | 1 3 4 an; . 9. 


But the ſame Law muſt be applied to the ſame Reaſon ; ; to the 
Subſtantial Reſemblance between Promiſſory Notes, and Bills of Ex- 


change; and not to the ſame Sound, which 1 Is equally * to de- 
1 {cribe the Maker of Both. 


My Ld. Ch. J. 22 is quoted as being of Opinion, © that in Ac- 
e tions upon Bills of Exchange, it is neceſſary to prove a Demand 
« upon the Drawer.” For Proof of this, the principal Caſe re- 


ferred to, is that of Lambert v. Oakes, reported i in three Books: 
1 Ld. Eon. I Salk. and I2 Mod. 


RE F he 5 Oe Fe. 


Y In 1 Ld. Raym. 443, It appears manifeſtly, that the Queſtion 
aroſe upon a Promiſſory Note. © R. ſigned a Nor under his 
Fand, payable to Oakes, or his Order; Oakes indorſed it to 
=. 45 Lambert; upon which, Lambert brought the Action for the 
Money againſt Oakes, Per Holt, Ch. J. He ought to prove that 
he had demanded or done his Endeavour to demand this Money 
© of R, before he can ſue Oakes upon the Indorſement. The 
© ſame Law, if the Bill was drawn upon any other Perſon, payable 
to Oakes to Order.” That is, A Demand muſt be made of the 
Perſon upon won the Bill is drawn. And other Parts of the 
Caſe manifeſtly ſhew this to have been the Meaning. For my Ld. 
Ch. J. Holt is reported to have ſaid, © The Indorſement will ſub- 
ect the Indorſer to an Action; becauſe it makes a new Contract, 
* in Caſe the Perſon upoN wHOM it is drawn daes not pay it.” 


Again, If the Indorſee does not demand the Money payable by $ Po. 444. 
„ @ARTIV; Vo L. II. 5 H | cc the 
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* 1 Salk.127. 


(there called 
Lambert v. 


. Pack,) pl. q. 


— — EVE" EIT 8 — 


„the Bill, of the Perſon upon WHOM it is drawn, in convenient 


e and afterwards be Joan; the Indorſer is nat liable.“ 


In #* Salkeld, the Caſe is confounded: It is ſtated to be a Bill of 
Exchange, and © that the Demand muſt be made upon the Drawer, 
« or him upon whom it was drawn.” My Ld. Ch. J. Holt had ſaid 


that a Demand muſt be made of the Maler of a Promiſſory Note, 
(calling him the Drawer ;) And in the Caſe of a Bill of Exchange, 
of him upon whom the Bill is drawn. The Report jumbles both 


by the Equivocal Sound of the Term Drawer, and by the Chief 
Juſtice's Reaſoning in the Caſe of a Promiſſory Note, from the 


+ Note, The 
Report in 


together, as applied ozly to a Bill of Exchange; miſled, I dare fay, 


Law upon Bills of Exchange. + 


1 Salk. 126. pl. 6. is ck more ſtrong and explicit: But it is ſhort, anony mus, and a mere looſe Scrap, by 


the ſame Reporter, vn was nen unclear about the Caſe, (being S. C. with bl. 9. ) 


In 12th Modern 244. The Caſe is miſtaken too; and ated 26 


upon a Bill of Exchange, and as a Determination“ that there muſt 
ebe a Demand upon the Drawer of the Bill of Exchange: And 


yet the Report itſelf ſhews demonſtrably, that what was faid by my 


Lord Ch. J. Holt was applied to the Maker of a Promiſſory Note, 


(calling him the Drawer.) For the Report makes Him argue— 


Do if the Bill was drawn on any oer Perſon, payable to Oakes 


© or Order: Which ſhews that the Caſe in Judgment was not a 


Bill drawn upon another Perſon, but Pye. oy” to Oakes, Ly R. 
HIMSELF, 


11 ſeems to Me, as if my 14 Ch. 1 al, in that Cale, had con- 


| ſidered the Drawee of a Bill of Exchange in the ſame Light as the 


Maker of a Promiſſory Note: But looſe and haſty Notes, miſled by 


Identity of Sound, have miſapplied what was ſaid of the Drawer of | 


a Promiſſory Nete to the Drawer of a Bill of Exchange ; and to.ſuch 
a Degree miſapplied it, that two Reports out of the || three have 


to be four Re- 
ports of S. C. 


or at leaſt of 
8. P. (V. Note 
on pa. 672. 


and on Pu. 
78 


| | There ſeem ſtated the Queſtion as ariſing _ a Bill of Exchange, which is 


maniteſtly otherwile. 


But be this Conjecture as it may, We are All of Opinion © That 


* in Actions upon Inland Bells of Exchange, by an Indorſee againſt 
© an Indorſer, the Plaintiff uit prove a Demand of, or due Dili- 


© gence to get the Money from, the Drawee (or ACCEPTOR ;) 


but need not prove any Demand of the DRaweR : And that in 
Actions upon Promiſſory Notes, by an Indorſee againſt the Indor- 


« fer, the Plaintiff muſt prove a Demand of, or due Diligence to 7 


get the Money from the Makxx of the Note.” | 


Accordingly, The Rol was, That the 22 
be delivered to the PLAINTIFF, 


Rex 
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nor being Owner or Keeper of any Foreſt Park Chaſe or 
being ſtocked with Deer or Conies, for his own necęſſary Uſe, in 


. — woot_ nw ap. a 


_ Michgelmas * 32 Geo. 47 


079, 


Rex ver /. Mallinſon. 


* 


'H Is was upon a Conviction for killing ten Trouts. 


"The vi ie ſets forth that One John Keap, of &c, came be- 
fore the Juſtice of Peace, and gave Information ny the Defendant 
Thomas Mallinſan, of &c, Taylor; not bqving any Lands and Tene- 
ments or other Eſtate of [nberifance in his own Right nor in the 


* edneſday 
22d November 


1758. 


Right of his Wife, of the clear yearly Value of 100/, or for Term 


of Life; nor having any Leaſe or Leaſes of gg Years or for any 


longer Term, of the clear yearly Value of 1501; nor being the Son 
and Heir apparent of an Eſquire or other Perſon of higher 5 ; 
arren 


reſort of ſuch Foreſt Park Chaſe or Warren; nor being Lord of \ 


any Manor or Royalty, nor Game-keeper of any Lord or Lady of any 
Lordſhip or Manor, duely made conſtituted or appointed, with 
Power or Authority to take kill or deſtroy the Game in or upon any 
ſuch Lordſhip or Manor; nor being a Maler or Seller of any Nets 
Angles Leaps Pichcs or other Engines for the taking of Fiſh; vo 


BEING OWNER of any River or Fiſhery ; nor being a Fiſherman 


lawfully authorized to fiſh with Nets in navigable Rivers or Waters, 


nor an Apprentice to any ſuch Fiſherman ; nor in ANY WISE WHAT= 


SOEVER impowered authorized or qualified by the Laws of this 


Realm, either to take kill or deſtroy any Sort of Fiſh Fowl or 
other Game whatſoever, either for himſelf or for any other Perſon 
or Perſons whomſoever, nor to keep or uſe any Greyhound Setting- 


Dog Hays Lurchers Tunnels Nets or any other Engine to kill and 
deſtroy the Game; on the 27th of June 31 G. 2. at Golcarr afore- 


ſaid within the ſaid Riding, Did, 40zzh a certain Net, UNLAawFULLY 


take and kill ten Fiſh, that is to ſay ten 7 routs, contrary to the Form 


of the Statute in ſuch Caſe made and provided. Whereupon the ſaid 
Thomas Mallinſon, afterwards, on the ſaid 22th Day of June in the 


| Year aforeſaid, had Notice of the ſaid Information and of the Ot- 
fence therein charged upon him as aforeſaid ; and was then and there 


in due Manner ſummoned to be and appear before the ſaid Juſtice | 


IMMEDIATELY upon bis Receipt of that Summons, to make his 
Defence againſt the ſaid Charge contained in the ſaid Information: 


at his Dwelling-houſe in M. aforeſaid in the ſaid Weſt-Riding, 


But the ſaid Thomas Mallinſon neglectetb to appear, and doth not ap- 


pear before the faid Juſtice, nor make any Defence againſt the ſaid 


Charge; but maketh Default therein. Wherefore the ſaid Juſtice, 


afterwards, that is to fay on the 12th Day of July 31 C. 2. at his 


above-mentioned Dwelling-houſe in M. aforeſaid in the ſaid Weſt- 


Riding, : 


" * ** 
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Riding, the ſaid Thomas Mallinſon having so been nad, nd 


having hitherto negleFed to appear or make any Defence againſt the 


ſaid Charge, doth proceed to examine the Truth of the Charge 


aforeſaid in, the ſaid Information contained. And hereupon John 
Whiteley of Golcarr aforeſaid Cordwainer, being a credible Witneſs, 
cometh before the ſaid Juſtice in his proper Perſon, and before the 
ſaid Juſtice upon his Corporal Oath upon the Holy Evangeliſts of 
God to him then and there adminiſtered by the faid Juſtice, de- 


poſeth ſweareth and upon his ſaid Oath affirmeth and faith That 


the ſaid Thomas Mallinſon, not having any Lands and Tenements or 


other Eſtate of Inheritance in his own Right nor in the Right of 


his Wife, of the clear yearly Value of 1001, or for Term of Life; 


nor having any Leaſe or Leaſes of 99 Years or for any longer Term, 


of the clear yearly Value of 150/; nor being the Son and Heir appa- 


rent of an Eſquire, or other Perſon of higher Degree; nor being 
Owner or Keeper of any Foreſt Park Chaſe or Warren being ſtocked 


with Deer or Conies for his own neceſſary Uſe in reſpect of ſuch 
Foreſt Park Chaſe or Warren ; nor being Lord of any Manor or 


Royalty, nor Game-keeper of a any Lord or Lady of any Lordſhip.or 
Manor, duely made conſtituted or appointed with Power or Au- 
thority to take kill or deſtroy the Game in or upon any ſuch Lord- 
| ſhip or Manor; nor being a Maker or Seller of any Nets Angles 

Leaps, Piches or other Engines for the taking of Fiſh ; nor being 
Owner or Occupier of any River or Fiſhery; nor being a Fiſherman 
lawfully authorized to fiſh with Nets and Engines in navigable 
Rivers or Waters; nor an Apprentice to any ſuch Fiſherman ; nor 

in ANY WISE WHATSOEVER 7mpowered authorized or qualified = 
the Laws of this Realm, either to take kill or deſtroy any Sort of Fiſh 

Fowl or other Game whatſoever, either for himſelf or for any «ther 
Perſon or Perſons whatſoever, nor to keep or uſe any Greyhound 

| Setting- Dog Hayes Lurchers Tunnels Nets or any « other Engine to 
kill and deſtroy the Game; on the 27th Day of June in the 31ſt 


Year aforeſaid, in Golcarr eforelaid in the ſaid Riding, did, with a 


certain Net, unlawfully take and kill ten Fiſh, that is to ſay, ten 
Trouts, contrary to the Form of the Statute in ſuch Caſe made 
and provided. And thereupon the ſaid Thomas Mallinſon, on the 


12th Day of July aforeſaid in the Year aforeſaid, is duely convicted 


before the ſaid Juſtice, of the Offence aforeſaid in the faid Infor- 
mation contained and therein charged upon him, by the Oath of 
one credible Witneſs, the aforeſaid John Whiteley, according to the 
Form of the Statute in ſuch Caſe made and provided. It is there- 
fore adjudged by the ſaid Juſtice, That the ſaid Thomas Mallinſon 


is guilty of the Offonce aforeſaid in the ſaid Information contained ; 

and is hereby convicted thereof, according to the Form of the Sta- 
tute in ſuch Caſe made and provided; And that the ſaid Thomas 
Mallinſon hath forfeited the Sum of Five Pounds for his Offences 


aforeſaid ; that is to ſay Ten Shillings a pace for every and each 
— e - BW 
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os; the 6— Fiſh fo N 15 killed by the faid The: 
mas Mallinſon as aforefaid, amounting together to boo faid Sum of 
51; to be levied and diftributed according to the Form of the 
Statute 3 in ſuch Caſe made and nee In Witnefs, Sc. 


be Mr. Norton, on Behalf of the Defendant, made ſeveral Odjections 
0 this Conviction. 


1ſt, The Summons is bad, as fet out, (though indeed it was not 
neceſſary to have ſet it out at all.) It is © to appear 1,12 E DIAT E 
„ Ly;” which is not a reaſonable Summons. 1 Strange 261. Rex 
v. Jobnſon. An Objection of this Sort was taken to a Summons 
to appear on the ſame Day. It received indeed a ſatisfactory 
e, from a Fact; vi. the Defendant's having there actually 


eared to it, and made a Defence: Which — and De- 
fence cured all Defects | in the SUMMONS. 


24. Objection. Here is not a fl negative Ace of the 
Defendant's WANT of Qualification: For here it is not ſtated 
That the Defendant had not the Licence or Coxs ENT of the Owner.” 
And as this eſſential Circumſtance is omitted, the General Alle- 
gation, of his © taking and killing the Fiſh unlawfully and againſt 


« the Statute,” is not ſufficient. P. ante Pa. 1 54, I 155. Rex v. 
rs H. 30 0. 2. | F 


EEE) 5 - Is "I : P JULY, kN 
c oat ned ee 
PE I T ET ST Se 


3d Obj io. It might by his 0WN Fiſh f in his « 0WN Pond, A 


TH far Aught that appears to the contrary: For it is only alle del 
That he killed ten Trouts at ſuch a Place. Ws 


4 A N ne as L it Fol ” * ? "I 4 * 
2 r A 5 NI > . 
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The Conviction ſeems to he intended upon * "A 5 1. 3+ e. * It ſeems. 


| | clearly to 
| 23. 9. 3. have been 


intended to be grounded on 22, 23 C. 2. AED And mot wpon 4, 5 Ws & K. 


Mr. Yates contra, for the Proſecutor, 


ift. No preciſe Time of Appearance is requiſite to be fixed by 
the Summons: And his gives a larger Latitude, than if a Day 


and Hour had been fixed ; for it means only, * 48 con as be 
6 can.“ | 


2dly. Though this Omiſſion of his not having the Conſent of 
the Owner, cannot be ſupported upon the Statute of 22, 23 C. 2. 
c. 25. f. 7; Vet it may, upon that of 4, 5 W. & M. c. 23; which 
ſays only —“ If any Perſon nat gualified by the Laws of this Land.“ 
1 V. F. 3.) And the Court will not preſume a Qualification. As in a 
Conviction upon the Gin-Act, in the Caſe of Rex v. Brian, 2 


Strange 1101, The Court would not preſume that the Gin was 
2 PART IV. Yo $4 8 5 
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fold to be fed; in 1 Rex v. Theed, M. 11 ' G. 1. in 2 Lord 


Raym. 1375. and in 1 Strange 608, The Conviction was preſumed 
to be right as it did not appear to be wrong. 


2dly. The ſame Anſwer holds; vi. That the 2285 will 


ce not preſume that the Fiſh were the Defendant” S 60n,” or © That 


* Lite them in his own Pond.“ 
Lord MANSFIEL o- This Convidtion i is clearly bad. 


The Offence provided againſt by the Act of 22, 23 C. 2. c. 2 


is Stealing Fiſh ; Taking it without the Licence or Conſent of the 
Owner. The Juriſdiction given to the Juſtice of Peace is over 


every ſuch Offender or Offenders in fealing taking or killing Fiſh : 


(J. F. 7.) N and Killing, in the Intention of this Statute, 


means STEAL!%NG. But this Man is not convicted of AN y Offence. 


For he 1s not charged with Stealing, nor even with taking and 
killing the Fiſh of AN ER Perſon, or in ANOTHER Perſon's 


Pond. The Offence ſpecified in the Statute is Taking it © with- 


c out the Licence or Conſent of the Lord or Owner of the Water,” 
| But it may be his own Pond, and his own Fiſh, for any Ts that 


1 8 to the contrary, in the preſent Caſe. 


Therefore, if there was no other Fault in it, it is eſſentially bad, 


for this Reaſon alone. 


Mr. Juſt. Denison—lt is full of Faults: But this alone wok! | 
be fatal; It does not appear that the Fiſh he killed, were not his 
onion, or killed! in his own Ponds. 


Mr. Juſt. cet Offence pared by the Act is the 
Invading AN or ER Man's Property. But there is no ſuch Charge 
here upon this Man, as invading the Property of Another. 


Mr. Juſt. W ors This Conviction is bad, for the Faults 


that have been mentioned, and for a great many others : : It is bad 
; bent. 


Per Cur. unanimouſly, 
CONVICTION QUASHED. 
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Goſs and Another wver/. Withers. 
Iidem ver/. Eundem. 


HIS was a ſpe cial Caſe, from the Sittings in London, upon 
, two Actions, on two diſtin Policies of Inſurance ; one, 
upon a Ship; ; and the other, upon the Loading. 


12 8 7 : 8 ö - > 8 % 0 
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The former was an Inſurance upon the David and Rebeccab, at 
and from Newfoundland to her Port of Diſcharge in Portugal or 
Spain, without the Streights, or England; to commence from the 
Time of her beginning to load at Newfoundland, for either of the 
abovenamed Places: And it was upon the Body, Tackle, Apparel, 
Ordnance &c, Sc. of the Ship ; beginning the Adventure at New- 
foundland; and to continue during her Abode there, and until the 
faid Ship, with all her Ordnance, Tackle &c. ſhould be arrived at 

her Port of Diſcharge as aforeſaid, and until She ſhould have been 
moored at Anchor 24 Hours in Safety. It was to be lawful for 
the Ship to touch at and ſtay in any Port whatſoever, without Pre- 
judice to the Inſurance. The Ship was, by Agreement, to be 
_ valued at the Sum ſubſcribed, without further Account. And in 
Caſe of Loſs or Misfortune, it was to be lawful for the Aſſured, 
their Servants &c, to ſue labour and travel, for in or about the De- 
> fence Safeguard and Recovery of the e Ship, or any Part thereof, 
> without Prejudice to the Inſurance : To the Charges whereof the 
Inſurers were to contribute, pro Rata. The Inſurance was to be 
at 10 Guineas per Cent. in Caſe of Loſs, to abate 2 J. per 
Cent. and in Caſe of Average-Loſs not exceeding 5 J. per Cent. to 
2 allow Nothing towards ſuch Loſs. And if the Veel diſcharged 
= without the Streizhts, excepting the Bay of Biſcay, 2 Guineas per 
Cent. was to be returned: And if She failed with Convoy, and ar- 
rived, 2 Guineas more per Cent. was to be returned, The Plain- 
tiffs declired upon a total Loſs, by Capture by the French. 


: The Policy declared upon, in the other Action, was an mrad 
upon any kind of lawful Goods and Merchandizes, loaden or to be 
loaden on board the aforeſaid Ship: Which, for 71. 75. inſured 
0 I.. And the Declaration alledged that divers Quantities of Fiſh 
and other lawful Merchandizes to the Value of the Money inſured 
7 were put on board, to be carried from Newfoundland to her Port 
* of Deſtination, and ſo continued, (except ſuch as were thrown over- 
board as is aftermentioned,) till the Loſs of the Ship and Goods. 
he Declaration then avers that !; of the ſaid Goods were neceſſarily 
thrown overboard, in a Storm, to preſerve the Ship and the Reſt of 
che Cargo: After which Jettion, the Ship and — Remainder of 
the Goods was taken by the French. © 
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There was another Count in this Declaration, for Money had and 


received to the Uſe of the Plaintiffs. 


The Caſe ſtates That the Ship departed from her proper Port; 
and was taken by the French on the 23d of December 1756; And 
that the Maſter Mates and all the Sailors, except an Apprentice and 
Landman, were taken out and carried to France. That the Ship 


remained in the HANDS or THE ENEMY 8 Days; and was then 


retaken by a Britiſh Privateer, and brought in on the 187% of Ja- 
nuary to Muilford- Haven And that immediate Notice was given 4 


the Aſſured to the Aſſurers, with an Offer to ABANDON the Ship to 
their Care. It was alſo proved at the Trial, That before the Ta- 
king by the Enemy, a violent Storm aroſe at Sea; which firſt ſepa- 


rated the Ship from her Convoy, and afterwards diſabled ber ſo far 
as to render her incapable of proceeding on her deſtined Voyage, 


without going into Port to refit. 


It was alſo proved, That part of the Cargo was thrown over- 
board in the Storm; and the Reſt of it was ſpozled whilſt the Ship 


lay at Milford-Haven, after the Offer to abandon, and before She 
could be refitted. And the Aſſured proved their Intereſt 1 in the * 
and * to the Value inſured. 


Several Queſtions 0 upon the Trial of the firſt of the faid 
_ Cauſes, It was agreed that the Jury ſhould bring in their Verdict, in 
both Cauſes, for the Plaintiffs, as for a rora Loſs; Subject however, 

to > the Opinion of the Court on the following Queſtions, . 


1 Whether this Capture of the Ship by the Bie, 6 was or 
was not SUCH a Loſs as that the Inſurers became liable thereby: 155 


95 2dly. Whether, dey the ſeveral Circumſtances: of this Caſe, 
the Aſſured had or had not a RieyuT To ABANDON tbe any 70 the 
 1uſurers, after She was carried inte Mz:{ford-Haven. 


| This Caſe was twice argued ; vis. firſt,” on T; weſday 6th June 


1758, by Mr. Morton pro Quer, and Mr. Serjeant Davy pro Def : 
And again, on Friday oth November 1758, by Mr. Nerton Fro 


Ver, and Sir Ri chard Lliyd pro nth 


Mr. Morton a Mr. Norton, on Behalf of the Plaintifh, argued 


for the Affirmative, in both Queſtions. 
They previouſly diſtinguiſhed between Caſes diſputed between In- 


ſurers and Inſured, and thoſe between Owners and Recaptors; and 


obſerved that bis is a mere Contract betw-een the Parties. 


_- 


24,4 
2 
Park 
A * 
ao 
* 
& 4 
9 
Wy 
it 
zA 
=O 
2 
2 
bw 3 
5 
N 
2 * 
1 . 
* 
* 
8 * 
3 
U 
01 1 
1 
E + 
GY, 
$368} 
mY 
N 
Wi » 
2,54 
$104 
8 
1 
54 
: 5 
3 
RT 
"O's 
N. 
2 
. 
* 
4 4 
4 1 
en 
. * 
78 
1 
oh 2 * 

8 

* 4 

* 

4 3s; 
5 
HEE 
% 7 
1 
Nr 
2 
* 
9 
* 
4 
2 
4 28 
9 
3 
E Y 
Fe 
HIER) 
e 

Lo OY, 

1 3G 
N 
* 
. 
(BY 
2 
4; 
[Es 
of 

bal 
* 
& 
1 


And this Hope, or Deſpair, muſt be a reaſonable and * One; 
not a whimſical and arbitrary Fancy, or a mere Wiſh. | reſtored to the 
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Firſt Point This is ſuch a fetal Loſs, as renders the Inſurers Fir Point. 
liable to anſwer for it. 


They faid they would conſider 45 ) What an In furance is; and 
1 ) What a Capture by an Enemy, is. 


iſt. The Definition of an Infurance i is in Bynlerſtocł s Queſtiones 
publici Jarth Lib. I. cap. 21. i 


2dly. A Capture is, when there is 10 ju/t Ground of Hope f re- 
covering the Ship; Then it becomes the Property of the Captor. 
Grotius L. 3. c. 6. pa. 8 14. De jure belli & * „ THNC enim 
* deſperari incipit Recuperatio Sc.“ 


And the Period of Time of the E is another Rule; vi. 


being 24 Hours in Poteſtate boſtium. Indeed ſubſequent Writers do 


not fix it ſo preciſely: But they are then treating only upon * Sal- V. 20 C. 2. 
vage. Bynkerſhoek, indeed, differs in the Premiſſes, Lib. 1. c. 4. f 2% * 
Queſtiones juris publici: But both agree in the Concluſion ; For he prize. Ad,) 


alſo puts it upon the DESPAIR oF THE Recovery of the Ship, which 2 
. retake 
3 Ships ſhall be 


Owners, they 


This Veſſel was 8 Days in Poſſeſſion of "Re Enemy ; near a n 
Month, out of the Power of the Owners, (the Inſured ;) and almoſt portion to the 
all the Hands taken out. So that, by the Terms and Intent of the hace _ 
Inſurance (which muſt be taken favourably for the Inſured,) this Poſfeſſon of 
Voyage mult be taken to have been totally defeated to the Inſurers ; the Enemy.“ 
the Adventure totally ſtopt; and conſequently, the Condition 


broken, as between the Inſurers and the Inſured. 


And this is diffefnt from Caſes of 1 where the Pro- 
perty is not altered; but the Marine Law only determines what ſhall 
be paid by the Owner, for the Salvage. 


This is a Zotal Loſs : It was fo long i in \ Poſſeſſion of the Enemy 
that the ** recuperundi was gone, 


Though this Ship was not carried into Port, nor within the Ene- 
my's Fleet, yet it was 8 Days in Poſſeſſion of the Enemy ; and it 
might have been as many Months. And the Spes recuperand! would 
be as abſolutely gone, as if it had been carried into the Enemy's 
Fleet: Out of which, it might pallibly be immediately retaken. 


Therefore the being carried infra Pra dia of the Enemy cannot 


be the true Rule. But the true and certain Rule muſt, in reaſon 
"EFT IV, Vor. itt ge K 5 
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2 Judge, nor of that ſame King, 


hh. 


ba. wha the Spes recuperand 75 gone. Indeed the dein g cartied 
infra Præſidia may, in many Caſes, be an Evidence of this. 


Now upon the State of the preſent Cale, all as of Retaking 
was totally loſt and gone. 


However, the Principle of this Caſe is not new. For by Common 


Law, the Thing taken from the Owner in War is gone, unleſs the 


Owner makes freſh Purſuit: And the Property of the Thing ſo taken 


in War belongs to the Captor. And the Common-Law Rule is— 


That in a War, the Captor of a Ship has a Right to the Ship and 
Goods taken; unleſs the Owner makes freſh Purſuit ante Occaſum 


* Paviſor Solis. 7 E. 4. 14. * 22 ſaid, that it was adjudged in the Time 


was not then 


J priſt tiel Meaſon des Enemies quel il 
even a Ser- avoit priſe devant dun Engl "ie, que il averoit ceo come choſe gaigne 
Jcant. c en batel Sc: Et nemy le Roy, ne Admiral, ne le Partie a qui le 


= Property fuit devant &c; Pur ceo q te Partie ne vient freſhment, 
cc 


* ai me ceo.” And this Determination has never been ſhaken b 


any Common Law Reſolution : It has rather been confirmed and re- 
. 


And the Determinations of the Adniralty-Courts will not affect 
this Caſe: For they have determined ler upon particular Acts of 


Parliament, or * the Principles of ober Laws than the Common 


Law. 5 


But this Court will follow the Detention of the Common 
Law. And the 3 Acts of Parliament made in the preſent Reign 


(Which are All, upon this head) are built upon the ſame Principle. 


+$2+ The + Saving-Clauſe | in 29 G. 2. c. 34. ſuppoſes the Right of the 
5 Owner to be extinguiſhed and gone; and that the Captor had a 
Right to the Thing taken: Otherwiſe, the Parliament had no 


Right to impoſe upon the Original Owners ſuch Terms of Payment 


for Salvage. The Act itſelf even calls them the former Owners: 
And it is the Bounty of the Act, to reſtore to them any Part 


at all. 
A 


- 


No Miſchief can ariſe from this Conſtruction : Many Inconve- 


niences will flow from a contrary One. And Courts of Law will 
put liberal Conſtructions upon Policies of Inſurance. 


This Principle was recogniſed by Ld. Ch. ]. Lee in the Caſe re- 
ported in 2 Strange 1250. Denn v. Dicker : Where the being car- 
ried into the Enemy's Port and detained 8 Days was eſteemed a 
total Loſs of the . and the Sd of the Owners gone. 


This 


meſme le Jour 9 il fait priſe de luy, et ante Occaſum Solis, Et 


Ys 
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This is a Queſtion ah between the Inſurer ind the Iafured : 


And the Inſurer had undertaken againſt al! Sorts of Perils, for 


a Premium received. And here the Voyage was totally loſt ; and 


the Cargo entitely periſhed. So that (here: can be no Doubt as to 


the real Juſtice of this Caſe, 


Second Point—T he Inſured had a Right to ABANDON the Ship 2d Point. 


to the Inſurers, after her Coming into Milford Haven, For the 
Property inſured was irrecoverably deſtroyed. And here was im- 


mediate Notice Sen to the Inſurers, of the abandoning of it to 


them. 


Molloy Lib. 2. c. 7. pa. 278. and Maline Lex Mercatoria 111, 


lay 42555 the Rules of Landei Maline's Lex Mercatoria 115. 


puts it © where there is no Probability of putting to Sea, with the 
Thing inſured.” 


"I 


Now hens, the Ship was freighted with a periſbable Commodity, 


(Fiſh, from Neæufound. land,) bound to hot Countries, (Portugal or 


Spain ; ;) was taken, and afterwards re-taken, and brought into Mil- 


ford Haven without ſufficient Hands of her own; and requiring ſo 
much Refitment as was impoſſible to be finiſhed before the Cargo 
would and muſt be ſpoiled : And Part of the Cargo was thrown 


over-board, too. To what Purpoſe then ſhould the Taſurer be at 


the Expence of refitting the Ship, to carry a Spoiled and uſeleſs Cargo? 


Little is to be found in our Books, about Abandoning. The 


Rule laid down was, That the Inſured has a Right to abandon 
to the Inſurers, where there are no Hopes of n the 1 


be Cargo: Provided there be no F raud. 


This Ship was in Port; the Hands all in trad in Priſon. 
| Beſides, here was a total Loſs: For the Coſts of Salvage ex- 
ceeded the Value of the Thing ſaved. T * they had a Right 


to abandon. 


Sir Richard Llyd and Mr. EE 3 on Bebalf of the De- 
fendant, argued upon the ſame two Points ; but made very dif- 


| ferent Deductions. 


Firſt— The Inſurers could nat be liable as for a TOTAL th: tt Point. 


(Though they ee it was an Average-Loſs.) 


The Capture of the Ship was not a total Loſs. the Property was 
nat diveſted out of the Owners: A mere Capture, without being 


2 carried 


| 
; 
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. nfs : Prof dia, or forme other ſuch Clrcumfance, will _ 
alter the Property. The Taking out the Mariners, and putting in 
the Enemy's Crew, is not enough to do it. Nor is the Detaining it 
8 Days: For it has been holden that 9 Days will not alter the 
Property. In Lucas's Rep. 77. Aſievedo v. Cambridge, The Court 
* They did ſo. held %s to be * very plain, That the Property was not there al- 
e ee tered by the Taking.” 7 


no Determi- 
nation of the 


Caſe irſelf, in Vet in that Cafe there was 9 Days Poſſeſſion by the Enemy. 
Lucas: He re- 


ports it to be And Dr. Henchman in arguing for the Defendant, ſaid That the 


adjourned for Queſtion would not have born a Diſpute in the Admiruliy- Court: 
e N ug For that the Law is clear, That not Length of Time, but the 


ment. N. 


Mr. Juſtice *©© bringing infra Præſidia, is that which diveſts the Property. And 


700 * He even cited a Caſe of 4 Years Poſſeſſion not altering the Property; 
1 at Lu- 


0 Roporn and alſo a great many other Authorities, to prove That the Pro- 
of that Caſe ** perty is not diveſted without bringing the Ship Infra Prefidia.” 


| (of which He Bynker ſ20e % Duaſtiones Juris publici, Lib. 1. c. 4. is contrary to 


Himſelf had 


Note,) was Gr0t1us's Opinion; and ſays That Length of Time alone is t 


der pretty good © ſufficient to diveſt the Property. Therefore this was only an 
ne. 


Average-Loſs; not a total Loſs, or a Diveſting of Property: And if 
To, the Inſurer cannot be intitled to Recover. 


-- 1 "The" Statute of 29 6. 2. b 34. & 24. direds: Ships taken and 
retaken to be reſtored to the Owners, on paying Salvage. This 
. was an Inſurance with Benefit of Salvage: So that the VOYAGE | 
Was not inſured; but ONLY the Ship and Cargo. 


The Diſtinction is be ſuch Inſurances as this (awith Benefit 
of Satvage,) and Inſurances Intereſt or no Intereſt, In the former 
_ Caſe, no Prevention of the Voyage C: can make the Inſurers liable. 05 


There are 3 Caſes on this Head. 


Pond v. King, H. 21 G. 2. B. R. Where the 8 and, 
Loſs of the Voyage was holden to be the Thing inſured againſt, . by 

that Policy; which was without Benefit of Salvage, and intereſt 
or no Intereſt, and free of Average: And this was holden not 
to be an Average-Loſs ; but a total Loſs, within the Terms and 
Extent of that Policy. 


De Paiba v. Ludlow, T r. 5 G. 1. C. B. reported in Comyns 360. An 
Aſſumpſit upon a Policy whereby the Defendant inſured the Plain- 
tiff, Intereſt or no Intereſt; and merely a Wager-Policy : And the 
Ship was taken by a Pirate, detained 9 Days, and then retaken. 
This was determined' for the Plaintiff ; becauſe he received a Da- 
mage * the Interruption of the V Hage. | 


Ll 


= — Brad 


8 


* 
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Fitxgerald v. Pole, P. 23 0. 2. Where the Plaintiff's Intereſt was 
by the Policy ſettled at 1000 I. And there was Benefit of Salvage. 
The Crew mutinied: Whereby the Cruiſe was totally interrupted 


and loſt, It was holden not to be a fatal Loſs ; ; though the Voyage 
was obſtructed by a Mutiny. 


Here, neither the Obſtruction of the Voyage, nor the Loſs of 
the Mariners, makes it a total Loſs : Aud if not, the Inſurer 1 is 
not liable. 


Many Things may be thrown out of FR Caſe, as to 1 firſt 
Point, the Loſs of the Ship: v/z. the Cargo . Fiſh; the Tem- 
pet; the Saving Part of the Cargo. 


They denied the * Principle laid Sowa by their Gppphes as the *7, ante686, 


Rule of the Common-Law, to have been ever determined : On the 
contrary, there has been a vaſt Variety of Opinions about it. Nor 
indeed can any Determination be made, on the Principles of our. 
Municipal Laws: For the Queſtion concerns Foreigners, as well - 


as Natives; and is a Queſtion of . Law, not of we parti- 
cular and Jocal Law. 1 


The Acts of Parliament that have been mentioned, are not built 
upon the Principle that has been aſſigned, (VJ. ante 686; ) but upon 


right Reaſon Juſtice and Equity. Whether this was a total 


Loſs or not,“ muſt be determined by the Laws of War, and by 


the Law of Nature, that is, of right Reaſon. 


The Captor has, for a Time, only the poſe ſſory Rigbr; not the 


abſolute Right. The Right to Yake, is not the perſonal Right of 


the Taker ; but the Right of the Subject of that Nation of which 
He is a Subject. So, the Right of R«-7aking, is not perſonal to 


the Re-taker ; but national, to any Subject of the Re-taker's Na- 


tion. At firſt, Each is only off: ory: Neither * nor Re-taking 


. Sive an abſolute r 


The freſh Purſuit muſt depend upon nn : It cannot be 
confined to any limited exact Time; (as ante Occaſum Solis.) Burla- 
lamaqui's Principles of natural Law, Lib. 1. c. 6. Lib. 2. c. 7. A 


Freſh Purſuit carried on as ſoon as may be, will prevent the mere 
 Pofeſſory Property from becoming an abſolute Property. Our Ships 


of War and Privateers are in a CONSTANT State of Purſuit: They 
cruiſe, in order to — as well as to take. 


Indeed there muſt hs fixed Linit of the Time of this Poſſeſ- 


ſory Property becoming r. And this Limit i * am the right 
Pa RT IV. Vol. II. * Owner 
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Owner may be ſaid to G1ve ur his Claim, his Spes al. 
It is agreed, that Carrying infra Praſidia, merely, will not be a ſuf- 
ficient Limit: Neither can the mere Effluxion of Time. This fixed 


Limit has never been preciſely ſettled by Writers. Therefore the 


Spes recuperandi is and muſt be the CRITERION. 
The Queſtion indeed will not be fo eaſily ſettled, © When this 
Ses recuperandi is GONE, and when it su BSI1STHS.“ But in our 


Seas, where our Ships are in a conſtant State of Purſuit, this Hope 
Of Recovery can never be ſaid to be gone ſo ſoon as within 8 Da vs ; 


Eſpecially, when in Fae? and Really, this Ship WAS — retakes 
at the End of e 8 


The Court or a Jury a are the proper Judges of this Probability o or 


reaſonable Hope of Recovery. Till that is gone, the 3 285 1 


is not veſted in the Captor. 


The AQs of: Parliament do not mean to o conſider oh pin of 


Property. | 


| 2d Point, Second Point, The Curtenttehee ſtated do not intitle the Inſured 
to abandon the Ship to the Inſurers. This Right to abandon ; 


| poſes a total Loſs. 


They diſputed the Poſition, 40 That the Inſured are to be „ 
« woured,” The Words of the Policy are calculated to prevent 
their abandoning. This Doarine of OE, is 2 very incon- 


venient One to Inſurers. 


As to Molloy and Malines—Almodt any Thing may be proved by | 


* Lord Marſ- Citations from them vw. 
field ſpoke 
extremely well 


of Bynker- = The Under-Writer can never be kippoded to inſure. hain theſe 
Agel Wii. accidental Perils in diſtant Ports; but only againſt the general Perils 


tings (who of the EXISTENCE of the Cargo: The Inſurance is not upon the 
was later than 


all the reſt Geneficral Sale of the Goods, upon the * of them; but only upon 


except Coe. the SAFETY of them. : 


ctius;) an 
eee. | 


eſpecially, as There are ſeveral Caſes, where the gie Was oa loſt, and 


well worth there was an End of all Claim and Right, 


reading, his 
Book of Prizes 


(Juæſtiones As to Infarances upon a Cruiſh, All thoſe Caſes are cut up by 


allein .) the Roots, by the Caſe of Fitzgerald v. Pole: Which determined 


e that the Object of Inſurance, 18 the BopY of the . not the 
„ Crhiſa : 


— 
— 
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Bynkerſhoek's Opinion 1,5 That there neither is nor can be any 
0 N Rule laid down for a Limit: But eyery Caſe muſt de- 
« pend upon its own Circumſtances.““ Lord Man/- 


9 He does 
ſay ſo: And be combats the Opinion of Grotius, (ſupported by many other Writers, * that 24 hours guict 
« Poſleflion is the fixed Rule.“ 


There is a Common Law Caſe, in March 110, - pl. 188. e That- 
< the Property is not altered, unleſs the Ship be e re 


2 Præſidia of the Enemy.” 


The Counſel for the Plaintiff 3 in Reply—As to the Caſes that Reply—— 


have been cited— 


_ 


1ſt, The only Caſe which may ſeem againſt Us, is the Caſe in Point, 


_ abridged by Viner, in Vol. 16. Pa. 405, 406. Title Policy of Inſu- 


ow Letter A. pl. 13. Aſſievedo v. Cambridge, r orted in Lucas 
7. (called 10 Med.) © That being 9 Days in Poſt 972 of the Enemy 


a (without being carried infra Praſidia) does nat alter the Pro- 
e perty,” But there was no Determination upon that Caſe. Be- 
ſides, that was upon a Policy Intereſt or no ates and the Mare 


was the Thing there inſured. 
The 3 Caſes of Pond v. Ke: De Paibo v. Ludire, and Fitz 


. v. Pele, are no Proofs of their Point, 


Pond v. * was Amara or no Intereſt. And the Court gave 
no opinion about the Property : They founded their Judgment on 


: we Cruiſe being inſered. 


De Paiba v. Ludlow was an Average-Loſs, There was no 
Determination upon the ae, Fi or there n the EO? was 


interru pted. 


. v. Pole was alſo an Inſurance of a 4 Month! $ Gut. 


* that too was upon the Vqhage n. 5 NT 
Judgment was 
'T he T; 0 of Capture depends 12 the Shes recuperandi : 5 8 _ 
And here was none. The Average-Loſs here ſtipulated for, i is where who ſuppoſed 
the Voyage! 18 performed without Interruption. dhis to be tbe 
| | ſame Point 


with the Caſe 
They do not diſpute our Principle of the Spes recuperandi of Pond v. 


« being the rue Criterion.” But they ſay, Our Ships are in con- King : But 


the Houſe of 

te ant Purſuit, in Seas frequented by « our _ on of War and Lords reverſed 
8 * Privateers,” ns dhe Judgment, 
: | | becauſe they 


thougnt it 4 
Now flinguihable 
from Pond v. 


— _ wc een 


— — — — 
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Now it is hard to conceive a Purſuit w1THoUT an Orr. 
or even a Knowledge of any particular Ship's being taken. Freſb 
Purſuit means the going in Queſt of that particular individual Ship, | 

which is taken. 


This Rule would carry it much too far, and proves too much: 
For if 8 Days be not ſufficient, it might be carried to 8 or 10 
Months, or to any indefinite Time: So that there would be no Li- 
mit at all left. This is a Queſtion that our Courts muſt determine 
according to our Laws. We only contend for the Time of a rea- 
ſonable Hope or Recovery: Not for a wanton or groundleſs Hope. 
Now no ſuch reaſonable Hope can remain, after the Ship's continuing 
8 Days 1 in Poſſeſſion of the Enemy. 


G in Lib. 3. c. 6. pa. 285. ye Sed recentiori jure 
* Gentium inter Europæos populos introductum videmus, ut talia 
capta cenſeantur, ubi per horas viginti quatuor in poteſtate hoſtium 
« fuerint. 


2d Point. 2dly, It has been urged, that the Inſured can in no Caſe alone 
On the contrary, All provincial Laws allow the Power of abandon- 


„Lord Man/- ing, in ſome Caſes ”, 


feld It goes 
ſo far back, as 


the Nele This Caſe falls within the Reaſon of he Caſes 4 have ban: al- 
Law and the ready cited: And the Inconveniences that have been ns are 


Laws of Ole- 


won, 


altogether i imaginary. 


Lord MANSFIELD obſerved, in general, that a large Field of Ar- 
gument had been entered into; and that it would be neceſſary 


to conſider the Law of Nations; our own Laws, and Acts of 


Parliament; and alſo the Law and Cuſtom of Merchants, 
which makes a Part of our Laws. 


Cu. R. APDvis'. 
On Thurſday, 2 zd of November 1758— 


His Lordſhip delivered the Reſolution of the Court, (after ware 
firſt ſtated the Caſe and 8 very particularly. 5 


Lord MANSFIELD, 


It is not neceſlary to confine what ſhall be ſaid, to the two einne 
| Queſtions that are ſtated, 


The General Queſtion is, Whether the Plaintiffs were, on the 
18th of January 1757, intitled to recover againſt the Inſurers, as 
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upon a TOTAL Loſs; Under an Offer © to abandon the Ship and 
2 e to the Inſurers, for them to make what Advantage of 


« Salvage they could.” (For an Offer“ to abandon“ Was then 
made: And nothing has happened. lince that Time, to alter the 
Caſe.) | 


There is one Point which We are All of Opinion is immaterial 
as between the INSURERS and the INSURED ; viz. © Whether by this 
* Capture, the PROPERTY was or was not transferred to the Ene- 
« my, by the Law of Nations.” That Queſtion can happen but in 


two Caſes : namely, (Iſt.) Between the Owner and a Neutral Per- 


ſon who has bought the Capture from the Enemy; (2d. ) Between 
the Owner and a Re- Captor. 


If the Ship taken by an Enemy eſcapes from the Romy; or is 
retaken ; or if the Owner redeems (ranſoms) the Capture ; his Pro- 


perty is thereby reveſied : Which Property in the Or taken was by 
the Law of N ations obtained by the Captor. 


The General Propoſition of Writers upon this Subject is, That 
* que ab hoſtibus capiuntur, ſtatim Capientium fiunt :"' Which is 
to be underſtood, when the Battle is ever. Indeed, Nothing can 
be ſaid to be taken, till the Battle is over : And the Battle is not 


over, till all immediate Purſuit has ceaſed, and all Hope of Reco- : 


very is gone. This is the Definition of a Capture referred to by 
our Prize-Act 29 G. 2. c. 34. of a Ship taken by the Enemy. And 


accordingly, Voct, in his Commentary upon the Pande&s, Lib. 49. 


Tit. 15. Fel. 2d. 1155, and many Authors he refers to, maintain, 
with great Strength, per folam QGCUPATIONEM deminium rade 
Luſlibus acquiri,” 


One Argument uſed to prove it, is, * that the Inſtant the 1 


has got Poſſe ion, no Friend, Fellow-Soldier, or Ally, can tak 


« it from him; ; becauſe it would be a Violation of bis Property.” 


But uber Writers and States have drawn ether Lines, by arbitrary 


Rules; and partly from Policy, to prevent t eaſy Diſpoſitions to 
Neutral; and partly from Equity, to extend the Jus Paſtliminii in 


Favour of the Owner. No wonder there is ſo great Incertainty and 
Variety of Notions amongſt them, about fixing a poſitive, Boundary 
by the mere force of Reaſon ; where the ſubject Matter 1s erotrary, 


and not the Ort of Reaſon alone, 


Some have faid from the Reman Law (which was introduced in 
8 of the Liberty and Condition of a Roman Citizen taken 
Captive,) © that the Prize muſt be brought infra Pra ſidia. Rat, 


_ © what Cuſtody at Sea ſhould be equal to Præſidia at Land,” is 


new Fund of Diſpute, and leaves the Matter Juſt where it was, 
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The Writers whom Grotius follows, and many more who follow 

„. The * him, and ſome * Nations, have mate 24 Hours quiet Poſſeſſion b 
Tons 4 the Enemy, the Criterion. But his, + Bynkerſhoek and other Wri- 
+ Que Jur. ters whom he follows, and ſeveral Nations abſolutely deny. Some 


2 V. 1. c. 4. have ſaid that the Ship muſt be carried into the Enemy's Port, con- 
demned there, ſail out again, and arrive in a Friend's Port, All 


theſe Circumſtances are very arbitrary : And therefore this 1s gene- 
rall y exploded. 


I have taken the Trouble to inform Myſelf of the Practice of the 
Court of Admiralty in England, before any Act of Parliament com- 
manded Reſtitution, or fixed the Rate of Salvage: And I have 
talked with Sir George Lee, who has examined the Books of the 
Court of Admiralty, and informs me That they held the Property 
Nor changed, fo as to bar the Owner, in Favour of a Vendee or A 
Recaptor, 77// there had been a Sentence of Condemnation ; and That 
in the Reign of King Charles the 2d. Sir Richard Floyd (Father f 
the late Sir Nathaniel) gave a folemn Judgment upon the Point, ; 
and decreed Reſtitution of a Ship retaken by a Privateer, after ſhe = 
had been 14 Weeks in the Enemy's Poſſeſſion, becauſe She had vor = 
been CONDEMNED. Another Caſe, upon the ſame Principle, againſt 
a Vendee, is cited at the End of Aſievedo v. Cambridge, in 1695. 
Liens 79.) after a /ong Poſe Mon, 00 Sates, and Jeveral Fojages. 


Put whatever Rule ought to be ho we in Favour of the 
Ou ner, againſt a RECAPTOR or VEN DER, it can no way affect the 
Caſe of an Inſurance, between the InsvrER and INSURED. (Upon 
| an Action againſt the Hundred for a Robbery, a Queſtion might as 
18 well be ſtarted, © Whether the Property of the Goods, as OR 
0 85 the Owner, was changed by the Sale.“) 
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DO Con EE OOO CE of oh Pt 4} Wee EA, Eons 
r In EET N 


The Ship is ½, by the Capture; though She be never con- 
demned at all, nor carried into any Port or Fleet of the Enemy: 
And the Inſurer muſt pay the Value. If, after Condemnation the 
Owner recovers or retakes her, the Inſurer can be in no other Con- 
dition than if She had been recovered or retaken before Condemna- 
tion. The Reaſon is plain from the Nature of the Contract. The 
Inſurer runs the Riſque of the Inſured, and undertakes to indemni- 
fy: He muſt therefore bear the Loſs a&uatly ſuſtained ; and can be 
liable to no more. So that if after Condemnation, the Owner reco- 
vers the Ship in her complete Condition ; but has paid Salvage, or 


been at any Expence in getting her back the Inſurer muſt bear 
the Loſs lo actually ſuſtained. 


A Capture by a Pirate, (and in Spain, Fenice, and 8 the 
Goods go to the Captor of the Pirate, againſt the Owner; as there 
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can Ft no Condemnation to intitle the Pirate ;) or a Capture under 
a Commiſſion where 'there is no War ; do not change the Property : 


Yet, as between the Inſurer and Inſured, oy are RY upon * 
ſame Foot as Captures by an Enemy. 


This Point never would have been ſtarted . upon real 


Intereſt; becauſe it never could have varied the Caſe: (And in ls 
Cauſe, the Queſtion could not have been material, if the Parties 


had not ſuffered the Cargo to periſh, while they ſquabbled is 


ſhould take it.) But Wager Policies gave Riſe to it: It was neceſ- 
ſary to ſet up a total Loſs as between third Perſons, for the Purpoſe 
of their Wager ; though in Fact the Ship was ſafe, and reſtored tc to 
mo Owner, 


la the Caſe of Aſievedo v. Cambridge, the Man of War which 


retook the Ship, brought her into the Port of London, and en 
her to the Owner upon reaſonable Redemption: (That 


from the Special Verdict; though not ſtated in Lucas.) And 0 | 


the Owner, not abandoning the Ship, could only have come upon 


the Inſurers for the Redemption; and no queſtion could have ariſen 
upon the Change cf Property. But the Policy being Intereſt or uo 


Intereſt, without Benefit of Salvage, the Queſtion aroſe upon the 


Terms and Meaning of the Jager. That Cafe was not determined. 


In the Caſe of Spencer v. Franco, before Ld. Hardwicke at Guild- 
Vall 1735, The Scuth-Sea Ship, Prince Frederic, had returned ſafe 
to the Port of London, with | her Cargo : The Wagerers contended 


„ She was totally loſt at La Vera Cruz,” from this Notion of a 


Change of Tepe! but failed. 
De Paiba v. Ludlrv was alſo a Wager-Policy ; ; and the 88 


could not be changed, becauſe there was then no War, nor even 
a Declaration of War: But the Court held“ that as the Ship was 


once taken in Fact, the Event had happened, though She was 


« afterwards recovered.” So, in the Caſe of Pond v. King; which 
was alſo a Wager-Policy. 


But in the Caſe of Pole v. Fitzgerald, the Majority of the Judg * 
and the Houſe of Lords (in 1754, by the Name of Reger al, v. 


Pole,) held, © that though the Ship might be deemed for a Time, 


as loſt; yet, as She was afterwards recovered, the Event of a 
total Loſs had not finally HapPanes according to the Cen 


e of the Wager.“ 


"Theſe are all the Caſes where this Queſtion has been debated. 
But 7 is a Policy ww REAL INTEREST. 


The 
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The ſingle Queſtion K upon which his Caſe turns, is, 
* Whether the Inſured had, under all the Circumſtances, upon 
« the 18th of January 1757, an Election to ABANDON.” 


The Loſs and Diſability was in it's Nature total, at the Time it 
happened. During Eight Days, the Plaintiff was certainly intitled 


to be paid by the Inſurer as for a total Loſs: And in Caſe of a Re- 
capture, the Inſurer would have food in his Place, The ſubſequent - 


Re-capture is, at beſt, a Saving only of a mall Part: Haif the 


Value muſt be paid for Salvage. The Diſability to purſue the Voy- 


age, ſtill continued. The Maſter and Mariners were Priſoners. 
The Charter-party was d:ſſofved. The Freight, (except in Proportion 


to the Goods ſaved,) was 1%. The Ship was neceſſarily brought into 


an Engliſh Port. What could be ſaved, might not be worth the 
Expence attending it :) Which is Oe by + the Plaintiff” s Offer to 


abandon, ) 8 


The ſubſequent Title to Reſtitution fog from the Re-capture, 
at a great Expence, of the Ship diſabled to purſue her Voyage can- 
not take away a Right ve/ted in the Inſured at the Time of the 


Capture. But becauſe he cannot recover more than he has ſuffered, : 


he muſt abandon what may be ſaved. 


The beider Opinion of the Books ſays “ Sufficit ſemel extitiſſe 
ce conditionem, ad beneficium afſecurati, de amiſione navis ; etiam 


© quod poſtea ſequeretur recuperatio: Nam per talem recuperationem 


© non poterit præjudicari aſſecurato. I cannot find a ſingle Book, 
antient or modern, which does not ſay, * that in Caſe of the Shi 
being taken, the Inſured may demand as for a fetal Loſs, and 

abardin.” And what proves the Propoſition mot ſtrongly, 1 
That by the general Law, he may abandon in the Caſe merely of 
an Arreſt, or an Embargo, by a Prince not an Enemy. Poſitive 
Regulations in different Countries have fixed a preciſe Time before 
the Inſured ſhould be at Liberty to abandon in that Caſe. The 
Fixing a preciſe Time proves the general Principle. 


* 


Every Argument holds ſtronger, in the Caſe of the other Policy 


with Regard to the Goops. The CaRrGo was in it's Nature peri/h- 
_ able; deſtined from Newfoundland to Spain or Portugal; And the 
Voy: age as abſolutely defeated, as if the 4 had been wrecked, and 

a third or fourth of the Goods ſaved. : 


No Capture by the Enemy, though condemned, can be fo total 
a Loſs as to leave no Poſſibility of a Recovery. If the Owner him 
ſelf ſhould retake at any Time, he will be intitled : and, by the * 


Act of Parliament, if an Englſb Ship retakes at any Time, 1 


1 Condemna- 


* 
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Condemnation r after ) the Owner is intitled to Reſtitution, upon 
ſtated Salvage. This Chance does not ſuſpend the Demand, for a 


total Loſs, upon the Inſurer : But Juſtice is done, by putting him 
in the Place of the Inſured, in Caſe of a Recapture, - 


In Queſtions upon Policies, the Nature of the Contract, as an 
Tndemnity, and nothing elſe, is always liberaliy conſidered. There 
might be Circumſtances, under which a Capture would be but a 


4 n—_—_— 


ſmall temporary Hindrance to the Voyage; perhaps, zone at all: 


As, if a Ship was taken, and in a Day or two, eſcaped entire, and 
purſued ber Voyage. There are Circumſtances, under which it 


would be deemed an Average-Loſs: I a Ship taken is immediately 


ranſomed by the Maſter and purſues her Voyage, there the Money 
paid is an Average Loſs. And in ALL Caſes the Inſured may chuſe 
< NoT t0-abandon.,” _ FEED... oO gIQHT e 


In the ſecond Part of the * Uſages and Cuftoms of the Sea” (a 


French Book tranſlated into Engliſb,) a Treatiſe is inſerted called 


„ Gurpox:” Where * after mentioning the Right to abandon upon * C. 7. $ . 


a Capture, he adds, © or any other ſuch Diſturbance as defeats the 


« Voyage, or makes it not worth while, or worth the Freight, to Pur - 


* h.“ | | 


there is no Danger of Fraud, in the preſent Caſe. The Loſs was 
total, at the Time it happened. It continued total, as to the Neſtruc- 


1 know chat in ate Times, the Privilege of abeidening Has been 
reftrained for fear of letting in Frauds: And the Merchant can not 
_ ele& to turn what, at the Time when it happened, was in it's 


Nature but an Average Loſs, into a total One, by abandoning. But 


tion of the Voyage. A Recovery of any Thing could be had, only 


upon paying more than half the Value (including the Coſts.) 
What could be ſaved of the Goods, might not be worth the Freight 
for ſo much of the Voyage as they had gone when they were 
taken. The Cargo, from it's Nature, muſt have been ſold where it 


was brought in. The Loſs, as to the Ship, could not be eſtimated, 
nor the Salvage of half be fixed, by a better Meaſure, than a Sale. 


In ſuch a Caſe, there is no Colour to ſay, that the Inſured might 


not diſentangle bimfelf from unprofitable Trouble and further Ex- 


pence, and leave the Inſurer to ſave what he could. It might as 


reaſonably be argued, that if a Ship ſunk was weighed up again at 


à great Expence, the Crew having periſhed, the Inſured could 


not abandon, nor the Inſurer be liable, becauſe the Body of the 


Ship was ſaved. 


We are therefore of Opinion, that the Loſs was Tor Ar, by the 


Capture; and the Right which the Owner had, after the Voyage 


was defeated, “ to obtain Reſtitution of the Ship and Cargo, pay- 
Pan r IV. Vol. I. N | 


< ing 


— 
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e ing great Salvage to > the Re-captor,” en be ABANDONED to the 
Inſurers, after She was brought into M. Herd Haven. 


Let the Poſtea be delivered to the PLAINTIFF, in both Cauſes. 


Fridey 24 ago Hawks ver Croſt o.. 
o in er | | | 
1758. 


"RROR upon a Judgment of B. R. in Ireland, in an Action of 
Treſpaſs vi | Arms for an Aſſault and Battery, brought there 
above 15 Years ago (in 16 G. 2.) charging Special Damages for a 
violent Battery upon the Plaintiff, whereby he loſt an Arm. The De- 
fendant pleaded Not guilty,” as to Vi et Arms; and Iſſue was 
Joined thereon. As to the Special Damages, he pleaded, © ſon 
Aſſault demeſne. To which, the Plaintiff replies © De injuria 
* ſuũ propria, abſque tali cauſa : On which Iſſue is joined likewiſe. 
Upon Trial of theſe Iſſues, the Verdict finds the Defendant, GENE= 
RALLY, © Guilty of the TRESP Ass within written; and gives the 
Plaintiff 8 50h Damages. eee for the Plaintiff 


Mr. Nares, for the Plaintiff in Error, Objected « That this Ver- 
dict is iNCOMPLETE ; and the Court cannot give Judgment upon 
t It is no Verdict at all, as to the material Iſſue, which affects 

c the true Queſtion between the Parties or the Merits of the Cauſe.” 


Ik Whereas a Verdict ought to be ſufficient, both 1 in Point of Matter 
|| and of Form. 


1 | Here are two Iſſues (1. 7 cc Whether G or Not guilty;“ 

ill On which Iſſue is joined; (2.) © Whether the Defendant beat the 
0 Pllaintiff, 4027hout the alledged Cauſe.” And the Verdict is, That 
Ill the Defendant is guilty of the Treſpaſs, GENERALLY : ” Which 
is no more than the mere Fact which the Defendant has acknow- 

ledged; but has inſiſted, at the ſame Time, that he had a Cauſe 


for it. Style 150. Jennings v. Lee: Style 210. S. C. 1 wy: 447; 
Burton v. Chapman. 2 Keble 278, 280. S. C. 


And this bad Finding can not be aided by any Statute, or by 
any other Method. Style 167. Hobbs v. Blanchard is in Point 
with the preſent Caſe : Where the Defendant was clearly found 

Ic is 50 7 Guilty generally; (though he is there * ſaid to have been found 


an Error of 


the Preſs: Not guilty. }: 

The Word 5 | "7 | 5 a | 
A 1 An immaterial Tſue cannot be aided by any Verdict: Neither 
„ Can an immaterial Verdict be aided by any Means whatever. This 


Verdict ought to have been, © Guilty as to the firſt Iſſue; And, 
as to the ſecond Ifſue—* That the Defendant beat the Plaintiff AS 
in the Declaration is alledged; (as in Lilly's Entries 5 16.) 
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Mr. Aſhurſt contra, for the defendant in Error. 


I The Queſtion is © Whether this Verdict be deciſive between the 
Parties. The general Rule is That Verdicts ſhall be favour- 
c gblyconſtrued.” And © if a Verdict can be concluded out of the 
„Finding, to the Point in Iſſue, the Court ſhall work it into Form, 
and make it ſerve.” Hob. 54. is fo expreſly. 47 E. 3. 0. a. 
chere cited. Trials oy Pais, 394 to 400. 


Theſe Damages are no leſs than 850/. And the Plaintiff i is pre- 155 
cluded in Time, from bringing a new Action: (For this is an Ac- 
tion of near 20 Vears ſtanding, by Reaſon of the Defendant” 8 ha- 
ving abſconded.) 


This Treſpaſs muſt be intended an Aſſault without Cauſe : Elſe, *_ 
it would not be a Treſpaſs. And the Finding is, © That he is guilty 
* of the Treſpaſs within written: Which is ſufficient, r. Elis. 
854. Burger v. Baker proven it to be ſo. ; 


It has been argued, « that this i is Finding N othing more dan the 
1 Defendant has already ele ry 


| 9 But the Defendant does not hoes ie e the 7 alt, : He 
i only N the meer Fact of the Aſſault. 


Sty le 150 & 210. is a very licht Authority; and not to the 
erg of a Finding by Verdict, ſo much as to the Joining of 
the Iſſue. 


Mr. Re” in Reply—Crv. Eliz. $54. is Right: For there the 
Finding was right as to the eſſential Part, and only defective in 5 
Form. Here, it is eſſentially incomplete. Nor do Mr. Aſburſt's 
other Caſes affect this preſent Caſe. The Defendant admits the Fact 1 5 | 
indeed : But he adds an Excuſe, ſufficient to Juſtify i it. 


Lord au Queſtion is, Whether this Verdict 
is ſo uncertain, that the Court can not give Judgment upon it; a 
a * but muſt award a Venire Jacies de novo.” 2 


--þ think Mr. Alburſt 8 Principle is true, and juſt; namely ol That 
© where the Intention of the Jury is manifeſt and beyond Doubt, 


the Court will ſet rg Matters of Form, and the mere Act of | 
the Clerk,” 


And 1 think that the ent Caſe i is 18 a clear Caſe, that the 
Court may here give Judgement upon the Jubftantial F inding ; ; though 


the | 
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the Clerk may have deen irregular and faulty in Point of Form: I 


18 very clear what the Jury meant, | — 7 


Mr. Juſt. Dimox-Oerinly, The Court ought not to award 
a Venire facias de novo, where the Verdict is only faulty in Form. 
And this here is no more than an Omiſſion of the Clerk in Point 


of Form, in not being more particular than it is. But the ME Ax- 
IN of the Finding is plain, 


. 


Joe, qui tam | He mentioned a Caſe Temp. 3 * Adlam v. Joe 


&c, V. Ad- 
lam, was the 


A Writ of Error out of Stepney Court, P. 11 G. 2. B. R. Where the 


Name of the Iſſue was upon the Cauſe of Action ariſing within the Juriſdiction 
Cauſe, in this of the Court; (the Defendant having pleaded « that it aroſe uit. 


SST, « out,” and the Plaintiff having replied “ that it aroſe within it;“ 


And the Jury found © that the Defendant promiſed in Manner and 
Form prout the Plaintiff had alledged &c.” Which was objected 
e not to be ad idem.“ There, indeed, the Judgment was reverſed 

upon another Objection: But in ſpeaking to the Objection which I 
have mentioned, the General Principle was allowed, from the Bench, 
«© That Verdicts are not to be taken ſtrictiy (like Pleadings ;) but 
that the Court will collect the Meaning of the jury, if AP give. 
2 ſuch a Verdict that the Court can underſtand them.“ 


Lan ſatisfied, upon the 2 of the Law, that this is fuf- 


ficient, 


| Hibart 54. FR doh a very juſt Rule, That though the 
Verdict may not conclude formally or punctually in the qe 


of the Iflue, Yet if the Point in Iſſue can be concluded out 


of the Finding, the Court ou work the Verdict into Len. 
and make it ſerve,” 


4c 
— 


(e 


Mr. Juſt. Poor a ject think this is ſufficient. The Jury could 


not have found thus, «unleſs the Defendant had failed | in Proving. 
his Juſtification, 


Mr. Juſt. Wiiker held rin ee Body how that 
this Sort of Trial, turns upon the Proof of the Juſtification : And 


F the Defendant had, in this Caſe, proved his e the Ver- 
dict could not have been found as it is. 


Hob. 54. hays down a very right and juſt Rule“ That if a 
& Verdict can be concluded out of the Finding to the Point in 
Iſſue, the Court ſhall work and mauld it into Form, according 
3 the real Juſtice of the Caſe:“ And what is the real Juſtice of 
the Caſe? That the Defendant has not proved his Juſtification; 
and therefore that there N to be Judgment againſt him, not- 


4 | withſtanding 
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5 withſtanding any Irregularity or Want of 7 orm in Wording the 


Verdict. 
1 herefore Ia am very well fatisfied that the Judgment 3 is right. 


Per Cur. ondbiehdilly, 
JuDGMENT AFFIRMED. 


FT Lucas, ex a Dr. Markham et al, . Dr. Willon 


Hl PO N wewing Cauſe dy an Attichmeat ſhould not ſw 
agdinſt Dr. Wilſon, for refuſing to perform an Award made 
purſuant to a Submiſſion entered into by Rule of this Court 1N the 
6: tn Cauſe then there depending, It became Part of the 
=> Queſtion, © Whether ths was within the Act of 95 10 W. 3. c. 1 5. 
* * for determining Differences by Arbitration. Pl 


And the Court thought that it was nor; but that it food u upon 
the Common Law, independent of the Act; which was made, to 
put Submiſſions to Arbitrations in Caſe where there was no Cauſe 
depending, upon the ſame Foot as thoſe where there was a Cauſe 


depending. But here was a Cauſe depending at the Time of : 


the Submiſſion : And therefore the Caſe was nor within the Provi- - 
ſion of this Act. 


And Lord MansF1ELD held this Act to be only declaratory of 
what the Law was before, in Caſes where there was a Cauſe de- 
pending in the Court. 


He added, that the Court will nor enter at all into the ME x1Ts 
of the Matter referred to Arbitration; but only take into Conſi- 
deration ſuch legal Objections as appear upon the Face of the 


Award, and ſuch Objections as go to the A. liſbebavicur Us the 
Arottrators. | 


10 the preſent Ou the Rule for the Attachment was 
MADE ABSOLUTE, 


Rex very. Inhabitants of Shenſton. 


WO Juſtices removed Taac Green and Mary his Wife from 


* Alaridge to . And the Seſſions confirmed their 
Order. 


Pa RT IV. VSI... 0 e The 
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The Special State of the Caſe was as follows—The Pauper, with 
Mary his firfl Wife, who was the Daughter of one Robert Chamber- = 
lain, came with a Certificate, in the Year 1717, from Shen/ton to 
Aldridge, and there lived with Robert Chamberlain, in a Houſe of 
the ſaid Robert's, till his Death. The ſaid Robert Chamberlain by his 
Will dated 23d September 1724, gave to his Daughter Mary Green, then 
the Pauper's Wife, All that his Houſe Barn Garden Croft and Shred 
with the Appurtenances IN ALDRIDGE aforeſaid, To hold to Her 
for HER Life; And from and after her Deceaſe, unto Robert Green 
Son of the ſaid Mary Green, the ſaid Robert Green paying Mary 
his Siſter 51. The Teſtator died ſoon after making his 0 Will. 
The Paaper and bis Wife Mary (the Deviſee for Life under the ſaid 
Will) ENT%# RED an the Premiſes ſo deviſed, and enjoyed the ſame, 
(the faid Honſe being then new built, and the Premiſſes all toge- 
ther worth Forty Sbullings a Tear, ) from the Death of Robert Cham 
berlgin, until the Death of Mary his firſt Wife, which happened 
Six Months after the Death of her ſaid Father; and co idr 
in the Poſſeſſion of the ſaid Premiſſes, till removed by the Preſent 

Order; without paying Rent to any Perſon. 5 


The Pauper's firſt Wiſe lefe Iflne by him, One Son named N- 

bert, {the Remainder-Man in the ſaid Will ;) who, many Years 

| fince went for a Soldier ; and whether living or dead, not KROWN 3 
and One Daughter, named Mary, now living, 


| The Pauper, after the Death of the laid Mary his firſt Wite, 
cagrried Mary his preſent Wie. | 


MI. Aon had moved to quaſh this Order; and had objected to 
it, © That this aac Green the Pauper had a "Right to this Eſtate, 
ven be entered upon it; and had continued a peaceable and an- 
© enterrupted Poſſeſſion of it, for \abave yo Tears, and was IRR E- 


„ MOVABLE from it, notwithſtanding his Coming originally into 
< the Pariſh under a Certi ate,” 


And He then tices as Caſes of Abri and ie, M . 
11 G. 1. 1 Strange 608. Burclear and Eaft-Woodhay, 1 Strange 
1063, 164. Rex v. Inhabitants of Marwood, H. 29 G. 2. B. R. 
. ante go), Rex v. Inhabitants of Duns Tew, Tr. 29, 30 G. 2. Rex v. Tnhabi- 
508. Hants of Cold Aton, H. 31 G. 2. B. Fe. 


And now, Mr. Morton, who was to have ſhewn Cauſe at 
quaſhing theſe Orders, candidly owned that he could not undertake 
+ 7. 2 Salk. to ſupport them againſt + ſeveral expreſs Reſolutions. 


824. inter 


Ryſſip and Harrow Pariſhes, 1 Strange 502. Cranley and St. Mary Guildford. I Strange 97. * and 
Grandborough, 2 5 0 983, 46 Rex v. Inhabitants 'Y Sunarifo, 
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Lord MANnSFIELD—So it ſeemed to Us RP. the Ori} 
Motion. ä 


Rex ver /. Earl Ferrers. 4 


N Mr. Afoor's Motion for the Earl, and on RP" the At 
of Parliament made laſt Seſſions for the Separation of the- 
Farl and Counteſs; And on the Conſent of Mr. Campbell, on Be- 

half of the Counteſs; | 


The Earl's * Recoox1zAncE was DISCHARGEDL . awte6z6: 


” T 4 * —T— 2 
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| that County. 


leaſe being dated the 1ſt of March in the firſt Year of Queen Anne,) 


fington Eſquires the Premifles in queſtion, To bold to them their 


contingent Remainders; Remainder to the ſaid Antony Stoughton 
for 99 Years it he ſhould ſo long live, with Remainder to Truſtees 


Remainders; Remainder to the Uſe of the irt and other Sons of 
the Body of the ſaid Antony, on the Body of the faid Frances law- 
fully begotten or to be begotten, in Tail Male; Remainder to the 


the ſaid Timothy Stoughton, for 99 Years if She ſhould ſo long live, 


Hilary Term 


* Geo. 2. B. R. | 1759. 


Doe, ex dimiff Gn, der/. Whitehead. 
H. 30 G. 2. Rot 2 988. 


HIS wasa 9 deckt Caſe from Warwick Lent-Afizes 17 57. 


In Ejectment, on the Demiſe of Wentworth Odiarne 
Eſquire, for divers 2 and Lands in 1 Allefley in 


It appeared i in Evidence, at the Trial, as follows; vig. 


That Timothy Stoughton Gent. being ſeiſed in Fee of the ] Pre- 
miſſes in queſtion, by Indentures of Leaſe and Releaſe, (the Re- 


in Conſideration of the Marriage of Antony Stoughton his eldeſt Son 
with Frances his Wife, and other the Conſiderations in the ſaid Re- 
leaſe mentioned, did convey to Bail St. Nicholas and Thomas Se. 


Heirs and Aſſigns, to the ſeveral Uſes following, that is to ſay, To 


the Uſe of the a0 Timothy Stoughton for Life, with Remainder to 
Truſtees during the Life of the faid Timothy Stoughton, to preſerve 


during the Life of the ſaid Antony Stoughton, to preſerve contingent 


Uſe of Mary Odiarne, Wife of Charles Odiarne, Sole Daughter of 


with Remainder to Truſtees and their Heirs during the Life of the 
faid Mary Odiarne, to Pee contingent Remainders ; And from 
4 8 5 


the Uſe of Truſtees for 500 Years ; 


Remainders; 
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and immediately after the Death of the ſaid Mary Odiarne, To the 


Uſe of the firſt * eldiſt Son of the Body of tbe ſaid Mary Odiarne 
lawfully begotten or to be begotten, ind of the Heirs Male of the 


Body of ſuch firſt and eldeſt Son iſuing; with divers Remainders 


over, and with a Remainder or Reverſion to the right Heirs of the 


ſaid 7 imothy Stoughton, 


The ſaid Timothy Stoughton died, (many Years ago,) in the Life- 


time of his Son Antony, Antony Stoughton, his Son, had by the 
{aid Frances his Wite wy One Son, named TIMOTHY, 


Antony died in July 1734; leaving by at ſaid Fronces (who 
died in his Life- time) the ſaid Timothy his ory Son and Heir, 


Timoth by Stoughton, the Son of Any, died in June 1753, 
without Iſſue. 


The ſaid Mary Odiarne died in January 1735; leaving ine (by 
Charles Odiarne her Huſband) Ientworth Odiarne, her firſt and 
eldeſt Son; who is the Leſſor of the Plaintiff. 


It appeared allo, That the aid Timothy Stoughton the Grandſon, 


in his Life-time, being in Poſſeſſion of the ſaid Premiſies under the 
| before-mentioned Indentures of Leaſe and Releaſe, by Indentures of 
| Leaſe and Releaſe dated the 26th and 27th of January 1735, PRE- 


vious 7o his Marriage with Anne Samacell, Spinſter, and in Con- 


ſideration of the ſame Marriage and of a Marriage Portion, granted 


and releaſed (amongſt other Lands and Tenements) the Premiſſes 


in queſtion, to Sir Thomas Samwell and Thomas Samwell Eſq; and 


their Heirs, To bold to the Uſes following, to wit, To the Uſe of the 


ſaid 7 imothy Stoughton the Grandſon and his Heirs, until the intended 
Marriage between him and the ſaid Anne Samwell ; And then to 


Remainder to the faid Timithy 
Stoughton for Life ; Remainder to Truſtees, to preſerve contingent 


of her Jointure ; Remainder to the Uſe of the firſt and other Sons 
of the ſaid Timothy Stoughton on the Body of the ſaid Anne Samwell, 


in Tail Male; with Remainder to the ſaid 7. mot hy Stoughton | in Fes. 
In which Indenture of Releaſ, is a Covenant, by the ſaid Timely 


Stoughton, * To LEVY A FINE ſur conuſance de droit come ceo Sc, 
« with Proclamations, (inter al 
ce the ſaid Sir 8 Samctil and Thomas Samwell and the Heirs 
5 of the ſaid Sir 7. omas.“ 


And it is declared 7 the ſaid Tedenture of Releaſe, 8 « that the ſaid 


ſhould enure to the ſeveral Intents and Purpoſes and for the 
« ſeveral 


«K Fine 


PART IV. * L, II. F- 


Remainder to the ſaid Anne Sammel] ſor Life, as Part 


of the Premiſſes in queſtion, to 


—— tering 
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0 ſeveral Eſtates in the foil Indenture of Releaſe ane (and 
which are herein before- mentioned.) 


It appeared, That the ſaid Marriage took Efes and that, Ar- 
TERWARDS, the ſaid Timothy Stoughton, being in Poſſeſſion, did in 
Hilary Term 1735, LEVY A FINE according to his ſaid Covenant, 
with a General Warranty in the ſaid Fine, by the ſaid Timathy 


Stoughton, for him and his Heirs, That they would warrant to 


«© the aforeſaid Sir Thomas and Thomas and the Heirs of the ſaid Sir 
ce Thomas, the ſaid Premiſſes in queſtion, againſt him the ſaid 
* Timothy and his Heirs, for ever.” And it appeared that the ſaid 
Anne his Wife, after his Death, entered upon and poſſeſſed herſelf 


of the Premiſſes i in queſtion. 


It alſo appeared That the ſaid Wentworth Bae, (the Leſſor | 
of the Plaintiff,) before the Time of bringing this E jectment, and 


of making the Demiſe by him in his Declaration mentioned, duly 


made an acrual Entry into and upon all the Premiſſes in a queſtion, 
TO AvoID the ſaid Fine. 


It appeared alſo That the ſaid — G the Leſſor of 
the Plaintiff, was Heir at Law to the ſaid Timothy Stoughton the 
Grandſon, at the Time of his Death; that is to ſay, only Son of 


Mary Odiarne, who was the only Sifter and Heir of Antony Stough= 
ton the Father of the ſaid laſt mentioned Timothy. 


On che Trial, a Verdict was found for the Plaintiff, ſubject to 


the Opinion of the Court of King's Bench upon this Queſtion— ; 


* Whether the ſaid Wentworth Odiarne Eſq; the Leſſor of the 


„ Plaintiff, is intitled to the Premiſſes in queſtion,” and ought to 


* recover the ſame in this Cauſe ; notwithſtanding the ſaid FINE 


« fo levied by the faid Timothy Stoughton the Grandſon, and the 
” WARRANTY therein.“ 


This Caſe was firſt a in Fine Term . by Mr. 


Knowler, for the Plaintiff; and Mr. Caldecott, for the Defendant. 


'The Objections on the Part of the Plaintiff were founded on 


Seymor's Caſe, 10 Rep. 95. The Sum of them was, © That the 
Leſſor of the Plaintiff might maintain an Ejectment, (as an ac- 


* tual Entry had been made to avoid the Fine) unleſs a Discox- 


* TINUANCE could be proved, or that the WARRANT y ſtood in 
« his Way as a Bar to his Title. 


In Order to ſhew © that there had been No Diſcontinuance ;” and 
conſequently, * That the Nemngcr: of the Leſſor Was not di- 
« veſted; 


IIllary⸗ Term 32 1 Geo. 2. 


<< « veſted ;. '" Nr. Knowler fad it would be neceſſary to conſider the 


Operation of the Leaſe and Releaſe, and of the Fine: Which were, 
in the preſent Caſe, quite ind Conveyances. 


A Leaſe and Releaſe made by a Tenant in Tail has the ſame Sort 
of Operation, as if Tenant in Tail conveys by Bargain and Sale 
inrolled : No greater Eſtate paſſes, by either, than the Tenant in 
Tail can /awwfully eonvey. Litt. 9 606, And if it be the Property 
of the Conveyance made uſe of by the Tenant in Tail, to paſs xo 


greater Eſtate than the Tenant in Tail can /awfully convey ; suo 


Conveyance does NOT . iſcontinue the Eſtate Tail, nor diveſt the 


Remainder. . Now, when Tenant in Tail conveys by Bargain and 


Sale, or by Leaſe and Releaſe, (which has the ſame Operation,) 
THAT Conveyance makes No Diſcontinuance of the Eſtate Tail ; 


neither doth it diveſt the Remainders: Becauſe no greater Eſtate 
paſſes by it, than a baſe Fee, determinable upon the Death of the 


Tenant? in Tail; which 1 is all the Eſtate he can dns convey. 


It is true, that a Feoffment, or a Fine, or a . Recovery, will 


make a Diſcontinuance; becauſe a Fee-Simple paſſes by hem; which 
is a ee Eſtate than the Tenant in Tail can OY convey. : 


It cannot therefore be denied or diſputed, That a Fine . 
* which paſſes @ Freehold will diſcontinue an Eſtate Tail.” But 
in this Caſe, the Fine paſſed no Freehold; the Freehold having been, 


before the levying of the Fine, conveyed by the Leaſe and Releaſe. 
. This Fine, levied after the Marriage, being a DISTINCT Conveyance, 
executed ſubſequent to the Leaſe and Releaſe, All that it did or 


could do, was to confirm and corroborate the baſe Fee which paſſed 
by the Leaſe and Releaſe, and make it more durable: The Eſtate 


which paſſed by the Leaſe and Releaſe, was determinable on the 
Death of the Tenant in Tail; But the Fine made it more durable, 
namely, not to be determinable till the Death of the Tenant in 
Tail without Iſſue Male. Which Event being now come to paſs, 


and the Eſtate Tail being now ſpent by the Death of Timothy 
Stoughton without Iſſue, The Leſſor of the Plaintiff, as the next Re- 


mainder-Man, is intitled to the Eſtate, wnle/s che WARRANTY 
ſtands: in his Way, as a Bar to his Title. 


But the Warranty has no Effect to bar. or prejudice the Leſſor of by 


the Plaintiff's Title; becauſe it never EXTENDED to his Remainder, 


and is now itſelf determined. A Warranty never bars a VESTED 


Eſtate, in Poſſeſſion, Reverſion, or Remainder : Before the Deſcent 


of the Warranty can operate, the Eſtate muſt be dee and turned 
10 a Right; and this muſt be the Caſe before, or at the Time when 


the Warranty falls. Co. Lite. 388. . And a Remainder expectant 


on an Eſtate. Tail can never be Ken unleſs the Eſtate on which 
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Smith.) 


ſor, nor can be any Bar to his Title. 


in Point to prove All theſe Poſitions, upon which he had founded 


Henry Cheney and the Heirs of his Body; Remainder to John Cheney 


ſelf in Fee,) conveyed by Bargain and Sale inralled, to William Hig- 
ham and his Heirs; who entered and became ſeiſed accordingly. 
Henry Cheney afterwards levied a Fine with Proclamations, to Mil- 
liam Higham and his Heirs ; with general Warranty. William Hig- 


enter ed, claiming the Premiſſes by Force of the Remainder limited 
to his Father: Upon which, Edward Seymor, who claimed under 
Henry Lord Seymor, entered and made the Leaſe to the Plaintiff : 


the Point ſubmitted by the Jury to the Judgment of the Court, 


was, If the Entry of Thomas was lawful, or not.” And the Caſe 


having been argued at the Bench as well as at the Bar, The Court 
were unanimouſly of Opinion— 


the Bargainee, did NOT DIVEST the Remainder limited to Jobn 


« Bargainee, and made it more durable, by making it determinable 


> — 


it is expectant, be en! But the Eſtate Tail which was 
in Timothy Stoughton was not diſcontinued, for the Reaſon already 
mentioned. Therefore the Warranty did not extend to the Leſ- 
ſor's Remainder: But the Remainder continued undiſturbed in 
Him, to the Time of the Death of Timothy Stoughton without 
Iſſue Male. This having happened; the Warranty, which depended 
ſolely on the Eſtate created by the Leaſe and Releafe, hath 10% 
It's Support, and 1s therefore now determined, and no longer ex- 
iſts. Conſequently, it had no Operation on the Eſtate of the Leſ- 


Mr Kody relied on the before mentioned Caſe in 10 C. 5, as 


his N 


It came into judgment upon a Special Verdict in an Ejectment 
on the Demiſe of Edward Seymor : And the. Caſe was * this— 


Sir 7 homas Cheney, deviſed the Premiſſes in Queſtion to his Son 


and the Heirs Male of his Body ; Remainder to his own right 
Heirs. Sir Thomas died. And after his Death, Henry entered; 
And (being ſeiſed in Tail, Remainder in Tail, Remainder to him 


ham conveyed to Henry Lord Seymor in Fee. Jobn Cheney, the Re- 
mainder-Man in Tail, had Iſſue Thomas Cheney. And then Henry 
Cheney died without ide Thomas, the Iſſue of Jobn the Remainder- 
Man, being his Heir at Law. Upon the Death of Henry, Thomas 


Who, being ejected by Thomas Cheney, brought the Ejectment. And 


„That the Fine levied by . "Leg to William Higham 
« Cheney ; 


« That no Eſtate of Freehold paſſed by the Ene; but that the 


e Fine, being with Proclamations, corroborated the Eſtate of the 
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« 2 Death of Hem my ike I. ak,» where before i, 
< was determinable on a 58 


That if the Fine - bad been levied * the Diego and Sale, 


< jt would have made a Diſcontinuance; but being levied arrer 


<< jt, it operated vn the Eflate whieb pafel by the Bargoin and Sal 
6 and was guided Wee * 


That the Wa RR RAT v coined by the Fine Gd den extend do 


« the Eſtate of Jobn Cheney in e gpteh becauſe it was not 4755 
bs Placed, but continued in mm 3 


« That when the Eſtate to which the n: Was e de- 


< termined by the Death of Henry Cheney without Iſſue Male, the 
82 Warranty was determined for Want of an Eflate to ſupport we” 


| He urged that this Authority concurs, in every Point, with the 


Caſe now before the Court; And that there is no material Difference 


between them. Sepmor's Caſe aroſe indeed a Bargam and Salc 
inrolled: The preſent Caſe ariſes upon a Leaſe we Releaſe. But 
their Operation is the s AME, as to the Eſtate and Intereſt which p0/; 
by them: For they paſs no greater Eſtate than the Party who exe- 


cutes them, can /awfully convey. And in that Reſpect, they Both 


differ from a Feoffment and from a Fine. And Lord Chief Juſtice 
Holt, in the Caſe of Macbil v. Clark, 2 Salkeld 619. ranks them 
- together, as Conveyances which have the ſame Operation, as to the 

Quantity of Eftate paſſing by them, when made by Tenant in Tail. 
| And Seymor's Caſe was there holden for Law, by Hin: lch 
adds greatly to its Wan and eee 


NI. Caldecott's Argument tended to anſwer theſe OtjeAions, a tid 


to prove that at the Time of the Fi ine levied, there was a 2 
nuance of the Eftate Tail. | 


He infifted, that even ſuppoſing theſe to be difind benen, 
Yet 7. imothy Stoughton the Grandſon was Tenant in Tail in Poſ- 


Se Hon, with Remainder over in Fee: For He had an Eſtate for 


Life in Him, and «a the Old Intail ; and FP" mutt be con- 
ſolidated. 


However, this Leaſe and Releaſe and Fine are not diftin&t Con- 


veyances; but All One entire Conveyance; All done at the ſame 


Time, upon the ſame Occaſion, and to the ſame Purpoſe, and un- 


dier the Tame Deed: Whereas in Seymor's Caſe, the Bargain and 


Sale were completed; and the Fine was a Twelve-morith after; 
And the Perſon who levied it, had no Frechold in Him. And to 


Par nin M prove 


Jo . 
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26. Counteſs” of Rutland's Caſe. 2 Co. 72. b, Lord CromwelPs Caſe, 


* mainder to his Formdon,) if the Perſon who levied the Fine 


Intention and Agreement of the Parties that all the Uſes ſhould 
© ariſe at aue and the ee Time, and be directed by the Jame 


2 a 
Foe — —_—_ 
—— ay as ts ATA ot 
PT — 5 


Fine, Timothy Stoughton had only an Eſtate for LIFE in him; (For 


— — 
„„ TTbTbTbTbT—T—T—T—T—T—T—T—T—T—T—— 
—— — 
— — 


executed. 


i 8 Conveyance,” 1 fay, they are Three diflin# Conveyances, And 


| 'Freebold : For that was done before. 


| levying the Fine, it would be the Forfeiture of his Eſtate for Life. 


rance (if you had rather call it ſo) and ſhall eperate as ſuch, But 


prove that all this was 7 One entire Conveyance, He cited 5 G. 


by = Reſolution. 3 Bulfir. 2 56. Hovergil v. Hare, rien was faid 
Ch. Juſt. Montague.) 


Mr Knowle conceded © That the Fine would diſcontinue the 
« Eſtate Tail and deveſt the Remainder (i. e. drive the Party in Re- 


« was at that Time Tenant 1 in Tait i in Poſſeſſion.“ 


Lord MANSFIELD put Mr. Knowle upon ſhewing that this 
was not Ones Conveyance or Aſſurance; and that it was not the 


Dea. 


Mr. F TORY > the Marriage and before the executing the 


the Leaſe and Releaſe had no other Operation :) Therefore, being 
ONLY Ten: enant for LIFE, he could not diſcontinue the Eflate. 


| There are but four Diſcontinuances of Eſtates Tail, 


The State of the Caſe ſhews the Order in which the Deeds were 


It is Gia ” That the 1 Releaſe by the Fine are but One 


AFTER the Leaſe and Releaſe had taken their Effect, EN comes 
the Fine. Now what Operation could that have ? Net to paſs the 


And without that, it could | 
never work a Diſcontinuance of the Eſtate Tail. TD 


Lord Mansr1eLD—l take it to be an exceeding plain Caſe, 
apon Mr. Caldecott 8 ſecond Point. 


Ir you cogld diſtinguiſh theſe Conveynincrs, and FER Timetly 
Stoughton to have been only Tenant for Life, at the Time of his 


So that you ſee the N of this Fyſtion. 


But dd theſe are All but One AssURANCE, and hall 
operate as ſuch: And the Fine is Part of it. This has been ſo 
holden in former Caſes ; Stapylton v. Stapylten, and the Caſe of the 
Manſel Family : It was in both theſe Caſes, conſidered and taken 
that they were all but in the Nature of One Conveyance or Afſu- 


the - 
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the Fine ſhall never operate contrary to the tio of the Parties, 
and ſo as to defeat it. And this is agreeable to the Doctrine hid 
down in Lord Crommell's Caſe, 2 Co. 72. 6. And in the Counteſs 
of Rutland's Caſe, 5 Co. 26. And in * modern Caſes. 


If One was to argue on Fifions, the Fine would, by Rela- 
lation, precede the other Conveyance ; and the Leaſe and Releaſe 


might be conſidered but as a nn of the Uſes of the 
Fine. 


But this Conſtruction that is now attempted, would confound 
every Settlement made upon Marriage or other Events in Families; 
and would be of exceedingly inconvenient Conſequence, As to it's 
being one Conveyance, or one Aſſurance, there is no great Matter of 


Difference between them, excopt merely | in the Name. 


I do not meddle with the WARRANTY: For that is out of the 


Caſe. I look upon all this as One as8VRANCE. If they were di- 
ſtinct Conveyances or Aſſurances, this Fine would be a Forfeiture 


of his Eſtate for Life under the new Settlement, Which plainly 


| thews that they were never underſtood or intended as diſtinct. but as 
One and the ſame, 


Mr. Serjeant Hewitt wat have had a ſecond Argument: He 
was on Mr. Knowler's Side; and had taken Notes for a ſecond | 
Argument on Behalf of the Plaintiff, 1 


But Lord Mansfield did not care to delay it, merely for PER : 


And both he and Mr. Juſt. Vilmot aſked the Serjeant if he had any 


Doubt © Whether a Fine with Proclamations levied by Tenant in 


Tail in Poſſeſſion, will not diſcontinue the Reverſion in Fee, as 


ce well as deveſt the Remainder i in Tail, ſo as to put the Remainder- 


-" Man to his Formdon.“ 


Mr. Juſt. Foſter expreſſed Himſelf to the ſame Effect with: his 


his Lordſhip and Mr. Juſt, VMilmot. And I ſuppoſe that Mr. 


8 * Demſon communicated to his Brethren that He alſo con- 
eurred:“ For 


Lord Mansfield fold, „We are All fatisfied that the 2 be | 
delivered to the DEFENDANT.” 


But on the Day following (Saturday roth June 17 58,) Mr. Ser- 
jeant Hewitt, on Behalf of the Defendant, moved that this Caſe 
might be argued again: For that he thought he ſhould be able 

to maintain « That the Fine does not work a Diſcontiaucuci. 


A 
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The Coukr 3 Y end, FEY 8 
upon conſidering of it, would ſay “ that He really thought he 
could maiatain this Poſition ;* 1 f owe didlating chat 


['* So alſo was " He was * really of this Opinion” — 
Mr. Knowler: 
As. the Releaſe conucyed an Efe; and 9 difered is he apprehended) from a Covenant: to o levy 2 


** which OY no Efate.] 


—— 
» 2 


— — . 
—: — 


The Poſea was e to be ſtayed ; And that i it ſhould be 
ſet down again in the Ws as in the e INT Term, for. 
further 9, dee e 


And after fuch further Argument by Mr. Serjeamt Hewit— 


5 ; MI. Norton for the Defendant reſted it upon the Serjeant's own 
| e Argument: Which both He and the Court agreed to have been 
=> * 1 Med.rog, fair and candid, by Reaſon of his having Rated all the * Caſes which 


Benjon v. Had. were againſt him, as well as for him, fully and at large. 
ſon. Litilet. 

$. 614. 1 Inft. 427. 4. b. Cre. Car. 109, 1c. lden v. Merrice. Lite. F. 618. Ce. Li 330 oth 
Caſe. Lord Gere 2 Ro. Rep. 245. 2 Lew. 52. 4 Mod. 266. 3 Fur. 250. 5 Co. 26. Cro 

20. 1 Ventr. 289. and Herring v. Brown, in Stine 35. 52. 7, S 1 W a. 6 
a0 Co, Mer Ss a. Hob. 1614 Ney 66. : 


Lord Manse ID. | | 
' The Atrict legal W For orm "that ſhould have been arſucd, 
would certainly have been a Common Recovery : But thoug a dif- 
_ . ferent Form has been purſued, yet it was plainty meant by Ninot by 
_ Stoughton (the Grandſon,) that the Uſes of the n Settlement 
ſhould be PO by this Fine. 5 


And all was executory at the Time of making the Leafs and 
Releaſe, which were executed previous to the Marriage; And the 
Covenant contained in the Releaſe, was to levy a Fine thereupon, 
* in Order to carry them into Effect. All theſe are to be conſi- 
[ll gered as bur One Conveyance, and they operate as 4 Declaration of 
Jl! * Ie Which Uſes all ariſe aut of lle Fine. 


It would be a very fringe Thing, that rhe Fon of the Con- 
veyance ſhould dero the very IT ENT of ity and that the Fine 
Itſelf ſhould deſtroy the Efate of the Tenant for TY by occaſioning 

a Forfetlure it. Inſtead of this, All the preceding Tranſaction is 

ond) EXECUTORY : And the Operation is only as a Declaration of 
ibe Uſes of the Fine. Tis like a Caſe of a Tenant to the Præeipe: 
Who is conſidered merely as an Inſtrument, and not as the ſtrict 


real Owner of the Land. This Releaſe is but a Deed to lead the 
Uſes of the Fine. 5 en 


* .... ͤ the 48 LEN _ Seymor's 
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Seymor's Caſe goes upon quite different Grounds from the preſent. 
There, Henry Cheney upon the 18th of December 22 Ehz. by In- 
denture of Bargain and Sale inrolled, fold to Higham and his Heirs : 
By Force of which, Higham entered and was ſerſed accordingly. And 
AFTERWARDS in Michaelmas Term 22 Elis. almoſt a Mar after the 
Bargain and Sale, Henry Cheney levied a Fine with Proclamations, 


to the ſaid H:gham and his Heirs, with general Warranty. So that 


the Bargain and Sale in that Caſe was totally unconnscTED with 

the Fine: And Higham is expreſsly found to have entered and been 
ſeiſed, by Force of. the Indenture of Bargain and Sale. Whereas in 
the preſent Caſe, the Whole is One Aſſurance, 


As to the Objections— This Leaſe and Releaſe was not a com- 


plete Agreement; but executory. The Jntent was to make good by 


a Fine, as far as they could be made good by a Fine, the Uſes of the 
Family- Settlement which Timothy Stoughton the Grandſon was ma- 


king upon his Marriage with Anne Samwell: And the Intent was 


certainly lawful, though there is a Blunder in the Manner of 


doing it. 


It would be an Oocalicn of the utmoſt confuſion in Families, 


all over the Kingdom, if in every Settlement or Conveyance, the 
ſleveral Deeds were to be divided in Point of Time; and the fri## 


legal Operation of cach was to be confidered di/tinfly and ſeparately 
from all the reſt, and from the general View and Intention of the 


Whole Tranſaction. It would be juſt as reaſonable, to take the ſe- 
parate Clauſes in one and the ſame Deed ; and to hunt after ſuch 


different Conſtructions as the Words of them might bear, if they 


| ſtood unconnected with the reſt of the Clauſes in the Deed,” or 
in Deeds of quite another Import: Whereas in Point of Law and 


| Reaſon, the whole Tranſaction and its General Intention ought to be 
taken together in one View. | 8 8928 


Mr. Juſt. Deniſon was of the ſame Opinion. 


Here are two Queſtions upon the Operations of this Conveyance ; 
Which was by Leaſe and Releaſe and a Fine: (iſt.) © Whether it 
„made a Diſcontinuance of the Eſtate Tail; (ad.) Whether 
< it deveſted the Remainder or Reverſion. And both theſe Queſ- 
tions ſeem to Me ſo very clear, that I think there could be no 
Doubt, but this which has been endeavoured to be raiſed upon 


| Seymor's Caſe 10 Co. 95. b. gb: Which Caſe has been urged and 


relied upon as an Authority © That the Eſtate Tail is not diſconti- 
„ nued, nor the Remainder deveſted.“ Yet it ſeems to me other- 
wiſe, notwithſtanding what has been argued from that Caſe ; which 
is very diſtinguiſbable from the preſent OR. 

Pa RT IV. Vo. II. R The 


HUM Ten e 


| 


The Eſtate paſſes By the Fine, Whether the Uſes be declared 
prior, or ſubſequent to the Fine. The Deeds muſt be conſidered as 


executory, till the Fine 1s levied : And then the Eſtate paſſes by the' 
Fine. 


The Compariſon of this Caſe to Seymor's Caſe is founded upon a 
Miſtake. For there the Bargainee was found © to have entered 6 
« Fyrce of the Indenture of Bargain and Sale, and to have been 
« ſeiſed according to it,” before Henry Cheney levied the Fine to 
him : And the Judges were obliged to take the Fact to be as it was 
found by the Verdict; They were not at Liberty to look upon it as 
One and the ſame Conveyance or Aſſurance, (whatever they might 
really think it to be, in it's Nature or Intention ;) They were bound 
down by the expreſs and particular Finding, He was found to be 
ſciſed according to the Indenture of Bargain and Sale: And therefore 
the Fine could, in that Caſe, only confirm and corroborate it. But if 
that Fine had been levied to the Bargainee within the Six Months, I 
think the Eſtate would, in hat Caſe, have paſſed by the Fine. 
That Caſc therefore turns merely upon the Finding of the Fact by 
the Special Verdict. But even there, if it had been found © That 
« the Fine was levied 70 the Uſes of the Bargain and Sale,” I be- 
lieve the Court would have looked upon the whole, as One” and 
the ſame Aſſurance; and would conſequently have been of a diffe- 
rent Opinion. Therefore That Caſe of Seymor is nothing to the 
Purpoſe of the preſent Caſe : For here, All the Deeds and the Fine 


are to be taken TOGEHER ; and All of them, ſo taken together, 
make but ONE As; = 


- Thich can be no Sort of Pak but that a Fine th Prolams' 


ons will work a Diſcontinuance, and conſequently deveſt a Re. 
mainder, as well as a Fine thou Proclamations. 


Mr. Jaſt. FosTer—It is admitted „That the Deeds and Fine 
* ſhall operate as oze Conveyance or Aſſurance, , the Intention of 
« the Parties be clear and lain Now it was clearly the Inten- 
| tion of Timothy Stoughton, the Grandſon, to work 
ance : And this Intention was certainly lawful. I wiſh | 
men of Learning and Ingenuity would rather turn their Thou | 
towards endeavouring to ſupport lawful Eſtates, than to ſearch out 


ſuch nice Diſtinctions as would overturn All the Settlements 1 in dle 
b 


Diſcontinu- 


Mr. Juſt. W1LMoT was of the fame Opinion. | 


He N theſe Deeds, as a Covengit to levy a Fine: And 


therefore the Fine and they ought to be conſidered as One and the : 
Jame Aſſurance. 


This 


"8 

+ 
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This was moſt undoubtedly a /arofr/ Intention; though the 
Mode of accompliſhing it is.indeed miſtaken. 'The previous Apree- 
ment was what the Tenant in Tail had a Right to do; namely, to 
make this Family-Settlement of the Eſtate : And the Parties con- 
cerned covenant to levy a Fine, for that Purpoſe. The Fine is the 
principal Act: And the Deeds operate to lead the Uſes of it. 


Seymor's Caſe materially differs from this Caſe : For it does not 
appear there, that any Fine was intended to be levied, at the Time 


* making the Indenture of Bargain and Sale. But All theſe Tranſ- 


actions in the Caſe now before Us are to be conſidered as Ox E AN 


THE SAME CONVEYANCE OR ASSURANCE : And the Deeds and 


the Fine ſhall a// be taken together; And the Deeds ſhall be con- 
ſidered as leading the Uſes of the Fine. 


Per Cur. (unanimouſly and moſt clearly) 
Let the Pejlea be delivered to the PETAUDANT: 


Lamego very. Gould. 


75. 30 & 31 G. 2. Roth 932: 97 


"HIS was an Action on the Caſe upon a Special Promiſe © to. 
* pay the Plaintiff 20 Guineas on the Death of the Defen- 


40 3 Wife;“ in Conſideration of 2 Guineas in Hand paid by 


che Plaintiff to che Defendant. The Note was in theſe Words, - — 


* e n Coiifideration of Two Gens RE Ny of 


« Aaron Lamego Eſquire &c; I promiſe to pay him 20 Guineas, 


* _ ou the Deceaſe of my preſent Wite, Anne Gould. ” 


The only Queſtion now made was Whether this Hi was 


 uſurious ; (the Woman, at the Time of making it beides.! then 


70 Years of Age. 4 


Mr. Gaſcoigne, for the Plaintiff, argued that it was not 0. 
The Statute of 12 Am. c. 16. only ſays © No Perſon ſhall take 


„ above the Value of Five Pounds, for the Forbearance of One - 


Hundred Pounds for a Year; and ſo, after that Rate, for a greater 
* or leſſer Sum, or for a ſhorter or longer Time;'' in Pain that all 


Bonds and Contracts hay be void. 


— 1m — — 12 — 
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, 2 lars. Waork, not at all * intended as a Loan; and a Trankadion 
404, 405, 
466. Geang 


. a. 


Now, here is no Forbearance; nor any Certainty of receiying 
either Principal or Intereſt: It is a MERE CONTINGENCY ; and is 
like the Caſe put in Cro. Eliz. 643. in the Caſe of Button v. Doun- 
ham, of a © Wager betwixt Two, to have 40 J. for 20/. if One 
be alive at ſuch a Day 2 Which, as there holden, is not Ujury. 


Lord MansFIELD ſtopt him, under a Doubt how it is poſlible 
to come at this Queſtion about Uſury. For here is nothing at all 
ſtated about the Loan of Money : It might, for aught that appears 
to the contrary, be a voluntary Grft, to be made to him upon this 
Event. The Matter of Uſury was never thought of at the Trial. 
Mr. Gaſcoigne— The Truth of- the Fact was, really, RunninG 

the Life of the Plaintiff's Horſe, ant that of the Defendant's 
9 Je; And nothing more. 


* 

2 + 
95 | 
3 N 

„ 


Mr. Juſt. et can not intend this to 1 an uſurious 1 
Contract, (Which is a Crime.) For which, He cited 1 Lutw, 273. 3 
Yeoman v. Barſtow. It is a fooliſh Bargain; but not uſurious. Here 9 
are no Facts ſtated, upon which We can lay it is 2ſur1045, 


ur. Juſt, FosTER and Mr. Juſt. Wizmor—ad idem. 


And Mr. Juſt. Wu nor added, that the true Diſtinftim was 
laid down in that Caſe in Cro. Eliz, 643. between a real bona 


which is really an uſurious Loan, but diſguiſed a as a Wager, with 
| Intent to have a Shift, 


Per Cur. unanimouſly, 


Let the Paſtea be delivered to the PLAINTIFF, 


Tudway ver}. Bourn. 


LS 
3 
EE 


*H1S was a Caſe from the Court of Chancery. 


Elizabeth Collins, by her Will, gave a Legacy of 1 to 8 
Coward, then a Bankrupt ; Whoſe Certificate had, at the Time of 
her Death, been then ſigned by; of his Creditors in Number and 
_ Value, and alſo by the Commiſſioners ; but the Teſtatrix's Death 
Happened before it's being CONFIRMBD 4nd ALLOWED by the wird | 


Keeper. 
The Commiſſioners, ſoon after S Death. and before the Al- 


dewance of the Certificate, aſſigned is Legacy to the Defendant 
4 Bourn, 


ay as + 
3 wo 


who, 
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Bow, for the 'Uſe of the Creditors. ArTBR which, the Certifi- 
cate was confirmed and allowed by the Lord Keeper, without Op- 
poſition, Aſter the Allowance of the Certificate by the Lord 
Keeper, the Bankrupt Himſelf died; and made Tudway, the now 
Plaintiff, his. Executor. : 
Tudzway, the Bankrupt's Executor, brought bis Bill in Rauity 
againſt the Executor of the Teſtatrix and againſt Bourn the Aſ- 


ſignee of the Commiſſioners ; Claiming this 200 J. Legacy, as be- 
longing to the Bankrupt, by Reaſon of his Certificate's having been 

ſigned before the Death of the Tellatrix, and afterwards allowed 
.and confirmed by the Lord Keeper. | 


But the Creditors inſiſted that it belonged to . as it was 


aſſigned to their Uſe and Benefit, by the Commiſſioners, before the 
Alouance and nn of the Certificate ant the Lord Keeper. 


The Queſtion referred to this Court, was * Whether it 9 


*« to the Bankrupt' 1 ExXBCUTOR, or to his Creartors,” 


Mr. Gould argued for the Plaintiff, (the Bankrupt! 8 echte ) 


Bankrupts, He ſaid, were originally conſidered as Criminals, The : 
Statute of 4, 5 Ann. c. 17. was the firſt Act of Parliament which 


was made for their Benefit: And by this Act, the * Commiſſioners * V. 82. 


ONLY (without the Creditors) were to ſign the Certificate : Which 
was to be allowed by the Lord Chancellor or Keeper unleſs Sc. 


Then the 5 Ann. c. 22. added the Creditors ; viz. four Fifths in 


Number and Value. And 5 G. 1. c. 24. continued it upon the 
ſame Foot. But 5 G. 2. c. 30. directs that the Commiſhoners ſhall 


ow. of that 


not ſign it, / + after the Creditors have \igned, and Affidavit be t 510. 


made thereof . 


No Objection, but for Fraud, or for unfuirl chaining it, will 


lie againſt 'it before the Lord Chancellor 'or Lord Keeper: And if 


10 ſuch Objection is then made, the Allowance and Confirmation 


Will RELATE TO THE ORIGINAL DATE of 1 it and will operate as 
4 RELEASE from the Creditors. 


It is like the Inrolment -of Deeds af Bargain and Sale: Which 
has ſuch Relation. 2 Inft. 674. Hob. 165. And conſequently, the 
Allowance over-reaches the Aſſignment made 4 to Bourn, by the. 


Com miſſioners. 


1&5 is alſo like the Surrender of Copybolds ir into the Hands of: a 


Tenant of the Manor who dies before Preſentment. He cited a 
Caſe in Mich. 17 G. 2. in Chancery, Bromley v. Child. A Com- 
miſſion of Bankruptcy had iſſued againſt Sir Stephen — in 1711. 
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The whole Debts were e with Intereſt to the Time of the 
of Sir Stephen Evans; when there was a Surplus of 35000 J. in the 
accrued ſubſequent 'to the Date of the Commiſſion : To which 
allowed till Lord Harcourt's Time. Lord Hardwicke held that it 


the End of requiring the Chancellor's Allowance of the Certificate 


and Unfairneſs ; but left quite * at large. 


to over-reach them. 


Commiſſion. The Certificate was not allowed till after the Death 
Aſſignee's Hands. The Queſtion was concerning the Intereſt which 
Time, the Certificate diſcharged him, The Certificate was not 
was well allowed, though after the Bankrupt's Death: And He ſaid 


was to prevent Surprize ; and that it takes it's Effect, (when allow- 
ed,) from the Signing of it by the Creditors, 


Mr. Norton, contra, argued that The Bankrupt can not be intitled 


to ſubſequent Effects, come to him after his Bankruptcy and after 
the Signing of his Certificate by the Creditors and Commiſſioners, 
but prior to it's Allowance by the Lord Chancellor or Lord Keeper. 


Till the Statute of 4, 5 Ann. the Bankrupt s Perſon and Goods 
continued always liable to his Creditors. And the Bankrupt ought 
to be holden ſtrictly to the bringing himſelf within the later Acts 
that have been mentioned; by . that he has performed Al : 


the Requiſites of them. 


| Now the Allowance of the Certificate by the Lord Chancellor or 
Keeper is the moſt eſſential Part of thoſe Requiſites. The Creditors | 
are not confined to the particular Objections mentioned by Mr. 
Gould; but are at Liberty to make any Sort of Objections to ſuch 
Allowance : And as well Creditors who have ſigned, as thoſe who 
have not ſigned, may be heard againſt the Allowance. For the 
Act ſays Any Creditors'” may object to it:?“ And they are not 


confined by any reſtrictive Words whatſoever, to Matters of Fraud 


Lord Manse1zr.p—Certainly they are not ſo confined, either by 
Law, or by Practice: And any Creditor whatſoever may then ob- 


ject to the Allowance. - And the Allowance has been ſometimes re- 
fuſed, and ſometimes adjourned, even where there has been n Op- 
poſition. Many Years may intervene between the Signing, and the 


Allowance of the Certificate; And large Effects may, in the mean 


Time, come to the Bankrupt t And the Future Allowance ought not 


Here, the Commiltionen had atually Aurel his 1 And 5 


for that Reaſon, the Creditors might not perhaps & thank it worth 
their while to object to the Certificate. 
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Proſecutor's proceeding any further in this Criminal 
till He had previouſly mage his ELECTION © Whether to proceed in 
this Criminal Method, Or in a Civit Acłion which he had ac- 


"_— 
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It is not like the Relation of a Bargain and Sale, or the Surrender 


of a Copyhold ; to which, it has been compared. Poſſibly, in this 


Caſe, the Money may have been actually divided out ; (For here is 


no Application made for the Allowance -of the Certificate, till even 
after the Death of the Bankrupt :) And it would be v 


Mr. Juſt. FosrER was of the ſame Opinion: But He did not 
proceed to declare it at large, neither did the Other two Judges de- 


clare theirs; becauſe, it being a Caſe out of Chancery, The Judges 
of this Court were to give a Certificate, And immediately after 


this Argument, 
| The Cover certified, as follows 


Having heard Counſel. on boch Sides, upon this Caſe, (which 


the Parties did not apply to be ſet down in the Paper, to be argued, 


ſooner than this Term,) We are of Opinion that the ſaid Two 


hundred Pounds veſted in the Aſignee of the Bankrupt, and now | 
belongs to him, for the Bengir of the Bankrupt's Cxzorrons. = 


Rex wer] Fielding Big 


I rom thewing Cauſe againft an Information which had been 
4 moved for by One Mr. Barnard, againft the Defendant for 


Peace; relating to the Committing and Detaining William Barnard 
(the Son) in Priſon &c, on a verbal Charge by the Duke of Marl- 
borough, © that this Young Man had ſent Him threatning Letters 


| 885 Ge.“ | | 


Mr. Serj. Davy, on Behalf of the Defendant, objected to the 
Application, 


tually commenced.” 


Mr. Norton, for Mr. W the Proſecutor, anſwered that this 


Caſe was quite different from Common ordinary Caſes; becauſe it was 
abſolutely neceſſary here, as the Defendant was a Juſtice of Peace, 
to give Netice of, and even actually to commence the Civil Action 


againſt the Juſtice of Peace, within Six Months after the Time when 
the Cauſe of Action aroſe: Which particular Circumſtance, he 
ſaid, was the only Reaſon of their acting thus. And he alledged 


— 


a Miſdemeanor committed by Him in his Office of a Juftice of tbe 


ery unreaſon- 
able, that all the Creditors ſhould refund their Dividends, 


' * 4 
Ty 


5 


* * 
* 


_ Hilary Term 32 > Geo! 2. 


l that FEST had no Intention to ——__ both Wan And offered to 

relinquiſh the Civil Action, ix CasE the Court snouULD grant the 
Information. | 1 
. But The whole CovgT were of Opinion that He ought to make 
Ii this Election DIRECTLY, and before they entered into the Criminal 
"1 Complaint : For that this was the conſlant Rule; and the particular 

| Circumſtance of the Civil Action being confined to be brought 
within Six Months, made 15 Sort of Diference. 


| The Juſtice of the Thing equally required, they aid, in this 
Wo Caſe as well as in the Common Caſe, that the Defendant ſhould not 
| be called upon in a Criminal Way, by this diſcretionary Method, of 
5 an Information, which would oblige him to diſcover the Matter of 
his Defence and his Evidence; unleſs the Proſecutor would give 
up the Right which he might otherwiſe have, to make Uſe of this 
very Diſcovery of the Defendant's Evidence, againf the Defendant, 
in his Civil Action: Which would be giving him a moſt lad 
arid unreaſonable Atvuntage over the Defendant. 


They added, That if the Platsch had PD} in | the Me- 
this which he had a ſtrict and undeniable Right to cert in, 
namely, by way of Indiftment ; and if ſuch Indictment had been 

actually ound; Yet the Attorney General would (upon Application 
made 1 bim) have granted a Nolle proſegui upon ſuch Indictment, 
in Caſe it appeared to Him that the Proſecutor was determined to 
carry on a Civil Action at the ſame Time. And if this be ſo, where 
the Party is proceeding i in a Method which he had a ſtrict legal 
Right to proceed in; Surely it is much more reaſonable for Ris 
Court to refuſe to give him this extraordinary Aſſiſtance (which 
they ought to diſpenſe with Caution and Diſcretion,) unleſs he 


would firſt conſent to wave the Civil Action whicly he had com- 
Ul! 5 menced for the very ſame Matter. 


Vr. Norton, nevertheleſs, ſtruggled extremely hard, to dint 
this Caſe (of being thus fixed to 6 Months for bringing Civil 

| Action,) from the Common Caſe, where the Proſecutor was not at all 
' refirained 5 in Time : And he remonſtrated (with great. G 
againſt laying down this as a GENERAL Rule; as it might be a 

great Prejudice to Parties injured by Juſtices of Peace, Who often- 


times might not be able completely to obtain any Remedy by Way 
| of Information, within the Months, : 
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He-wa anſhered- , That the preſent A pplication for an Infor- 


mation was not made near ſo early as it might have Which 
* was s the Profecutor” 5 00 Lacbes. | 
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' Mr. Norton acknowledged that F this was really the Caſe, it 
would materially weaken his Argument as to zbrs particular Caſe : 
And, in fine, He defired Time to adviſe Whether they ſhould in- 


from Wedneſday the 22d of November, to the Saturday following. 


And then the Proſecutor's Counſel agreed to diſcontinue. their 
Civil Action, and Kr upon the Criminal Rule: Which they 
accordingly did, till it grew fo late in the Day that the Court was 
obliged to adjourn it to the Monday following. "208" 


The Caſe then proceeded : But ended in an Adjournment to the 
pom Hilary Term, in order to get further Elucidation of Facts, 
by procuring the Affidavits of the Earl of Litchfield and Mr. Pierce, 


hitherto. RNs 
On Thurſday the firſt Day of this Term, this Matter came again 
before the Court; the Earl of Litchſield's and Mr. Pierce's Affida- 


fiſt upon their Civil Action, or not. Whereupon it was adjourned 


Who (though Both preſent) had not made any Affidavits at all 


© rvits being then obtained: And being then read, the Counſel con- 


fined themſelves to Obſervations upon them; All otber Circum- 
ſtances having been fully diſcuſſed before. Cur' apvis, 
The CovxT now delivered their Opinion, by the Mouth of 


the Chief Juſtice, In which Opinion, Lord Mansfit/d declared 
Himſelf and his Brothers Fyſfer and Wilmot to be unanimous : 
But He faid that His Brother Demon, not happening to be preſent 


at the Time of the Motion and Defence, had a Delicacy 


in form- 


in the Matter. 


(which conſiſted of no leſs than ſeven Particulars) and alſo of the 
Defence, and the ſeveral Affidavits in Support of both, with the 


his Behaviour had been S: Ferers or received any Injary or Inconve- 


. 


two or three of it's Parts, ſuch as could be fri#ly juſtified.) 
main and principal Charge which was the Groun 
of 'the Reſt, a 
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ing an Opinion from the mere Reading of the Afﬀidavits, without 
having heard the Obſervations which the Counſel on both Sides 
| had made upon them; and for chat Reaſon, declined interfering 


nience, in Conſequence of it: (For it was agreed that if was not, in 


plexion of Mr. Fielding's Behaviour, appeared to be falſe in Fat 


and 


His Lordſhip went through the ſeveral Parts of the Charge 


utmoſt Accuracy and Exactneſs; and examined them moſt minute- 
ly, in Order to diſcover whether Mr. Fielding had acted with a bad 
and oppreflive Intention, and whether the Perſons complaining of 


Upon the whole, They were unanimous in 7 That che 
and Foundation 
indeed the Key to the whole Nature and Com- 


Ie. T2. and 
ä * LIE A * 
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ab; zi miſrepreſented to the Court by Barnard the F ather and 
+-» Barnard the Son; and that the Juſtice of -Peace appeared to have 
acted in this Affair, without any bad or oppreſſive or injurious Inten- 
tion, though (in ſome Reſpects) zrregularly : And therefore, though 
the preſent Complaint appeared to be ſo ill grounded, that the Com- 
plainants deſerved to be puniſhed in Coffs for making it; Yet as the 
Juſtice had made the Commitment without previouſly taking the 

| Duke of Marlborcugh's Oath, and had alſo neglected to take his 
'- ___ - /Grace's Recogm2ance to proſecute, (both which Parts of his Con- 

duct were irregular,) He bad 1⁰ Right to receive Coſts. 
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The Rule therefore was be directed to bs taken wake} is 
1 | Ordered that the Rule made. © That Jebn Fielding Eſq; and George 
þ Box ſhould ſhew Cauſe why an Information ſhould not be ex- 
| * hibited againſt them for certain Miſdemeafbars,“ be diſcharged : 
But in regard to the Warrants of Commitgnent and Detainer of the 
ſaid William Barnard, made by the ſaid John Fielding Eſq; This 
Court doth Tc think fit to diſcharge the laid a with Co/ts to "0 
rer to the ſaid Mr. A | 
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boa, Widow and Adminiftratrix, wer]. Yallop I 
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Negle& of emoring a Judgment, and a Lofs of the Roll, ha- - 
Ving been ee ſhewn to the Court; 


— 


5 Rule was made, * That the Clerk of the Judgments ſhall 
„gn a new Roll, awherean | is entered the Judgment ſigned in this 
cc Cauſe, in Michaelmas Term 1729; And that the ſame be 
e numbered as Roll 256, and filed amongſt the Rolls of that 
*. Term; A Special Entry being firſt made, expreſſing the Day of 
| vcketting the ſame :” And it is further Ordered, © that this Judg- 
0 ment ſhall not be made Uſe of heit. the ddminiirater at the 
0 1 Defendant.” 
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10 3 Lord MANSPIEILD nile that it very much concerned 
F. the Chief Clerk, to take Care that Judgments be a&ually entered up 
ll upon the Roll in due Time, and docketted : For that, after he has 
N 2 received his Fees for making ſuch Entry, He would be liable to an 
||| Action upon the Caſe, to be brought by a Purchaſer who ſhould 
| have become liable to it, and had ſearched the Roll without finding 
it entered up, And He ſaid that the Attorney who had undertaken 
to do this, and neglected it, would be liable indeed to the Chief 
Clerk: But ſtill, the (hie Clerk would be liabie to che n 
who had ſuffered by this Neglect. _ 
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NN. B. The preſent Courſe is, for the Attorney for the Plaintiff 
to undertake to make this Entry upon the Roll: For doing 
which, the Chief Clerk (who. is intitled to 8 4. per Sheet) 


acts as one of the Clerks of the Chief Clerk: Which would 

' render the Chief Clert liable to the Party's Aion; though 
= the Attorney would be anſiurable over to him. (In Fact, the 
Entry Rolls.) 

(The Chief Clerk, perceiving the Inconvenience to which this 
Practice renders him liable, determines to put the Matter upon a 
ſafer Foot, for the future.) | N kE08-{0þ INE Hs 
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Sa 
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of One of the Common Council of the ſaid Town. 


morial has been an ancient Town and Borough &c, conſiſting of Aa 


the ſaid Town the Officers and Miniſters following, to wit, 41 
Sc. And the ſame King, by the ſaid Letters Patent, named the 
ſhould happen, for a REASONABLE Cauſe, to be removed, BY the 


Part of them for the Time being. Which ſame Letters Patent of 


ſaid Town, in due Manner, accepted and agreed to: And ever 


eil of the ſaid Town have of Right conſiſted, and have uſed and of 
Right ought to confiſt of 41 Perſons and no more. 


Then 


allows him 5 d. per Sheet. So that the Attorney in this Cafe, . 


Attornies are very apt to be negligent in bringing in theſe 


Els came on, in the Crown-Paper, -upon the Return to a 
 Mandanus to reſtore Joſeph Clegg into the Place and Office 


firſt and then modern Common Council of the ſaid Town, 10 con- 
tinue in the Office of Common Council of the ſaid Town /o long as 
they ſhould behave themſelves well; UunLEss ſome or any of them 


723 


J A ¾ w 7 Ü Z YU K 
Rex ver/. Mayor Bailtffs and Common Council of the 2% Jae, 


Return— That the Town of Liverpool is and from Time imme- = 


Mayor and twe Bailiffs and a Common Council, Fc. That they 
were incorporated by Letters Patent dated 4th July 2 Car. 1: Which 
Letters Patent they accepted and agreed to. Then they ſet forth 
other Letters Patent, of 26th September 7 W. 3. confirming their 
former Franchiſes, and further conſtituting granting and declaring 
that thence forward and for ever there might and ſhould be within 


honeſt and diſcreet Men of the Burgeſſes of the Town aforeſaid, 
who ſhould be and be called the Common Council of the faid Town 


Mayor Bailiffs and Common Council of the ſaid Town or the greater 
King William the zd the then Mayor Bailiffs and Burgeſſes of the 


ſince the Granting of the ſame Letters Patent, the Common Coun- 


1 


— r 


. _ ——ᷓ— — 


= moi 


, 


Then they admit Yoſeph Clegg's Election and Admiſſion into the 
ſaid Office of One of the ſaid Common Council, as by the Writ is 
ſuggeſted. 4 


But they alledge, that from 'Time whereof the Memory of Man 
is not to the contrary, the Mayor Bailiffs and Common Council of 
the ſaid Town for the Time being, or the greater part of them in 
Common Council aſſembled within the ſame Town, have of Right 
removed, and during all the Time aforeſaid have uſed and been ac 
cuſtomed and of Right ought to remove any One or more of the JH 
Common Council of the faid Town, from the Place and Office of 7 
NN One of the Common Council of the ſaid Town, for any RREASONA- A 
Wal BLE and LAWFUL Cauſe; And that the Perſon or Perſons ſo remo- 
0 ved therefrom, have accordingly been and continued abſolutel 
ji | and effectually diſcharged and removed from the ſaid Place and 
Wl. Office. . 3 
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| They further certify and return, That the Mayor Bailiffs and Bur- 
* geſſes of the ſaid Town are and Time immemorially have been ſei- 
| ; ed in their Demeſne as of Fee, in their Corporate Right and Ca- 
1 5 pacity, of divers Meſſuages Lands Rents and Hereditaments, and 
= lawfully intitled for themſelves and their Succeſſors to many large and 
lf vlaaluable Tolls Duties and Cuſtomary Payments; And alſo now are, 


2 
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; and for 50 Years and upwards now laſt paſt hove been lawfully Il 
poſſeſſed, in their Corporate Right as aforeſaid, of divers other tank == 


and Tenements for certain long Terms of Years yet to come and un- 
| expirèd; And that the ſeveral Eftates Hereditaments Duties Rents ” 
10 Revenues and Poſſeſſions of and belonging to the Mayor Bailiffs and 
60 HBurgeſſes of the ſaid Town, in their Corporate Right and Capaci- 
= ty as aforeſaid, now are and at the Time of the Removal of the faid 
| — Joſeph Clegg therein after mentioned were, and for a great Number 
= e of Years now laſt paſt have been of great yearly Value, to wit, of 
_ the yearly Value (together) of 2000. and upwards ; And that the 
[ Office of one of the Common Council of the ſaid Town now is and 
N during all the Time aforeſaid hath been an Office of great Truſt 
0 and Power, with reſpect to the Management, Receipt, Control, and 
I Application of the 1ſues Rents and Profits of the Eſtates Heredita- 
ments Duties Revenues Tenements and Poſſeſſions of and belonging 
to the Mayor Bailiffs and Burgeſſes of the ſame Town, and in the 
appointing of proper Officers to collect the ſame. ot 


Then the Return proceeds to alledge, that before the Removal 
of the ſaid Joſeph Clegg in the Return after mentioned, the ſaid 
Joſeph Clegg ſought his Trade of Living, by buying and ſelling; 

and became and was a BANKRUPT Within the Meaning and Intent 
of {ome or one of the Statutes made and in Force concerning Bank- 


* = = =: rupts; 
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rupts ; And that afterwards, and before the ſaid Removal of the 
{ime Yofeph Clegg in the Rettirh alter mentiohed, to wit 6h the 27th 
Day of July in the Year of our Lord 17 56, a certain ComMreston 
of Bankruptcy in due Manner 1s8UED againſt the ſaid Joſeph Cugg, 
under His Majeſty's Great Seal of Great Britain, bearing Date at 
Weſtminſter the'faid 27th Day of July in the Joth Feur of his Reign, 


(as therein mentioned 3) And*that af- 
terwards, and before the Removal of the faid Joſeph Clegg in the 
Return after ſpecified, that is to ſay, on the 5th Day of Aug in 
the Vear laſt mentioned, the ſaid R. M. R. E. and R. R. beings the 
greater Part of the Commiſſidnas in the Commiſſion named, did dul 


put the ſame Commiſſion in Execution, and by Virtue thereof in 
due Manner FounD and DECLARED ' tbe ſaid ſeph Clegg ro Fr A 


BANKRUPT within the true Intent and Meaing of ſomèe or One 


of the Statutes made and in Force concerning Bankrup ts; And that 
he the ſaid Joſeph Clegg afterwards, and before his Remover in the 
Return after mentioned, did (purſuant to public Notice for that 
Purpoſe given in the London Ghzete,) ſubmir himſelf to the afore- 
ſaid Commiſſion ſo iſſued againſt him as (aforeſaid; And that the 


Laid Joſeph Clegg at the Time of his Remiual in the Return after men- 


tioned: bad not nor hath yet 0BTATNED fromthe above . 


Commiſſioners in the ſaid Commiſſion named or flom the 


Fart of them, a CxRTIrIcATE of his having eonformed bine to 


the Directions of the Statutes or any of them made and if Force 


concerning Bankrupts : Whiereby the ſaid Joſeph Clegg then rEAUH. 


and-4was, and from thenceforth hitherto bath been" and ſtill is UNFIT 


for the ſaid Place and Office of One of the Common Council of the 
ſaid Town, ſo being an Office great Truſt and Power with re- 


ect do the Management Receipt Control and Application of the 


Iſſues Rents and Profits of the Eſtates Hereditaments Duties Reve- 


nues Tenements and Poſſeſſions of and wang pri to the Mayor: Bai- 

lik, and ee of the laid re as aforeſaid. 11 
ien 5 IN 55 
The. Return proctcde——Thar after warde Ga before the Remo- 

val of. the ſaid Joſeph Clegg in the Return aftermentioned, (that is 


{141 9 


to ſay) on-the 1% Day of February in the Year of our Lord 1558, the 


then Mayor and Bailiffs and the then greateſt Part of the then FA 


mon Council of the faid Town, that is to ſay, 26 of the ſame Com- 


mon, Council, to wit, V. G. &c,' being all of them then of the 


Common Council of the ſaid Town, whereof the then Mayor and 


Bailiffs were Three, at Liverpool in pu MANNER met and affem- 


bled in Common Council within the ſaid Town of Liver pool, in the 


Council-Chamber of the ſaid Town, and then and there duly held 
a Common Council of the ſaid Town, CONCERNING divers Matters 
and Buſineſſes relating to the ſaid Town and the good Regulation and 


Gqvernment thereof, And that the ſaid hb Clegg was then and 
WELLS IV. Vo L, vey U there 


(the Committioners in that Commiſſion na- 
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dhat is to ſay, by F. G. &c, © That the ſaid Jo/eph Clegg ſhoald be 


there PRESENT at that Aſſembly: And that in the 2 Afeembly 
ſo held and met in Common Council as aforeſaid, an InyoRMA- 
TION and CHARGE were in due Manner exhibited to that Aſſembly, 
againſt the ſaid Joſeph Clegg, © of his aforeſaid Bax KRUP⁵T V, and 
« of the Iſſuing of the ſaid Commiss10n of Bankrupt againſt him, 
« and of his No having then obtained his CERTIFICATE as afore- 
* ſaid;”” as a REASONABLE and LAWFUL Cauſe for the Removal 
of the ſaid Joſeph Clegg from his aforeſaid Office of One of the Com- 
mon Council of the ſaid Town, ſo being an Office of great Truſt 
and Power as aforeſaid. And that the faid Joſeph Clegg had, TEN 
AND THERE, perſonal Notice of the ſaid Information and Charge 


againſt him; and HEARD fhe ſame made againſt him; and was then 


and there aſked by that Aſſemby ſo met in Common Council as afore- 
ſaid, © Whether he the ſame Joſeph Clegg was the Perſon againſt 


« whom the ſaid Commiſſion of Bankrupt had fo iſſued as aforeſaid; 


And © Whether he the ſaid Joſeph Clegg was then a Bankrupt, and 
had obtained his Certificate in that Behalf, or not :” And there- 


upon, the ſaid Jo, ep Clegg then and there conressED and ac- 
KNOWLEDGED to the /me Aſſembly ſo met in Common Council as 


aforeſaid, * That he the ſaid Joſeph Clegg was the Perſon againſt 
" whom the ſaid Commiſſion © Bankrupt had ſo iſſued as afore- 


* faid; And that he was then a Ora,” and had not then obrained 
e Certificate | in that Behalf,” .“. 


Then the Return lays, That the faid Foe * 55 Clgg having ry con- 
 feſſed the Truth of the abovementioned Charge againſt him, as afore- 
ſaid, He the ſaid Joſeph Clegg was then and there further aſked 


by the ſaid Aſſembly of the Mayor Bailiffs and the greater Part of 


the Common Council of the ſaid Town, What be the ſaid Joſeph 


Clegg bad to ſay in bis Defence, Why he ſhould not be removed from 


the ſaid Office of One of the Common Council of the ſaid Town 
for the Caule aforeſaid ;” And the ſaid foſepb Clegg did vor 
then, or at any other Time before his Removal in the Return after | 
mentioned, defire any FURTHER Time to be allowed him, to make 
his Defence to the Information and the Charge aforeſaid: And the 


ſaid Joſeph Clegg did not, either then or at any Time before his Re- 
moval in the Return after mentioned, alledge or offer to that Aſſem- 
bly any CAUsE WHATSOEVER why he ſhould not be diſcharged 


2 removed from his ſaid Place or Office of One of the Common 


Council of the ſaid Town as aforeſaid. And being rendered and 


become, by his aforeſaid Bankruptcy and by bis not having obtained 


his Certificate in that Behalf, unF1T for the ſaid Place or Office of 


one of the Common Council of the ſaid Town, being an Office of 
great Truſt and Power as aforeſaid, It was then and there moved in 
the ſaid Aſſembly, in the Preſence and Hearing of the ſaid Joſeph 


Clegg, by One of the Common Council fo aſſembled as aforeſaid, 


3 m4 removed 


— 


. Hilary Term: 7 Geo. 2 


727 


<c removed from his ſaid Place or Office of one of the Common 
« Council of the ſame Town, for the Cauſe aforeſaid:“ Where- 
of the ſaid Joſeph Clegg had then, and before his Removal from 
Office in the Return aftermentioned, due Notice. And the faid 
Joſepb Clegg did not, then or at any Time before his ſaid Removal 
therefrom in the Return after ſpecified, alledge or offer to the ſame 
Aſſembly any Cauſe whatſoever why he ſhould not be removed and 
_ diſcharged from his ſaid Place or Office. Wherefore the ſaid Aſ- 
ſembly so met in Common Council as aforeſaid, and conſiſting of 
the ſaid then and now Mayor and Bailiffs and the greater Part of "the 
then Common Council of the ſaid Town as aforeſaid, having heard 
and duly weighed and conſidered the Information and Charge afore- 
ſaid, and what was alledged and admitted by the ſaid Joſeph Clegg. 
did then and there duly diſcharge and remove the ſaid Joſeph Clegg 
from the ſaid Place and Office of one of the Common Council of 


the ſaid Town, rox THE CAUSE AFORESAID: And by reaſon 


| thereof, he hath ever ſince remained and ſtill is and continues re- 
moved and diſcharged therefrom, And therefore they cannot re- 


ſtore Him or cauſe him to be reſtored, as by the ſaid Writ they are 


commanded. 


Mr. Minn on Behalf of Cher, the Proſecutor of the Aden, 


Objected to this Return: To which, he took two Exceptions; or 
in Effect. three, as the former was divided into two tint Parts. 


iſt. The Aſſembly who amoved him was not legally convensD, 
for want of NoTicx, either to the Ref? of the Common Council, or 


to Mr. Clegg himſelf : who ought to have had Notice of it, both as 


One of the d Members N chat eh and allo as the Mem- 


ber to be amoved. 
E Objection. The Cavss of Amotion is inſufficient, 


Firſt—Notice ought to have been given to all the dab ; And 


conſequently Mr. Clegg ought to have had Notice, as He was One 
of the conſtituent Members of this Corporate Body. For Evrexy in- 


dividual Member of the Body ought to be ſpecially ſummoned, pre- 
vious to the Amotion of any Member; A General Summons being 


always inſufficient, wherever any extraordinary Buſineſs is to be 
done.—Whereas this Return does not ew any Summons at all, to 


any of the conſtituent Members : And it is incumbent upon them to 
bew their own Juriſdiction ; as it is a ſummary One, founded upon 
Charter, and not upon the Common Law. | 


The Words © in due Manner met and aſſembled &c,” are only 
a Conclufion of Law : But the Court can not intend any Fatts not 
. For Returns muſt be taken 1 Nothing is to be 
intended 
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0 Intended | in a Return to a Mandanus,” is s the Decldration of Ld. 
Ch. J. Holt, in 1 Shower 282, Rex v. Evans: Where the Court 
would not make even a very obvious Intendment. And fo it is, 
in all ſummary Juriſdictions : As upon the Game-Laws, and ſuch 
like Caſes. So, upon Indictments alſo: As in 5 Mod. 96. Rex v. 
Harpen; which was an Indictment for not taking upon him the 
Office of Conſtable, being qualified, and having been debito modo 
elected thereto; 
to have ſet out Particularly bow he was choſen, and that he had 
Notice; Or elſe, the Indid ment ought to be quaſhed. 


The next Objection is,“ That Mr. Clegg Himſelf, as 10 Mem- 


« ber to be amoved, was not ſummoned to anſwer to the particular 
«© Charge, por which He was to be amoved.” 
City of Exeter v. Glide, is expreſs, © That he muſt and ought to 


" Love a particular Summons for a particular Charge : And it is 
© nt ſuffient to ſummon him generally; and then to alledge parti- 
e cular Crimes againſt him, which he may not be prepared to an 


„ ſwer.” And zf a previous particular Summons to Mr. Clegg, © To 


* anſwer the particular Charge, was neceſſary; his Appearance 


in the ordinary Courſe of his Duty will NOT cure this Detect. 


And the very Nature of this Charge (of Bankruptcy) more 
eſpecially requires a particular Summons © to anſwer to it,” 
it depends upon a great Number of complicated Facts. 


Here, he is 
not charged with any particular AcT of Bankruptcy ; | Nor is it 


alledged, that. the Commiſſion even Sub FOE "= ay for him to 


have obtained a Certificate under it. 


Second Point—The Causs of Amotion | is s inſufficient. 


It imports Nothing of Infamy or er, for which he was in- 
dictable; Nor any the leaſt Neglect of or Offence againſt the Duty 
of bis © Office as a Corporator. Every Trader is liable to Bankruptcy ; 


which may happen to him by Accident and Misfortune, and without 


any Fauit of his own. Becoming Bankrupt is a Migfortune; noi 


a Crime: It does not even neceſſarily import Inſolvency; Nor if 
it did, would that n him from n a Corporator. 


There i is ks one Caſe to be met with, of an Amotion for Bank: 


ruptcy : Which was in M. 8 G. 2. B. R. Rex v. Mayor and Al- 


dermen of King's Lynn, on a Mandamus to reſtore one Stephen Allen 
to the Office of Common Council Man; and was in the Time of 


LAd. Harduicke: But Indeed, this particular Point did not come 


to be determined; becauſe the Return was held clearly inſufficient 


on another Foot, vis. for want of Summons, or even an Attempt to 
ſummon. 


Here 


And the Objection was that the Indictment ought 


4 Mod. 337. The 


' becauſe. 
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Here, It appears that Mr. Clegg was neither an Object of their 
Furiſtiftion ; Nor was the Fa of brs Amotion fuftciet 


Therefore this Return being inſufficient, He prayed a Peremp- 
tory Mandamus to reſtore him to the Office. 


Mr. Clayton contra—Three Objections are made to this Return : : 
VIZ. 


1ſt. T bat it is not ſaid hat ALL the Members of this ſelect Cor- 
porate Body were Jummones'; 


11 d. That Clegg bimſelf had not previous particular Notice of the 
£ | Charge, which was to be made upon him ; - 


=_ 34d. That the Cinſe of Amotion i is nſullicient. 


Anſwer. 1ſt The Corporate Body who had the Right to amove, 
_ i: alledged to be © in pus Manner met and aſſembled.” Now this 
= Aſſembly poſſibly might be upon a Charter Day : And then No 
2 Special Summons was neceſſary. a: 


Orifi in Fact it was not duly holden, ay might have traverſed 
it: As was done in the Caſe of Green v. Mayor of Durham, H. 1757. 
30 G. 2. (V. ante, Pa. 127.) There was a Caſe ſimilar to the 
preſent, P. 8 G. 2 B. R. Kynaſton v. Mayor and Aldermen of Shrewſ- 
bury * Where the Facts were traverſed and tried. So here, :zf * 7. e e 
they were not duly ſummoned, or the Aſſembly nt duly holden, 0515 


they might have traverſed theſe Allegations of the Facts, and taken 
Iflue, 


The General Summons is | ſufficient, I cannot find any Return 

which avers © That ALL the conſtituent Members were ſummoned, 

or had Notice. of the Aſſembly.” And it is unneceſſary to aver it; 

becauſe ſince the Mandamus + Act, they may traverſe it, and before + 9 Am. e. 
the Act they might have had an Action for a falſe Return. 


To 2d Objeftion—(of Want of Notice to Cheg Himſelf ) The ; 
Anſwer is, That his Appearance CURED the Defect, if there was 
One. 2 Salt. 428. Rex v. Mayor and Burgeſſes of Wilton, on a 
Mandamus to reſtore Elias Chalk to the Place of Burgeſs, is in Point, 
* That where the Perſon amoved has been beard, the Want of 
< Summons is 20 ObjeRion.” So it is, in Convictions upon the 


Game Laws. And here, Mr. Clegg was beard, and admitted all the 
Facts; and deſired 79 further Time. 


3 IV. Vor. II. | X As 
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As to the 3d Objection — Here 18 a reaſonable Cauſe of Amotion. 
This is 9 an Amotion from his FREEDOM of the Corporation; 
but only from being One of the Common Covuncir ; In which 


Character, he had the Management of very great Revenues of the 
Corporation, Viz. 2000 J. per Annum. 


In Rex v. Mayor of King's Lynn, M. 8 G. 2. this Point about the 


e 5 Bankruptcy being a ſufficient Cauſe of Amotion, or not, was NoT * 
i ed to, 


1115 Coun. entred into: It went off upon the want of Stephen Allen's being 


{1; but no ſummoned, or even of any Endeavour to ſummon him. 
further diſ- 


8 ek It is objetted,. m That the particular As of Bankruptcy are not 


. put it upon ſtated. oy 
the Counſel 


ee Auſwer-sThis Defect alſo (if it be any) is cured by his Appea- 


2 the I rance and Confeſſion That he WAS a — and had not ob- 
motion © * 
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Alles, to an- tained his Certificate, che EY 
ſwer, in the | . 
= Ss Mr. Winn, in Reply — 
Summons. TRE 
7 Fl We are not obliged to take Iſſue upon the being © duly afſem- 


© bled.” They ought to he their own Juriſdiction: And there- 

fore as the Aſſembly does not appear to have been holden upon a 
_Charter-Day, they ought to have ſhewn either a Special, or at leaft 
a General Summons to the Ore conflituent Members of it. 


2dly. Mr. Clegg could not be prepared to defend himſelf lk 
this complicated Charge, without previous Notice; although he 


Os happened to be caſually preſent, 1 in the 3 of his General Duty B 
to the Corporation. by Ss = 


zdly. It does not appear that Mr. Clegg was not  intitkd to „ bis 
Certificate, though he had not had Time to obtain it. 


And as to any ee Truſt or Power as to the Revenue of the 
Corporation — He was not, as Common Council Man, PERSONALLY 


to receive and diſburſe the Eſtate of the Corporation, or to finger 
1 of their Caſh. N 


The Commiſſion does not at all affect him in his Corporate Ca 
pacity. 


Lord MANSFIELD ſaid He had no Doubt at preſent : Though He E 
would not preclude a further Argument if the Parties ſhould not 3 
agree to his Reaſons. = 


2 It 


8 
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It is NT true, He ſaid, that where an Amotion is returned, 
the Return muſt ſet out all the neceſſary Facts, preciſely ; to ew | 
that the Perſori is removed in a legal and proper Manner, and for 
a legal Cauſe. It is not ſufficient to ſet out Concluſions only: They 
muſt ſet the Facts themſelves out, preciſely; that the Court may be 
able to judge of the Matter. And ſo it is alſo, as to the Cauſe of 


Amotion : This mult be ſet out in the ſame Manner ; that the Court 
may Judge or. 


Here, Three ObjeRtions have been made. 


1ſt. That ſuppoſing this ſelect Body of the Corporation to have 
Authority to remove, (and to which no Exception is taken,) and 
abſtractedly from the particular Cauſe of the preſent Amotion, yet 
it does not appear that the Conſtituent Members of the Body who 
made the Amotion were ſummoned at all, to this Meeting: Whereas, 
it not appearing to be a Meeting directed by the Charter, there 
ought to have been a Special, or at leaſt a General NoTice given to 
each individual A of it,“ That there was to be ſuch a Mect- 


95 ing. 


e 


2dly. That it is alſo abſolutely necelfuy. that Mr. Clegg, the 
Perſon intended to be amoved, ſhould have had à particular Summons, 
To anſwer to the particular Charge.” To which it is anſwered, 
© That this is cured, by his * Appearance and * Confeſſion and V/. 5. 
* not defiring further Time. I will ſay Nothing at all about zi 
Matter the 1ſt and 3d Objections being clear, full, and fatal, 


— 
1 


Idly. That the Cauſe of Amotion i is inſufficient 


n 
e 
ly l 

N 


Now as to the firſt, It is certain that no 8 of any of the 
Members is alledged in the Return: Whereas, if a ſele& Number ; 
of a Corporation have Power to remove, and do amove at a Mect- 
ing holden upon a Day not directed by Charter Fc, ALL that are 


within Summons, muſt be ſummoned. And fo was Mr. Wen, 8 
Caſe determined in Tr, 8, 9 G. 2. in this Court. 


FE. 


And it is not ſufficient to doe. « That they were duly, or in 


due Manner, met and aſſembled:“ It ought to be expreſly al- 
ledged, that they were ALL ſummoned,” 


The Traverſe, therefore, which it 1s ſaid might have been here 
taken, would not go to the Fact itſelſ, but only to the legal Conſe- 


| quence: And therefore they could not be obliged to traverſe, in the 
preſent Caſe, 


= There- 
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Therefore this is a flat Objection. 
As to the ad I will ſay Nothing. 


But as to the 3d Objection—T! bis Point has never yet been deter- 
mined, 


The Caſe of King's Lynn turned upon the Want of Summons. 

No Cauſe is reaſonable, unleſs it be juſt and legal: A juſt, a 
legal, a ſufficient, a reaſonable C Cauſe, All mean the ſame. ng. ; 
The only Difference is in the different Epithets. 


1 The 523 Cauſe of Armotion of a Corporator, are ( iN.) Offences 


538.8.P. (ra- againſt the Duty of his Office, as a Corporator ; (2dly.) Crimes in | 


ther mor a their c Nature heinous and atrocious, and againſt the Offender's 


Richardion, general Duty, as a Subject; yet not particularly relating to his Cor- 


7". 1758;..  porate Office or Duty; and ( 3dlv.) 1 5 75 as are of a mixt Nature. 


31 C. 2. B. R. 


Let Us therefore consider the preſent Cauſe alledged for the 
Amotion, in theſe three Views. 


ift. bs: mere e being a Bankrupt i is 10 Objection to his continuing 
a Corporator : It is no Offence againſt the Duty of bis Office. 


may become Bankrupt, :thout 111 0WN Fault? And there is no 


Cenſus requiſite as a Qualification to be a Corporator. Indeed ſome 
one or more of the Conſequences of Bankruptcy may eventually become 


a Cauſe of Amotion : But the Bankruptcy itſelf is not ſo. A Man 


may be able to pay above 20 Shillings in the Pound, notwithſtan- 


ding his being in Strictneſs a Bankrupt : Or he may very ſoon obtain 


a Certificate, after the Commiſſion has iſtued. 


2dly. It is 2 Offence againſt the Law of the Land. Bankrupts 

s ante, pa. are not now conſidered as Criminals} whatever the * Old Acts may 
12 25 intimate of this kind. A Man may certainly be a Bankrupt, with- 
out being guilty of any Cie whatſoever ; and may really be worth 


0 a large Surplus on a Balance : Sir Stephen Evans, and the Hood 


ward and many Others have been Inſtances of this. 


And this Dit. franchiſing for becoming Bankrupt might be made 


a very bad Uſe of, by Juntoes in Corporations, or under particular 


Circumſtances, and with particular Views. A Run upon a Man 
of great Fortune and Credit may be artfully managed, ſo as to re- 
duce him to Bankruptcy. And there is no Difference between 
a Common-Council-Man's becoming a Bankrupt, and an ordinary 
Freeman's becoming fo. 
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* to the Truſt and Power over the Revenues of the Corporation 
This Man is only One Member of the Number of One and forty, 
who have amongſt them, a Power of voting Corporate Acts: But 2 

he has nothing to do with the Receipt, or Truſt, or Management, 

or Fingering of the Money ; nor can have any thing to do with 
it, unleſs the Reſt ſhould, by a Corporate Act of their oon, truſt 
him with it. 
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| Therefore the having become a Bankrupt, and not having obtai- 
ned his Certificate under the Commiſſion awarded againſt him, is 
9 n ot, of itſelf, alone, ſufficient to diſqualify him from being a Mem- 
4 ber of the Common Council of this Town; whatever might have 
= been the Caſe, if certain eventual Conſequences h had happened to 
follow therefrom. 


Therefore the iſt and zd Objections : are fatal : Which renders it 
unneceſſary to enter at all into the Wiſcullion of the ad Objection, 
and of the Anſwer that has been given to it, 
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T his Return. 18 155 no „ Means a ſufficient Return. Bankruptcy — 
alone is no ſufficient Cauſe of Removal. There muſt have been, in 
Fact, many Inſtances of ſuch Bankruptcies of Corporators. 1 ſup- . 


poſe the Queſtion was never determined, becauſe the Fact of it was 


| * In the Caſe 
X. | | | 
never made a Queſtion. £3 of King's 
Lym, there 
hy the Caſe of Lynn, they had never even De to fan were other 


Cauſes of 
mon him: And not a Word was ſaid about the en, by the — AM. 
Court, on determining the Caſe, 5 p- be, beſides 

his being a 


Bankrupt ; 


As to the 1ſt Objection 1 in the preſent Caſe—They ſhould have nee Non- 
ſhewn, in their Return, which were their general Days of Mect- 1 4 
ing, fixed by the Charter. But here it is an Amotion by a Meeting Den — 
of a ſelec} Number; Who ought Every one f them to have Notice, Dory: 

when they are to proceed on particular Buſineſs : W hereas it is 

not here pretended, by any direct Allegation, that they had any 

Notice at all. It is ſaid indeed, That they were in due Manner 

met and aſſembled. But a Return ought to be certain; and it 


ought as much. to be ſo, /ince the Act of Parliament, as before. 


They were not obliged to traverſe this Allegation of the Meeting 
being * duly aſſembled:“ And indeed it would have been a Tra- 
verſe of Conſequences, not of Fats. 


1 Al the Members of the ſelect Body ought to Ws had n 
otice. 


Pak T IV. Vo I. II. — 1 


734 Hilary Term 32 Geo. . 
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: V. poft. DE. As to the 2d Obje@tion—T think the * Party Himſelf ought to 
8 if 1n/, ſhave had previous Notice. But, however, there are many other 
caſter. Objections to the Return: And therefore 1 will not meddle with 


that, 


— 


zaly. The Cauſe of this Amotion is certainly inſufficient. For 
ſurely a Man may become a Bankrupt, without being guilty of any 
Offence at all; either againſt his private Office and Duty of a Com- 
mon Council. Man, or againſt the Law of the Land. I have no 
Notion that being a Bankrupt will difqualify a Man from being a 
Common Council-Man or a Corporator. And the not obtaining 
his Certificate is an immaterial Circumſtance : It was not in his 
Power; or he might not have had Time to do it. 


And he had not the Alan of the Revenues of the Corpota- 
tion, ſo as to have any Concern in the collecting them. It does 
not appear that he had any thing to do with fingering the Cafh of 


the Corporation; or that their pecuniary Intereſts could at all ve | 
by his having become a TEA Ad 


= Fo Upon the Whole therefore, it an very clear that this i is a bad 
Return, and ought to be quaſhed ; and that a Ty Manda- 


mus ought to iſſue. / 


Mr. Joſt. FosvzR declared Himſelf of the fame Opinion. They fs, 
ought, He ſaid, either to have ſet out an Aſſembly upon a Char- 
| ter-Day, ora general Summons to the component Members of this 
| - | fel Body who amoved. He added, I cannot go ſo far as to ſay 
that a Special Summons was neceſſary, ſetting forth the particular 


Buſineſs upon which they were to treat : But I think a General Sum- 
Mons, to every Member, was necellary. 


As to the 2d ObjeRion—1 ſhall not fay much upon it. But a 
Man ought not to be diſpoſſeſſed of his Freehold, without having a 
| proper Opportunity of making a Defence to the Charge upon which 
| 5 He is removed from it. He od not be prepared, in the preſent 
Cafe, to defend himſelf againſt his particular Charge: He ought 
to have been appriſed what it was to be. There might be an Op- 
portunity taken, when there was a thin Meeting, and when all his 
Friends were abſent, who would perhaps have been preſent, if he 
had any Notice of this or even of any Charge againſt him. 


As to the 24 Odiection— The Cauſe of Amotion'is aw ſufficient. 
Bankruptcy alone 18 not ſo, And the not having obtained his Cer- 
tificate is not at all material: He might not have had Time or Op- 
portunity to _ it; or it might have been oppoſed, on purpoſe. 


W 6 
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Bankruptcy does not * import Inſokvency. But Inſalvency 
itſelf is no Cauſe of Amotion, where the Corporator is not 22 
with the Receipt of the Corporation s Money. And here he is not 
intruſted with a Penny of their Money: It is not alledged that he 
had any thing to do with their Caſh. 


Therefore, upon the whole, This Return is bad, and ought to 
be OS and a Peremptory Mandamus ought to go. 


Mr. Juſt. Wir Mor was of the lame Opinion. 


He confined himſelf; (as Lord Mans field had done) to the firſt 
and third dee only. | 


Iſt. If the Aſembly ; is nat bolden upon a Charter-Day « or a 
general Day of Meeting, there muſt be a previous Summons to every 
Member; either General, or Special: I rather thiak, it ought to 

be Special; that every Member may came prepared, and have an 
Opportunity to give his Reaſons to his Brethren ; which may per- 
haps alter their Opinion. But clearly there ought to be à previous 


Summons, either general, or 1 ; and this, to every individual 
| Member. 


The Alleg ation of their being © pULY met and offembled, „ 
Comphcation — Fact and Law ; and therefore not properly traverſable : 
The particular Fats ought to be alledged upon the Record, The 
Act of 9 Am. c. 20. makes no Difference at all: It is juſt the 
: ans Aves as it was before this Act. 


As to the 2d ObjeQion—Bankruptcy aloe is no ſufficient Cauſe 
of Amotion. He had nothing to do with the Money of the Cor- 
_ poration. Indeed u Inſolvency at all appears: Nor, if it did, is it 
an Offence, Bankruptcy alone is no Offence either againſt the Duty 


of his Office as a Corporator, nor any Offence or Crime rendering 
him infamous at Common Law. 


Therefore this Return. is inſufficient, and N to be quaſhed; 
And there ought to be a peremptory Mandamus. 


Per Cur. unanimouſly, 
Let there be a PEREMPTORY MAxpaMys. 


Rorx to quaſh the Return; and that a 
Peremptory Mandamus do iſſue, 


Bailey 
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Thurſday lt 
February 


7595 


* ver /. Dillon. 


R. Williams ſhewed Cauſe why the Defendant ſhould not be 
diſcharged upon COMMON Bail. 


M : 


The Cafe was this—The Defendant; being indebted to the Plain- 
tiff, became a Bankrupt, The Commiſſion iſſued on the 7th of 
May 1754. The Bankrupt obtained his Certificate : Which was 
ſigned on the 3oth of Auguſt 1754, and allowed in the September 
following, In September or November 1755, the now Plaintiff, 
who was One of this Bankrupt's Creditors as aforeſaid, and did not 
appear to have come in under the Commiſſion, produced to the 


| Defendant an Account between them (prior to the Commiſſion ; 


upon which Account, there was a Ballance due to the Plaintiff from 7 


the Defendant, of 74 1. and upwards, remaining due at the 'TiME 


of the Bankruptcy. The Defendant defired Time to examine it: 


And then eos that this Ballance was due to the Plain- 


tiff, and PROMISED * zo pay it to the Plaintiff, WHEN He ould be 


e 


So that the GENERAL Queſtion ariſing upon this Caſe, will here- 


Aer be“ Whether a Perg indebted to Another, and afterwards 


becoming Bankrupt, and then being regularly diſcharged, by ha- 


_« ving duly conformed himſelf to the Bankrupt-Acts, and having 
obtained his Certificate; but afterwards making a new Acknow- 
E ledgment of the fame Debt being due, and alſo a new PROMISE fo 


1 Tay it, ſhall or ſhall not be LIABLE 70 the Payment of it: But 


The par les Queſtion now beet the Court was Aug 12 Whe- 
« ther he ought to be diſcharged upon Common Bail, or holden to 
e SPECIAL Bail.” For this alone was the Motion which Mr. Nor- 
ton had made, and 1 ap which Mr. Williams now ſhewed Cauſe, 


Mr. I, lliams argued, on Behalf of the Plaintiff, That this is a 
new Debt, founded upon a Promiſe made on a good and ſufficient 
Conſideration, vg. ON a CONSCIENTIOUS Oblrgation. 


He compared it to Caſes of new Promiſes made after the Expira- 


tion of the Six Years ; which ſhall revzve Debts barred by the Sta- 


tute of Limitations : As that of Dean v. Crane, in 6 Mod. 309; and 


Andrews v. Brown et Ux', in Precedents in Chancery 385. And ſo, 


the Bankrupt Acts muſt be taken favourably for Creditors. 


A much ſtronger Inſtance, is the Caſe of an Infant, who after 
full Age, ratifies a Contract for Goods, not being Necefſaries by 
his 
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his Promiſe to pay for hom. For which, A cited Soutberton v. 
Whitlock, in 1 Strange 690: Where Ld. Raymond, at Guildhall, 
held © that the Infant was bound, in ſuch a Caſe,” Yet the Infant 
was full as much diſcharged of the Contract, in that Caſe, as this 
Bankrupt was, in the preſent Caſe, 


But * this Act which gives the Diſcharge by Certificate, was made 
for the Benefit of the Bankrupt ; and therefore he may wave this 
Benefit: Which here he has done. Conſequently, it is not at all 
within the Act of Parliament. N 


was uo good Confideration to found the Promiſe. The Defendant had 


Inſolvent Debtors Act: Afterwards, he promiſed to pay the Debt, 
at 2 Guineas per Month ; Part whereof, he paid ; and was arreſted 
for the Remainder. There, he was diſcharged indeed on Com- 


mon Bail: And it was holden to be no new Conſideration, but the 
old Debt. And ſo it was. 


Mr. Norton was ſtopt by the Court, from proceeding to argue, 


on Behalf of the Defendant, in anſwer to what Mr. Williams had 
_ For 


The CourT held it „ to enter into the genre, 


Caſe, upon this preſent Motion: Since it would be very improper 
to determine ſuch a Point in this Method, upon a Queſtion about 


Con. But 


| preſent Motion, they were unanimous “ that he dune to be diſ- 
charged upon Common Bail.“ For 


Lord Maxsrix Up obſcreed that the preſent Queſtion i is no more 
than“ Whether this Promiſe made by the Defendant under the 
Circumſtances ſtated, and founded only upon a conſcientious Obli- 

gation ſhall intitle the Plaintiff to keep him in Priſon,” This 


3 be taking eee of his Conſetentioujneſs, to vie it again 
Conſcience, 


Mr. Juſt. FosTeR added, that the Caſe in 2 Strange 1233 deter- 
mines, directly in Point, the Queſtion | as to Bail. And 


paxr IV. Vol. II. 2 Vl. 


and principal Queſtion, or to enter at all into the Merits of the 


* F. ante i). 


As to the Caſe of Turner v. Schomberg, in 2 Strange 1 233. there 


there given his Note for 36 J. and was afterwards diſcharged on the 


Special or Common Bail. Therefore they faid they would not med- 
dle with the Merits, nor give any anon at all upon the general 


As to the particular Queſtion, which was the Subject of the 


ad i. M..4 n IT” 6— ́⁵ou¹Dn— 


Hilary Term 32 Geo. * 


1 


this. 


Per Cur. unanimouſly, 
Rur made abſolute, to diſcharge the 
Defendant upon COMMON Bail. 


dne od Rex Ve? 77 Mayor Aldermen and Burgeſſes of Doncaſter, 


r 7 
759. 


Mandamus to reſtore T heoſebius James Buckley Wilsford to the 
Office of One of the Capital Burgeſſes of the e of 
| Dincafer 


The Mayor Aldermen and Burgeſſes return that they were a 


Burrough by Preſcription, and were incorporated by Charter on the 


2d of May 16 C. 2, with Power to make By-Laws &c, and to in- 


force them by Fines Cc: Which Charter fixed the Thurſday next 
after Bartholomew-Day, yearly, for the Mayor Aldermen and Ca- 
pital Burgeſſes to meet together, for the Election of a Mayor; who 
ſhould take his Oath of Office on the Thurſday next before Mi- 
 Chaelmas ; and made Proviſion for a new Election, in Caſe of Death 


or Amotion, and alſo for filling up the vacant Places of deceaſed or 


amoved Aldermen and Burgeſſes. Then it alledges the Acceptance 


of theſe Letters Patent. Then it ſhews that the ſaid Theoſebius James 


Buckley Wilsford, on the och of September 1737 was elected choſen 
ſworn and admitted a Capital Burgeſs. Then it alledges, that after 
the making and Acceptance of the Letters Patent, and before the 
iſſuing of this Writ of Mandamus, by Indenture made the 21ſt of 


caſler of the one Part, and One Thomas Smith of the other Part, for 
the Conſiderations therein mentioned, the ſaid Mayor Aldermen and 
Burgeſſes did DEMISE AND TO FARM LET tro the ſaid THOMAS 
Sir divers Lands and Tenements of the ſaid Mayor Aldermen 


and Burgeſſes, ſituate and being, or therein mentioned to be ſituate 


and being, at Balby in the ſaid County of York ; To hold to the ſaid 
Thomas Smith his Executors Adminiſtrators and Aſſigns, from the 


29th Day of September then laſt paſt before the Date thereof, for and 


during the full Term of ten Years from thenceforth next enſuing, 
at and under the Yearly Rent of 26“. 10s. payable half-yearly at 


Lady- day and Michaelmas by even and equal Portions. 


Then they return That the ſaid Mayor Aldermen and Burgeſles, 
for a great Number of Years laſt paſt, have had and kept, and now 
have and keep a PusLic Book for the uſe ef the ſaid Mayor Al- 
dermen and Purgeſſes, As a Corporation or Baay Politic : — which 

4 Book, 


Mr. Juſt. WII Mor thought that Caſe to be even fironger than 


Jul 7 1745, between the Mayor Aldermen and Burgeſſes of Don- 
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Book, the Orders and Reſolutions of the Mayor Aldermen d Bur- 
geſſes of the ſaid Burrough, for the Time being, As a Bady Politic, 
relating to the ſard Burrough, and the Orders and Reſolutions of the 
Common Council of the ſaid Burrough for the Time being, and alſo 
the Accounts of the Eſtates of the ſaid Mayor Aldermen and Burgeſ- 
ſes as a Body Politic, from Time to Time have been er:7ten and 
entered for the Uſe of the ſaid Body Corporate; and to which public 
Book, Each Capital Burgeſs of the ſaid Burrough, as a Member of 
the Common Council of the ſaid Burrough, has, from Time to 


Time, at all reaſonable Times, bad Acceſs. 


They' further certify and return That after the Making and Ac- 
ceptance of the ſaid. Letters Patent, and before the Iſſuing of the 
Mandamus, to wit, on the 5th of March 1747, at a Common Coun- 
cil of and for the ſaid Burrough duly aſſembled and held in the ſaid 
Burrough, it was Reſolved and Ordered by the ſaid Common Council 


then and there ſo aſſembled, among/t other Things, © That at the 
© Expiration of the then preſent Leaſe made by the ſaid Corpora- 


tion to the ſaid Thomas Smith, the Lands thereby demiſed ſhould 
< be let to ſome Other Perſon:“ And which Refolution and Order 
was afterwards, to wit, on the 6th Day of March in the ſaid Year 


1747, duly written and entered in the ſaid public Book of the ſaid | 
May or Aldermen and Burgeſſes of the ſaid Burrough. 


And they farther certify and return That after the making and : 


Acceptance of the ſaid Letters Patent, and before the Iſſuing of 


the Writ, to wit, on the 1oth Day of February 1756, at the ſaid 
Burrough of Doncaſter, He the ſaid Theoſebius James Buckley Wilf- 


ford, then and there being One of the Capital Burgeſſes of the ſaid 


Burrough, and alſo a Member of the Common Council of the ſame 


Burrough, and then and there well knowing that the laſt men- 
tioned Reſolution and Order was then written and entered in 


the ſaid Public Book. He the ſaid Theoſebius James Buckley Wilſ- 


ford did unlawfully knowingly and wrilfully, and CONTRARY to the 


Duty of his ſaid Office of one of the Capital Burgeſſes of the faid 


Burrough, and w/thouT tbe ConNSENT of the then Mayor Aldermen 
and Burgeſſes of the ſaid Burrough, and alſo withouT the CoxsEN r 


of the then Common Council of the {aid Burrough, DbEFHACH AND 


OBLITEKATr the ENTRY of the laſt mentioned Reſolution and 
Order ſo written made and entered in the ſaid Public Book as afore- 


ſaid ; Tothe GREAT Damage of the Mayor Aldermen and Burgeſſes 
of the ſaid Burrough. 


They further return that afterwards, at an Aſemby of the Mayor 
Aldermen and Burgeſſes of the ſaid Burrough, held in and for the 


| ſaid Burrough of Doncaſter in the Guildhall of the ſame Burrough, 


on the 7th _— of March | in the Year of our Lord I 7 57, They 
being 


ä 


LIT. — 2 ha 

Ins >, 
r * * 
— —ä— ee a 


> I Rt — — 
—— — 


rr een 
42 + bY — —— ˙* 2 ñ — 


. —— . ²— 
— — — 


8 


740 


Hilary Term 3 32 Geo. . 


* Vide ante dein ſo * DULY aſſembled for the good Rule and Government of 


731, 733 
734, 735 


On v. Mayor 
Sc. of Liver- then One of wt! 

fol (C 1 

Caſe.) . 


98's 


OMA 


the ſaid Burrough ; and George Waterer Eſq; the then Mayor of the 


and there preſent ; 


ſame ee and alſo the ſaid Theoſebius James Buckley Milford, 
ze Capital Burgeſſes of the ſaid Burrough, being then 
He the ſaid Theoſebius James Buckley Wilſ- 
ford was then and there, at and in the sau Aſſembly, charged and 


accujed © That He had defaced and obliterated the ſaid Entry of the 
* laſt mentioned Reſolution and Order ſo written made and entered 


in the ſaid Public Book as aforeſaid :'”” And the ſaid Charge and 
Accuſation was thereupon read to the ſaid J. J. B. WY. then and there, 

at and in the Jame Afembly; And he was aſked, by Richard Sheppard 
Gent, then the Common Clerk of the Mayor Aldermen and Burgeſſes 


of the ſaid Burrough of Doncaſter then and there preſent, and then 


and there the proper Officer on that Behalf, and by the Command of 
the ſaid George Waterer then the Mayor of the ſame Burrough, If 


he had or knew any thing to ſay for himſelf, in his Defence againſt 


ce the Charge aforeſaid.” 
and in the ame Aſſembly 


And the ſaid 7. J. 


B. V. thereupon, at 
then and there DID CONFESS AND AC- 
KNOWLEDGE * That he did deface and obliterate the ſaid Entry of 


{© the ſaid Reſolution and Order fo written made and entered in the 
ce faid Public Book as aforeſaid, and with which he was then and 


there charged as aforeſaid : = And he did not then or there 


ſhew 


any ſufficient Cauſe why he ſhould not therefore be removed and dif- 


placed from his ſaid Office of One of the Capital Burgeſſes of the ſaid 


Burrough of Doncaſter ; Nor did then or there require or deſire to 


Have any further Day or Time to be allowed him to make a Deſence 


to the ſaid Charge, or to ſhew Cauſe why he ſhould not be removed 


ceſſes of the ſaid Burrough, for the ſaid Offence. 


and diſplaced from his Place and Office of One of the Capital Bur- 
Whereupon he 
SAID Afembly of the Mayor Aldermen and Burgeſſes of the ſaid 
Burrough, having taken the Caſe of the ſaid T. F. B. W. into Con- 
ſideration, and having fully and deliberately weighed the ſame, did 
then and there Order that the ſaid 7. J. B. V. yok bis sAID Offence, 


ſhould be REMOVED AND DISCHARGED from his ſaid Place and 
Office of One of the Capital Burgeſſes of the ſaid Burrough : And 


the ſaid T. J. B. V. was then and there accordingly, by the ſaid 
Mayor Aldermen and Burgeſſes of the fame Burrough so aſſembled 


as aforeſaid, then and there removed and diſcharged from his ſaid 


Place and Office of One of the Capital Burgeſſes of the 220 Burrough 
of Doncajeer. 


They alſo further return the faid 7. oY B. IP. at any Time ſince 


his being ſo removed as aforeſaid, hath not been nominated elect- 


ed ſworn admitted or reſtored to or into the Place and Office of 
One of the Capital Burgeſſes of the ſaid Burrough of Doncaſter. 


I. 


And 


na 
8 
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And for theſe Reaſons, bee cannot reſtore or cauſe to be re- 
ſtored the ſaid T. J. B. V. into the aforeſaid Place and Office of One 
of the Capital Burgeſſes of the Burrough aforeſaid, with all the Li- 
berties and Franchiſes to the ſaid Place and Office belonging and ap- 
pertaining, as by the ſaid Writ they are commanded to do. : 


N. B. Mr. Wilford had at firſt traverſed the ſeveral Facts alledl- 


ged in the Return; and Seven Iſſues were joined thereupon: 
But he afterwards deſerted his Traverſes, and ſet the Re- 


turn down in the Paper, to be argued upon it's Validity in 


Law. 
94. concerning the Regularity of this, if it had been objected to. 
Mr. Gould, on Behalf of the Proſecutor, objected to this Return. 


1ſt. That the ASSEMBLY which made this Amotion does not ap- 
| pear to have been legally bolden , for want of it's being ſtated that 
particular Notice was given previouſly, to the Members of the Cor- 
poration, © That this particular Buſineſs, of the Amotion of this 
Capital Burgeſs, was intended to be thereat proceeded upon.“ 


s 2dly. That no ſufficient Cauſe of Amotion is properly ſet cut: For 
the Sole Foundation of the Amotion is reſted upon his Cenfeſſion of 


a Charge which is itſelf defective; As the Charge itſelf, after giving 


a Narrative of the Fact, only in general alledges it to have been done 
« to the great Damage of the Corporation, but does NoT spE- 


CIFY any PARTICULAR Damage, that they ſuffered in Conſequence 


of it, | 


3dly. That the Corporatiotl had no Power to amove him for an 


Offence ſuch as THIS is, WITHOUT @ previous Conviction at Com- 


mon Law. 


But before he entered particularly into theſe Objections, He firſt 
premiſed in general, That Returns to Mandamuſes ought to be cer- 


_ tain; And that every Thing ought to be intended againſt ſuch Re- 


turn. To prove which He cited 6 Mod. 30g. Queen v. Mayor of 
Hereford. 2 Salk. 432. Rex v. Mayor of Abingdon, (the 2d Point 
of it.) 1 Shower 364. Glyde's Caſe ; Rex v. Mayor and Aldermen 


* 


Exeter. And this Precifion is equally neceſſary, “ ſince the 9 Ann. V. ante, pa. 


c. 20. as before that Act. 


He then enlarged upon his 3 Objections. 


Fax r IV. Vol. II. 4 Firſt— 


733, 734. 
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Firſt— This Amotion was made by the b, Body Politic, not 


. ante, pa, by a ſelect Part of it; on a * By-Day, not upon the e e 
731-t0 736. and upon a * Gent K AL Summons to meet to tranſat the Buſi- 


neſs of the Corporation, nt upon a particular Notice to meet upon 
this particular Affair. 


Every Corporation has an Intereſt in Each of its Members: Which 
is proved by the Caſe of the Burrough of Wigan. Tr. 27 G. 2. 


B. R. 


And a Reſignation of a Corporate Intereſt cannot be made to a 
ſelect Body. Rex v. Powell B. R. 5 er 6 Terms ago. 


In the Caſe of Kynaſlon v. Mie and n of Shrewſbury, Tt 


Was ſettled, that upon an Amotion on a Day which is nt the Gene- 


« ral Charter-Day, Every Member muſt be ſummoned.” 


Second Objection— The Leaſe en in the Return was made 
by the aohole Corporation. He obſerved alſo that the Expreſſion was 


"#6 amongſt other Things :”” And cited 2 Salk. 417. Rex v. Bear, 


This is not an Offence ſufficient to ground an Amotion from his Free- 
hold upon; there being 0 particular Damage to the Corporation 


ſpecified or even alledged. 11 Co. 99. James . 8 Caſe. Car- 


theto 1755. Sir Thomas Earle's Caſe. 


2 


Third Objefion—Admitting (for Argument" s Sake) the Cauſe of 


Admotion to be in it's own Nature ſufficient, Yet nevertheleſs there 


ought to have been a PREV10US Convition at Common Law; As 
this Offence is both an Offence againſt the Duty of his Office as a 


Corporator, And a iſo indictable at Common Law. 


He cited Rex v. Mayor ef Derby, 77. 8 „9 G. 2. B. R: Where 
Ld. Hardwicke fully explained this Sub) ect, and cited the Caſe of 
Rex v. Mayor of Wilton, (which Caſe is imperfedtly reported in Com- 
berb. 396. by the Name of Rex v. Chalk ; ; and 1s the ſame Caſe 
with Rex v. Mayor and Burgeſſes of Milton in 5 Mad. 257, and in 
2 Salk. 428. Pl. 2.) Where the Offence was ſtriking out One Name 
and putting in another: And his Lordſhip alſo cited Parrots Caſe, 
Queen v. Mayor of Newcaſtle, M. 8 Ann. B. R. and M. 8 G. 1. B. R. 
the Caſe of Carliſle, © for corrupting a Member of the Corpora- 
„tion to give a Vote; ”” where the Court were equally divided. 
Which Caſes, Mr. Gould ſaid, were cited by Ld. Hardwicke, to 


ſhew the uncertain State AT We this Matter then ſtood ; and which 


His Lordſhip and the Court left to 'be determined ns ſettled, 
hen a proper Caſe ſhould come directly in Judgment to require it. 
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Mr. Gould therefore urged that if the preſent Offence be of ſuch 
a Magnitude as to amount to a ſufficient Cauſe of Amotion, there 
ought to have been a previous Conviction at Common Law : becauſe 
it might otherwiſe happen, that he might afterwards (ſubſequently 
to his Amotion) be indicted and ACQUITTED, in which Caſe there 
would be contrary Judgments upon the ſame Fact. 


And this Objection is not anſwered by comparing ſuch contrary 
Judgments to Caſes where the Temporal arid Spiritual Courts are 
both permitted to proceed upon the ſame Fact; becauſe they proceed 
diverſo intuitu. For in this Caſe, the Corporation would be obliged 
to look upon the Temporal Verdict as Evidence; Whereas the Spi- 


ritual Court do nat receive a Verdict as Evidence, at leaſt not as con- 


cluſtve. 
Mr. Luke Robinſon contra, for the Return. 1 


As to what Mr. Gould had in general premiſed, He bee 558 


the Reaſon of requiring ſuch preciſe Certainty in a Return to a Man- 


damus is at an End, * ſince the Statute of 9 Ann. c. 20: Since * 8. 7. ante 
which Act, the Law may be aſcertained by a Demurrer ; or the 733. 734. 


Fact tried by Traverſes. 


The Reaſon given by the Ch. J. in 2 Salk. 432. is now a Reaſon 


ogain/t requiring ſuch Preciſion: And Mr. Juſt, Eyres goes too far 


in Glyde's Caſe, in ſaying 6 That ny Thing. ſhall be Intended 
* againſt a Return.“ 


The then ObjeQions are 0 Ay To the Want of previous Notice 


of the particular Buſineſs to be tranſacted at the Corporate Aſſembly; 


1 2dly. ) To the Cauſe of Amotion ; Which is urged to be inſufh- 
cient ; (3dly. ) To the Want of a previous Conviction. 


Firſt No ſuch Special Notice is at all neceſſary : And been. 


this Mr. Wilford was + preſent, and confeſſed the Charge. And 7. e 


neither the Caſe of Migan, nor that of Shrew youry, are TIPS 
10 the preſent Caſe. 


Secondly— The Offence . 154 Glen Cauſe of Amotion : 
And it.is not neceſſary to ſpecify now, in particular, the Corporation 


has been damnified by it; it being alledged to be * to the Damage 


of the Corporation, which is enough. And neither Bagg's Caſe, | 


nor Carthew 176. will luppert Mr. Gould's Objection. 


'Thirdly—lt would not have been eaſy to deſcribe this Offence 


ſo as to get the Party convicted of it at Common Law. However, 


aA 


73+» 
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a previous Conviction is vor VA AD in this Caſe; which is that 
of a Miſdemeanour contrary to his Oath and to the Duty of his 
Office, but is not an infamous Offence, 


As to the Caſes of Derby, of Wi lton, and of Neucaſtle, they are 
no Authorities: For Mr. Gould admits the Point to have been un- 
certain, and to have been left fo by Ld. Hardwicke, But 


In 1 Keb. 597. The Town of Wigan v. Pilkington, an Alderman of 
that Burrough, The Amotion was holden good on a Mandamus; 
without any previous Conviction ; for that, contrary to his Oath, he 
ſholiavit et di laceravit quedam Recorda of ſuch a Court. 


Mr. Gould i in Reply—As to the general Poſition premiſed— 


Mr. Robinſon allows that Preciſion was neceſſary in a Return to 

a Mandamus, before the 9 Ann. c. 20, But that Act does not excuſe 
the Neceſſity of ſuch Preciſion in the Return; though it gives a 
Traverſe to the Material Facts n in it. : | 


iſt Objection, If Notice had been given of this intended Amo- 
tion, ſome Member or other who had thereupon attended, might 
perhaps have given ſuch Reaſons to the Aſſembly, as might have 
altered their Opinions. And this Argument holds equally ſtrong, 
in the Caſe of a Corporate Aſſembly of the whole Body, upon a Day 
which is ot a Charter or mm cave Day, as it does! in the Caſe 


Vide ante of a * Select Body. 
731, 733. 


5 . 2d Objection. It ought to hs ſuch an Gade as winds to the De- 


& " Liver ruction, or Injury at leaſt, of the Corporation. And Bagg's Caſe, 
oy and Carthew 176, prove IOWA 13 15 


ty Ld. Hardwicke a this Point of a previous Convic- | : 
tion as unſettled, in Tr. 8, 9 G. 2. 


Lord MansrIEL p obſerved that Corporation-Law ought to be 
dell ſettled : And therefore He was willing to hear it argued 
again. DrrrRius ConCILIUM. 


This Sener Argument, juſt now recited, was on Saturday the 
2 5th of November laſt; And it now ſtood in the Paper for 
further Argument. But 


MI. Yates, who was to have argued for the Corporation, gave up 
the Return; The firſt Objection taken to it, being the ſame Point as 
+ See the iſt Was determined on Wedneſday laſt, in the Caſe of + Rex v. Mayor 
Point of that ps | Baths 


Cate. | 


"Hi ary? 


erm * Geo. 2. 745 


Bai J if and Common . 7 Liverpool (Clegg's Caſe) ante pa. 723 
to 736. 


Whereupon the like Rule was taken, as was made in that 


Caſe ; vis, That the RETUurN be quaſhed, And that a 
Peremptory Mandamus do iſſue. 


Rex ver/. Hartſhorn et al'. 


R. Caldecot moved in T; rinity Term laſt, (Wedneſday 3 

of May 1758,) to quaſh an Order made (or:ginally) at 15 
General Quarter Seſſions, upon the Surveyors of the Highways of 
Roſton for the Years 1751, 2, 3, 4, 5 and 6. © to paſs their Ac- 


counts reſpectively, and pay over the Money aſſeſſed and col- 
* lected wy to the prefent Overſeer Sc. 


He took 2 Exceptions: S. 


iſt, The original Application ought to have boi” to a Special 
Seſſions: For the General Quarter Seſſions have no Authority or:g:- 
nally, but oN upon Appeal. To prove which, he alledged 3. 
4M. & M. c. 12. 89. 1 Hawk, P. C C. 218. F bo. 


2d Exception—This Order « for Overſeers fo lung out of Office, 
as 1751, 2, 3, &c, to pay over to the preſent Overſeers,” is 
not right: For Each ought to pay over to his immediate Succeſſor. 


A Rule having been afterwards e by the other Side, to 
ſhew Cauſe © OY the Certiorari ſhould not be quaſhed. Py 76 


Mr. Caldecott, on Monday 27th of Nine laſt, ſhewed Cauſe 9 805 
againſt the * Certiorari being quaſhed: Which Cauſe was That * 7. $ 23 of 


* the Proſecutors had enlarged the Rule for *” Cauſe wes the LETS 


< Order ſhould not be quaſhed. 4; Which « that No Or- 
der made by 

h 

The CouRT held to be a ſufficient Cauſe; And that it was 700 late, 7 _— 
after having themſelves enlarged that Rule, to object to the ſuing removed. | by 
ertiorari. 

| of the Certtorars. | 8 he” 

Quarter „ 


Which being Ada againſt. the Weed The N fions make an 
Rule (to ſhew Cauſe why the Order ſhould not be e quaſhed, ) was wo 


der, a Certia- 
enlarged to the preſent Term. rari will lie: 
| per Hawking, 
5. 1, e. 96; 

Now, Mr. Lee, LOT ſhewed Cauſe ed quaſhing has Order, ; . 


firſt cited + Rex v. Wakefield et ali, TI. 1750: 31 G. 2. B. K. to f V. ante 48. 
Pak IV. Vor. II. B b ſhew 
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ſhew that the Certiorari and Return would not ſtand in his Way: 
And then proceeded to anſwer the Objections that had been made 


as being irregular. So that the Queſtion was, Whether this Bond, 
given by a third Perſon, and made to third Perſons for Payment of 
a Sum certain, by Inſtalments, (the laſt whereof was ſtill future,) 
be an N r conditioned for the Payment of Money only, within 


—_ 
111 


to the Order. 


He began with the firſt; namely, to the Juriſdiction of the Ge- 
neral Quarter Seſſions, as there had been no previous Application to 


a Special Seſſions, His Anſwer to this Objection was, that This 
Was vy Conſent, 


Mr. Juſt, FosTFR obſerved, that Conſent cannot GIVE Jer en 
to a Court that has none: And here the Objection is, that this Court 
of General Quarter Seſſions had No ah, can Juriſdiction. als 


Per Ur.. 
ORDER of the Quarter Seſſions QUASHED. 


Chauvet and Another ver. Alfray. 


M R. Baynbam, on Behalf of the Defendant in Error, fhewed 
Cauſe, why the Fieri facias ſhould not be ſet aſide, and the 
Goods levied be reſtored. | 


This was an Action of Debt upon a Bond, given to the Plaintif 
and Another, being Creditors of One Sutton, by a third Perſon, as 


Security for a partial Payment of the Debt of the faid Sutton (which 


was thereby liquidated and aſcertained,) to his ſeveral Creditors ; viz. 


155. in the Pound, by Inſtalments: Which Bond was to be forfeited, 
if Sutton ſhould make Default in the faid Payment. The Plain- 
_ tiffs having obtained Judgment againſt the Defendant, He brought a 
Writ of Error, but gave no Bail upon it. Whereupon, the Plaintiffs 


took out Execution : Which the Plaintiff in Error complained of, 


3 J. I. c. 8. (made to avoid unneceſſary Delays of Executions.) 


Mr. Narton and Mr. Field, for the Plaintiff i in Error, urged that 
a Counter-Bond, or a Collateral Security for the Debt of another 


Perſon, is not a Bond for Payment of Money only; nor within the 
Meaning of the Act of 


3 J. I. c. 8. And they cited Jeu. 227. 
Gilling v. Baker. 2 Bulſir. 53. S. C. Carthew 28. Gerrard v. 


Danby, 1 Shower 14. S. C. Gnberb. 105. 8. C. 2 Strange 1190. 
Thrale v. hs, vcr Lucas 28 1. Hammond v. Webb. 
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Sum too: All the Debts are liquidated. The Money is only to be 


currence in this Opinion, 


Williams ve Rougheodge, (A Pri Yoner 1 in Execution. ; Mont 5th 


Petition for his being brought up to the Aſlzes for the County Pa 
| katine of Lancaſter.” 


out of 7h7s Court, had (for want of rightly underſtanding the proper ON 
Juriſdiction to which e ought to have applied) totally omitted to 

_ petition hs Court within due Time, © that He might be brought 

up to the Aſſizes &c, in order to his being diſcharged upon the 


By  - 


ment,) Declared that ALL theſe Acts explaining and amending that 
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— 


Lord MaxsrIxIp The Court will not contract the Conſtruction 
of that beneficial Act, beyond any Precedent. And this Bond is 
clearly for the Payment of Money ONLY ; and liquidated as to the 


paid by another Perſon. 


Mr. Juſt. Dxxisox ee the being * by Hiſtal- 


ments makes no Difference, 


r. Juſt. FosTER and Mr. Juſt. WiLMOT declared their Con- 


Per Cur'—The Rule upon the Plaintiffs to ſhew Cauſe © Why 
the Writ of Scire facias ſhould not be {et aſide for ls 
“ larity, and the Goods levied be reſtored,” (which Rule 


had been obtained upon Mr. Field's Morion,) was now DIs- 
CHARGED. 


Fi ay 


= ek Lk 
IE Queſtion was © Whether the Priſoner, in Execution 


under Proceſs out of this Court, was within Time to lodg 


The Caſe was thi>—A Priſoner in n under Proceſs iſſuing 


© Inſolvent Debtors Acts: Although he had preſented a Petition 


to another (zmproper) Juriſdiction, within Time; viz, to * Judges 
of Aſſize for the County Palatine. 


The Doubt was © Whether he was now n from making 
his Application to this Court; And Whether the explanatory Acts 
of 3 G. 2. c. 27. and 8 G. 2. c. 24. and 14 G. 2. c. 34. and 
21 G. 2. c. 33. are revived by 29 G. 2. c. 28: Or © Whether 


the Act of 2 G. 2. c. 22. be ALONE revived; And the explana- 
** fory Ones, of that very Act, remain expired. 7 


£c 


t 


cc 


The Cover (having Lake into All theſe 3 Acts af Parlia- oy 


of 2 G. 2. are revived by 29 G. 23 as well as the Act of 2G, 2. itſelf; 
And 
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* I believe, 
the proper 
Name of it, 


was Goold v. 


Clarke, 


And 8 that that of 8 G. 2. c. 24. (apor which the x pre- 
ſent Queſtion depends,) is now in Force: Conſequently, that in 
Order to give this Court Juriſdiction, the Priſoner muſt come and 
apply to 7his Court by Petition, BEFORE the End of the next Term 
after his being charged in Execution ; ; Otherwiſe, this Court has 
no Juriſdiction veſted or attached in it; As was determined in a Caſe 
(remembered by Mr. Juſt. Deniſon) of * Smallucd v. Grant, H. 
21 G. 2. B. R. Which Caſe was diſtinguiſhable from that of Sir Wil- 
liam Pool v. Lane, in Tr. 16 G. 2. B. R; Where the Petition was 
lodged in due Time, and all was az except that 28 Days Notice 
only had been given inſtead of 30 Days. There indeed the De- 
fendant was ſuffered to give a new Notice: But the Reaſon was, 
becauſe the Juriſdiction was in that Caſe attached, by the Original 
| Petitions having been lodged 407thin due Time. Whereas, in the 
preſent Caſe the Court have no Furiſaietion at all, 


As to the Revival of the explanatory. Acts, as well as the princi- 
pal One, which had been at different times explained and amended 
by theſe ſeveral temporary Acts,. — The CouRT held that theſe, be- 
ing all attendant upon it, were in Effect revived along with it: For 
that it would be abſurd (as Mr. Juſt. Foſter obſerved) to revive, 
wunamended, an Act which wanted % — e as this Act 
bad received. 


Mr. Juſt. FosrrR obſerved alſo the partcolar Courſe of theſe 
| Explanations and Amendments ; viz. that the Acts of 2 & 3 G. 2. 
are continued by 8 G. 2. Then 14th continues the 8th with the 
Amendments. Then 21ſt continues 2 G. 2, only, without expreſly 
naming the explanatory Ones. And the 29th implicitly follows 
the Precedent of the 2 1ſt. Which Act of 29th will itſelf expire the 


V. p/, pa. next Seſſions: When, He ROPE * ſaid, that more T Oy 
r. 35 would be obſerved. 


jo The 
Priſoners 
Caſe. 


Mr. juſt. Drxrsox ſaid that dee ih dene the Inaccuracy of 
the Penning, ALL the former Acts were . by the 29 G. 2. 


And this Matter was aken equitably, in Petitions offered to the 
Court after the Expiration of theſe Acts: For upon the Revival 
of them, the Court equitably held, © That the Priſoners ſhould 
e have another Term after the then firſt Term, allowed them to 
lodge their Petitions,” 


2 


Rex 


r 


— 
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Rex wver/. Gwynne et al'. 


: L ORD Mangſield being abſent in the Dutchy-Court, 5 


The Three Other Judges (on a defended Motion) granted a 
Procedendo, at the Inſtance of the Defendant, to the Quarter Seſ- 


fions of Brecon, upon an Indictment for an Aſſault removed up 


hither ; Becauſe the Certiorari had not iflued till arTER the De- 


nt. 


7 


Thurſday 8th 
February 
1759. 


fendants had confeſſed the Aſſault below: Though the Conviction 


was not after a Trial, and though ſeveral of the Juſtices were ſworn 

to be near Relations of Mr. Gwynne, one of the Defendants ; 

namely, his Father, two Brothers, and an Uncle. 
Rex ver/. Inhabitants of Weſtbury. 


WO Juſtices removed William Sheers and Sarah his Wife from 


0 riday gth 


February 
1759- 


St. Cuthbert's in Wells, to We Tg And the Seſſions con- 


firmed this Order. 


The Special Caſe 1 was this—/Villiam men the pauper, bein g ſett- 
led in St. Cutbbert's in Wells, was bound an Apprentice on the 4th 
of December 1753, by Indenture of that Date, to John Collier, who 

then and for ſeveral Years before reſided in Weſtbury, but whoſe 
legal Settlement was at Harptree, a neighbouring Pariſh: And ac- 


cordingly, the faid William Sheers entered into the Service of the 


ſaid Jobn Collier, on the ſaid 4th of December. The ſaid Jh Col- 


lier having been ſome Years before applied to by the Pariſh Officers of 
Weſtbury, to obtain a Certificate from Harptree, (which he then 


promiſed to do,) did afterwards, on the 26th Day of the ſame 
Month of December, obtain a CERTIFICATE from Harptree, ac- 
knowledging him to be their Inhabitant legally ſettled : Which 


LO Was, the ſame Day, delivered to the Overſeers of Ve joe 
_ vury. 


Wi a als the Pauper, continued with and k roed the faid 

Jobn Collier, uxDER the ſaid Indenture of Apprenticeſhip, from the 
ſaid 4th Day of December, for and during the Space of three Years ; 
and reſided all that Time, with his ſaid Maſter Jahn Collier in the 
ſaid Pariſh of Meſtbury; and then married the ſaid Sarab his Wife. 


Mr. Gould who had moved, in \ laſt Term, to quaſh theſe Orders, 
had Objected to them, That William Sheers gained no Settlement in 


7M Weſtbury, by this Apprenticeſhip : He relied on 12 Arn, Star. J. 
ParTIV. Vor. II. 1 {7 c. 18. 


C 


750 
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* 


c. 18. & 2; Which directs, te that no one ſhall gain a Settlement 


m — 


by ſerving a Certificate-Perſon, as a hired Servant or Apprentice.” - 


On Vedneſday laſt, Mr. Burland and Mr. Popham ſhewed Cauſe 
Why this Order ſhould not be quaſhed: And they ſtated the Queſtion 


thus“ Whether the Pauper ſhould be defeated of his Settlement, 
„ by a SUBSEQUENT Act of the Maſter, (an ex poſt facto Act,) 


without the Apprentice's Conſent; Ar TRV the Apprentice had not 
only begun his Service, but even actually ſerved 22 Days of it. 


They ed that he ſhall not be defeated of it, by this e 
Act of the Maſter. 


Ir he had ſerved 40 > Days, it is clear that his Settlement (being 


thereby completely gained) ſhould not de defeated by ſuch an &x 


poſt facto Act of the Mafter. 


This Queſtion depends on 12 Ann. ge "ee 18. d 2: Which 
Act, and alſo it's Preamble, they urged very particularly; and argued 
that this Caſe is neither within the Words nor Meaning of it; which 


ſhall not be taken ſtrictly. So on 3, 4 V. & M. c. 11. $ 7. A 


Perſon having a Child or Children, is not * within it; j yet this 


has not been ſtrictly kept to. 


Suppoſe a Corporator ſhould be id 


Similar Caſes are, Bankruptcy Caſes under 1 1X c. 5: Where 
A prior Settlement, fairly made by a Man upon his Children, ſhall 
not be invalidated by ſubſequent Bankruptcy. Co. Car. 550. in the 


Caſe of Criſp v. Pratt. 3 Peere Williams 298. Lilly v. Oſcborn. In 
which Caſes, the Reaſon was, becauſe the Perſon was not in Debt 


nor a Trader at the Time of making the Settlement. So here, the 


aſter was not a Certificate-Man, at the Time of the Binding. 


This Right was in Part veſted ; and thanks: ſhall remain un- 
affected by a ſubſequent Act. The Right of Dower, in a Feme Co- 


vert, is not complete till the Death of the Huſband: Yet She ſhal} 


claim Sc. Perkins & 9. 


On 3, 4 N. & M. . 11 87. And 8, 9 . z. c. 30. 34 4 Per- 


fon unmarried at the Trme of the Hiring, though married afterwards, 


ſhall not be precluded from gaining a Settlement. And here can 
be no Retroſpect or Relation: For Relations cannot do a Wrong 
to Strangers. And the prior Application of the Pariſh of Weſtbury, 


to the Maſter, to procure a Certificate from Harptree, makes no 
Difference: Or if it does, it is on our Side; for it thews their Ac- 


Pa) 
— 


(perhaps only i in 
Order to become a legal Witneſs in a Cauſe,) would that 0 his ; 
: Apprentice from claiming his Freedom ? 


quieſcence | 
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quieſcence in his remaining there without any Certificate. And the * 
Pariſh of Meſtbury could not be hurt; becauſe it was in their Pwer 


to have removed the Maſter, at any Time before he had procured | 
his Certificate. 


Mr. Gould and his Brother, contra, againſt the Orders. —The 
Pariſh of Weſtbury might have removed the Maſter, and his Ap- 
prentice, and all the Maſter's Family, «within the 22 Days, tis true: 
But there ſtill remained 15 Days, after the Delivery of the Certifi- 
cate, wherein they were bound down to receive them all, 80 that 


they would receive a great Injury, if there ſhould be no Retroſpect 
at all, in this Caſe, 


= 
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= This Priiper cannot be ſaid to have performed an Apprenticeſhip 8 
with a Maſter who refed in this Pariſh without a Certificate. And 
this would give a great Opening to Inpgiition upon Pariſhes : 


4 Whereas the Pariſhes o which Perſons come with Certificates, are 
to be favoured. 


As to the e Marriages of Servants between the Begin- 
ning and Completion of their Service; it has been ſo ruled, 1 in favour 
of, or at leaſt not to diſcourage Matrimony. 


* 


This Caſe is within the Words of 12 Ann. if they are fully conſi- 
dered and attended to: But it is certainly within it's Meaning. And 


the Preamble of an Act does not uſe to fpecify all the Miſchieſs 
which the enacting Clauſes intend to obriate, 15 


Every intended Certificate-Man might, at this Rate, take Ap- 
prentices, and fix them upon other Pariſhes, by doing it without 


Notice, and then procuring a Certificate as foon as che Pariſh make 
ay ObjeRtion to his Refidence. 


Lord Meme Nh is a new Queſtion; and there is no Caſc 


in Point. It ſeems to Me, at preſent, that the Apprentice can not 
have here gained a Settlement 3 in We tbury. 


Ber the Act, n under an Apprenticethip. to a Certificate- 
Man for 40 Days in the Pariſh where the Maſter lived would have 


gained a Settlement to the e in the Pariſh where the Cer- 
ucate-Man reſided. 


But the * Act ſays, © That if any Perſon 3 who ſhall * 33 
be Apprentice bound by Indenture to any Perſon whatſoever, who "6 FEAR 
did come into, OR SHALL RESIDE in any Pariſh, by Means or 
< Licence of ſuch Certificate, (and not afterwards having gained a 
ba: legal Settlement in ſuch Pariſh ,) Such OO by Virtue of 


5 fuch 


2 * — ere 4 2 r. ͤ —[— 2  - K 
11 
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cc ack N n or Binding, to fuch 7 wall | 


“ not gain any Settlement in ſuch Pariſh, by reaſon of ſuch fn. 
e prenticeſhip or Binding.“ als 


Now here is no Service for 40 Days, under an Apprenticeſhip 
to a Maſter who did not come into OR RESIDE in this Pariſh by 
| Means or Licence of a Certificate. And this is a p ecedent Condition, 
That the Apprentice muſt be bound to and ſerve for 40 Days, | 
ea Maſter not reſiding by Licence of a Certificate :'' Or elſe, the Ap- 
prentice ſhall not be intitled to a Settlement. Whereas the“ being 
« wimarried” is only a ſubſequent Condition; which ſhall net deſtroy 

a Right already inchoate. Therefore it is not like that Caſe. And 
this Method of acquiring a Settlement might be attended with great 
Inconvenience, both to Pariſhes and Apprentices. 


It had been a very different Caſe, I ſhould think, if the Appren- 
tice had actually ſerved 40 Days, and regularly completed his Seutle- 
ment thereby, Ne the Maſter became certificated. 


K — : 
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This, He ſaid, was his preſent Opinion: But he had no ObjeQion 5 
to conſidering further of it. 


Mr. Juſt. DrxISON deſired to think af it, for a Day or two. 
Mr. Juſt. FosTER and Mr. Juſt W1LMoT were dle. 


Lord Maxsr1eLp—We will let You know « our Opinions in a 
Day or two. Cox ADVIS. 


Lord MANSFIELD now delivered the Opinion of the Court 1 


Which He ſaid was agreeable to their Sentiments intimated upon 
the Argument : For 


Their Opinion, He ſaid, upon this re ſo circa ee as 
is ſtated, and a Service of only 22 Days under it, by the Apprentice 
in Weſtbury, was, © That he has gained 10 Settlement there.” For it 
is in the Nature of a Condition PRECEDENT to the Gaining any Set- 
tlement at all, © That the Apprentice muſt have been bound to, 
and ſerved far 40 Days, a Perſon who did nt come into OR 
* RES!DE IN the Pariſh by Means or Licence of a Certificate: 
And as in the preſent Cafe, this precedent Condition has never r been 
performed, he cannot have gained a Settlement. 


And it is diſtinguiſhable from the Caſe to which it has bers com- 
pared, of a Servant hired when unmarried, and marrying before his 
Year is expired, (which has been holden ** not to prevent his Settle- 
« ment ;””) becauſe there the Event was ſubſequent to the Logins 

I n which 


— 
. 
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Sbich was ; complete and ſtrictly regular when entered into, and re- 
quired no precedent Condition of that kind ; it being only neceſ- 


ſary to be unmarried when hired: So that in that Caſe, it is in the 
Nature of a Condition ſubſequent. 


But this is a Condition precedent ; And the Apprentice is under 
an abſolute Diſability of gaining a Settlement, nie he is bound 
and ſerves 40 Days to a Man who did net come into OR RESIDE 
in the Pariſh, by Means or Licence of a Certificate: Which this 


Pauper has not done; And conſequently, he has gained no Set- 
tlement by this Service. 


Both ORDERS QUASHED. 


. Cooke | ver /. Peter Sayer. 


IN the Maſter's Report (made two Days ago)—The Queſtion | 


was, What CosTs ſhould be allowed; and fo whom ]; upon 


| the following Facts ſtated; (in Conſequence of a Motion for a 
Duration to the Maſter, hate? to tax them. ) Ie, 


In an Action upon the Caſe "By a Criminal Converſation with the 


Plaintiff's Wife, The Defendant, by Leave (purſuant to the Statute 


for Amendment of the Law, 4, 5 Anm. c. 16.) pleaded two Pleas ; 


4 (iiſt.) Not Guilty; (adly.) Not guilty within 6 3 On the for- 


mer Plea of © Not guilty,” ue was joined: To the latter Plea, 


there was a Demurrer put in by the Plaintiff, It ſo happened, 
that the ſue was tried jir/t, and found for the Plaintiſ, with 50 J. 
Damages; Then the Demurrer was afterwards argued, and over- 
ruled, and determined for the Defendant : And Each Party had 
Judgment; uix. the Plaintiff, on his Verdict; and the Defendant, 
on the Demurrer. The Plaintiff taxed his Coſts upon the Poſtea : 


| Demurrer. 


N. B. By 8, 9 V. 3. c. 11. (For the better preventing frivolous 
and vexatious Suits.) F 2. Defendants ſhall have Coſts againſt 
Plaintiffs, on Judgments given for _ upon apy Demurrer 


2 in by either Side. And 
* enables Defendants to plead ſeveral Matters, It is provided, 


© ſhall, upon a Demurrer joined, be judged inſufficient, Cofts 
« ſhall be given at the Diſcretion a the Court.” But there 


Then the Defendant | came to tax his Coſts on bis 7 3 — the 


By 4, 5 Ann. c. 16. (For the Amendment of the a which 
* (F 5.) That if any ſuch Matter (pleaded by a Defendant,) 


J. 9 


is no particular Direction in this Act, in Caſe of it's being 
PART IV. Vo. II. 9 d judged 
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Jodges ſufficient ; (Which was the preſent Caſe: :) So that this 
ſtands, I ſuppoſe, upon the former Act of 8, 9 V. 3. c. 11. 


Maſter Clarke ſaid He never had known an Inſtance of this king. 


Lord MansF1ztp—Perhaps the particular Cir oumſlances of this 
Caſe may be confidered, ſo as to determine it upon m, with- 
out entering into the General Queſtion, Bur, however, leſt 
the General Queſtion ſhould be involved, more or leſs, in this 
particular One, T would take a little Fime to conſider of it. 

. CuR' ADvIs. 


Lord MANSFIELD now delivered the Reſolution of the Court. 


The two Pleas pleaded by the Defendant have neviead different 
Determinations : One, is found againſt the Defendant ; the Other 


has been adjudged for him. So that the Plaintiff, upon the whole, 


has 20 Cauſe of Action. 


I ſaid, at the Time when this Matter was before Us, that ihe 
ticular Circumſtances of ths Caſe, might appear to be ſuch, 50 
confidered, as might be a ſafficient Foundation for our determining 
the Matter now in Diſpute, upon thoſe particular Circumſtances, 
without entering into the General Queſtion : But the General Queſ- 


tion is a Pome that might . A good deal of Conkideration, ' ig 


And upon looking into theſe cum nee here, We are All | 
of Opinion, © That the particular Circumſtances of this preſent Caſe 
*« are ſuch as may very well ſuffice for our determining it 2p 


« theſe Circumſtances alone, without going into the General Quel- 
tion.“ 


| Now, upon the preſent Cirenmftences; it is clear, —That the De- 
fendant muſt certainly have the Colts of — DEMURRER, WIND. 
has been adjudged for him. 


But as to the Coſts of the TxIAL We think that the Plaintiff : 
ought not to have them, though he has obtained a Verdict upon this 
Iſſue: For upon the wor, he had no Cauſe of Action. The De- 
murrer is deciſive, as to chat. And he has acted unadviſedly, in 


carrying this Iſſue down to Trial, before the Determination of the 
Demurrer. 


We cannot ſay © That the Defendant did wrong, in delice Not 

** guilty, as well as Not guilty within Six Years ;” We cannot de- 

termine that he had no Pretence for ſo doing, 
* 


3 
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It has been. objected, * That this was unnece ary, and that it was 
* implied in the Plea of not guilty within Six Years.” But it mo 
be neceſſary : And it is nct implied in the other Plea of * Not guilty 
& within Six Years ;”” as that Plea migbt have been managed in the 
Courſe of Pleading. For the Plaintiff night have replied © That 
* he ſued out an Original Writ within the Six Years ;”” and put 
the Defendant to anſwer to. that Allegation ; and fo carried it off 
from the Merits, to a collateral Point: In hieb Caſe; it could never 
have come to be tried, upon this ſecond Iſſue, © Whether he was 
or was not guilty of the Fatt.” 


| Conſequently, it is not true, that upon this ſecond Iflue, the 
e former was neceſſarily included and implied,” 


Therefore We cannot ſay that the Defendant was ſo in the wrong 
in pleading Not guilty, generally, that he ought to pay Coffs for 
o doing. And yet, on the other hand, that Plea being found falſe, 
he ought not to RECEIVE Coſts of the Plaintiff, upon the Trial of 
that Iſſue which has been found againſt him. 


But 3 though it is found againſt the Defendant; yet 

the Plaintiff cannot have Damages upon it; becauſe, upon the WHOL r, 
judgment muſt be againſt him: And therefore, neither can he hare a 
Cofts upon it. So that the Judgment muſt be for the Defendant, 
clearly; And he alſo muſt have C, of the DEMURRER : But upon 
the Trial, there are to be No Coſts on EITHER Side; But Each Party 

is to ſit down by his own Coſts, 


N. B. There was no Rule drawn up in Form; this Declara- 


tion of the Court being only by way of Dire&ion to the _ 
ter, in what Manner to tax theſe Coſts. 


Alder ver/. Chipp. 8 + | ro wes. ꝛoch 
. | | 3 oe 3 3 He: PREP 1759s 
R. Huſſey ſhewed Cauſe againſt a Rule of Mr. Gould's, © Why 
the Plaintiff ſhould not be at Liberty to withdraw bis Re- 
* plication, and reply de novo,” 


The Caſe was, that the Plinif had (by the Miſtake of his 


former Attorney) traverſed a Leaſe wales which He himſelf 
claimed. 


The CourT made the Rule abſolute. 
And 
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And Lord MansFIELD faid He conſidered this as an Amendment; 
and that the propoſing it in this Method, of withdrawing the Re- 
plication and replying de novo, was only to prevent the defacing and 
obliterating the Roll And He obſerved, that the Court had not 
uſed the ſame Strictneſt of late Years, with regard to Amendments, 

as they formerly did: And he ſaid, it was much better for the Par- 
ties that they ſhould not. However, the Court would always take 
Care that if One Party obtained Leave to amend, the ofber Party 
ſhould not be prejudiced nor W thereby. SY 


V. a Strange And He obſerved that the Caſe of the * Bank of England v. 
1002. Morrice turned upon it's own particular Circumſtances, and was 
the Caſe of an Executrix too. 


Note—The Length of Time i in the preſent Caſe, had been ob. 
jected; viz. 6 Terms, But it was anſwered, “that in many 
ie Amendments had been made alter a | much longer 
5 Time.“ 


| RuLE meds ABSOLUTE. 


Jide 12th | George, ex « dini Bradley et al, v0 Wikdom. : 


9 | February | 
i 1759. 
9 | M Norton ſhewed Cauſe againſt, And. 


The Cour, (coalifting g. at preſent, of Ld. Mans field and Mr. 
Juſt. Deniſon,) diſcharged a Rule which had been made on Mr. 
Serj. Nares's Motion, “ to ſhew Cauſe Why a Writ of * Habere 
* pov eehte, ſhould not be ſet aſide, as being zrregularly 
« i ſued and executed, with Coſts; And why Poſſeſſion of the Pre- 

" miſſes i in Queſtion ſhould not be bf din to the Defendant.” 


— 
— 


— 
— nn 
——— 


— 


— 


— — 
* 


This was an Ejetment, in which, 2 (che Landbrd) — 
| (upon the Tenant's refuſing to appear) made himſelf Defendant, in 
| ; the Place of the Caſual Ejector; againſt whom Judgment was len- 
| | ed, for want of Appearance.) And the Plaintiff, having obtained Jadg- 
| ment againſt Viſdom the Landlord, had afterwards moved for LEAVE 
to take out Execution againſt the Caſual Ejector: From doing which 
j without Leave, He ſtood reſtrained by the Conditional Rule for 
* a Stay of Execution againſt the Caſual Ejector till further Order, 
always made in Conſequence of a Clauſe in the Act of 11 G. 2. 
*F 13h. C. 19. (which * Clauſe gives Leave for making the Landlord De- 
fendant in the Room of che Non-appearing Caſual RG upon 


THESE Terms.) 
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But a Merit of Error had in Fact been regularly ſued out by the new 
Defendant Wiſdom the Landlord, before the Plaintiff had made this 
Motion * for Leave to take out Execution againſt the Caſual Ejec- 
* tor.” Yet Nothing of this Matter of the Writ of Error was " == 
for Cauſe, by the new Defendant Viſdom the Landlord, againſt the 
Plaintiff's ſaid Motion * for Leave to take out Execution againſt the 
« Caſual Ejector; But that Rule was made abſolute, without any 

Cauſe whatever being ſhewn againſt i it. 


Now The Cour, upon the whole State of this Affair, were of 
Opinion, That the Day of ſhewing Cauſe againſt that Rule was the 
proper Time for the Landlord to have made his Stand againſt the 
Plaintiff's taking out Execution and getting into Poſſeſſion ; ad that 
he ſhould have then ſnewn his Writ of Error, as Cauſe why the 
Plaintiff ought not to have had Leave to take out Execution; and 
vrhy it ought ſtill to have been further ſtayed: But that, as he bad 
OMITTED to do ſo, when he had this “ proper Opportunity, the * In the Cale 


Execution was regular, and conſequently ought not now to be ſet 123 a 
| aſide. wards, v. EA. 


| RuLE DISCHARGED. wards, M. 
1745. B K. 


It avas ſo 
Note It was agreed on all Hands, that a Writ of Err could ſhewn for 


not have been taken out in the Name of the — K 
a good One. 


{ "40 Fd 
ry 9 * . 
1 


Rex 5 Roger Philipps. 


N a Motion made on the Part of the Proſecutor, for my review- : 

: ing a Taxation of Cots, The Caſe was, That the Defegdant 
tad had leave to amend his Plea, + on Payment of Coſts : But the t 4 306. 
Amendments made in it were not eſſential to the real Merits, nor 
ſuch as DEFACED rhe Record (there being much more flruck out "than 

put in.) The Allowances made to the Proſecutor upon the Amend- 

ments of the PLEA itſelf, and of the ſubſequent Pleadings depen- 
dant upon it, had been only made, in Proportion to the afual 
| Amendments made therein; and not as for a quite new Plea ; 


[ <2 Which was agreed on all Hands, to be the right Method. 


But the Diſpute originally before Me, and now brought before 
the Court, was Whether the ReeLtcaT10N and zts Dependencies 
_ ought to be fully and wholly allowed to the Proſecutor, as an Akso- 
LUTE Replication DE Novo ; Or on e ly, in Proportion to the 
real and neceſſary Alterations which were fairly and unavoidahly 
occaſioned to Him, by the Defendant's Amendment of his Plea: 
Which latter Method I had purſued, in taxing theſe Coſts. 
PARTIV. Vo T. It, ys + Lord 


Fulary 1 (FW 3 — E. 


Lord MansFisLD—The Principle i is certainly right; That where 
the Defendant has Leave to amend his Plea, the Proſecutor ovght, 
in Juſtice, to have Liberty to reply quite de nwve, Ir he judges pro- 
per; And alſo that in % Events, he ought to be allowed the Ex- 
| pence of attending and conſulting and feeing Counſel, in Order to 
adviſe whether it be prudent or proper to reply de novo, or not. 


But where he does noT judge proper to depart from his former 
Replication and reply de novo; but only makes ſuch Alterations in 
it, as merely purſue and are the natural and neceſſary Conſequences 
of the Alterations made in the Plea by the Defendant, and which 
Alterations in the Replication do NoT deface the Record, (which, 
He took Notice, was the preſent Caſe ;) Nothing more ought to 
be allowed, than in PRoPORT1ON for ſuch neceſſary Alterations and 
Amendments i in the Replication and it's ſeveral Dependencies : For 
it muſt not be left in the Proſecutor's Power to load the Defendant 
unneceſſarily ; either out of Spite or Vexation, or for any other 


Reaſon excceding the bare Necelity of the Thing. 


Mr. Juſt. Deniſon (the only other Judge i in : Court) was of the 
ſame Opinion. 


Conſequently, As I had acted agreeably to this 
Reaſoning, The Proſecutor's Counſel took 
OE by their MoT10N. 5 kn 


Cox ver/. Hart. 


R. Serj. Nares, on behalf of the Defendant below, who had 
removed the Cauſe hither by a Habeas Corpus cum Cauſa, 


ſhewed Cauſe why a Procedendo ſhould not go, to the Sheriff's Court 
in | London. 


Mr. Norton, who was for the Plaintiff below, had moved for.- 
and obtained, this Rule, © to ſhew Caute Why a Procedendo ſhould 
«not iſſue; And had founded his Motion upon this Fact, © that | 
the Habeas Corpus cum Cauſa was not delivered till after an InTEr- 
© LOCUTORY Judgment had been figned in the Court below, and 
Notice given of executing a Writ of Enquiry ;'” and therefore, 
as He alledged, came too late, And ought not to have been recei- 
ved or allowed. And in Support of his Objection, He urged and 
relied on the Spirit and Intention of 21 Fac 1. c. 23. $1, 2: Which 
Intention He inſiſted to be clear and beyond Doubt, againſt the Re- 
ception and Allowance of the Writ ; though he acknowledged that 
the 3 Caſe was not within the Wop: of that Act. 


4 — —The- 
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The Serjeant's Anſwer to this Objection was,. That the Fords of 
the Act are, That the Habeas Cor pus, Certiorayi Ge, ſhall nr be 
< recetved or allowed, but that the Inferior Judge may proceed; Ex- 
© cept the Writ be delivered to ſuch Inferior Judge Cc, BEFORE 

* Iſſue or Demutrer joined in the Cauſe : (So as it be not joined 


„ within Six Weeks after the Arreſt or Appearance of the De- 
* fendant.“) 


"And. He productd Affidavits' from ſoene bf che Oſheers f be 
| Sheriff's Court, (which were likewiſe confirmed by Maſter Clarke,) 
; atteſting that the * PRACTICE is, © to allow the Habeas Corpus, * This Prac- 


tice muſt have 
provided it be delivered at any. Nine BEFORE THE 1 JURY aken * 


0 Is SWORN.” | from the Act 
: of 43 Elis. 
e. 5. which fixes this Criterion; and ſo have been continued o on, He ke atendin to the Alteration made by 

21 Fac, 1. c. 259, Bat that is directly contrary to the expreſs Words 0 the Preamble; which * 


cifies © Suits ready for Trial,” 2 eee v r 

Lord Mansriz.p—The: preſent Caſe i is nor | within the Word: 
of the Act: That is plain. And it appears that the PRACTICE 

has gone much farther than the Words of the Act: For that has 
been, to allow it at any Time before the Jury be worn, 1 


Therefore Let the RuLz be DISCHARGED. | 


The End of Hilary Term 1759. 


Falter. Term 


32 Geo. 2. B. R. 759. 


Rex werſ, I nhabirants of Shenſton, 


" WO Juſtices a 83 Ae Lab nd ie 
his Wife from the Pariſh of Gratwich to Sbenſton, (bath 


in the County of Stafford : :) And the Seffons contirened 
this Order. 


The Special Caſe, as agreed by the court and Counſel at An 
was this That the Pauper Thomas Lymer having gained a Settle- 


ment at Shenſton, by a Year's Hiring and Service, afterwards, to 
wit about Fifteen Years ago, took a Houſe in the Pariſh of Grat- 
wich, at Thirty Shillings a Year, which he has enjoyed ever fince, 
till removed by this Order ; and, five Years ago, took two Acres 
of Land in the Pariſh of King 5 Bromley in the County of Stafford, 


for the growing of PoTATOEs, FROM CANDLEMAS To. Mi- 


 CHAELMAS, for Nine Pounds; and at the ſame Time, and from 


the ſame Perſon took, in the faid Pariſh of King's Bromley, half an 
Acre of Land, at Forty Shillings, for the like Term; and paid his 


Rent for all the Premiſſes, which were of the Varun aforeſaid, 


The Pauper entered upon and enjoyed the Lands during the Term : 


And, the latter Part of the Time of his enjoying the ſame, to wit, 
between Midſummer and Michaelmas, He lodged above forty Days 


in the Pariſh of King's Bromley, where the Lands lay, for the Con- 
venience of digging up and Apen of the Potatoes, | 


Mr. Alton, who moved to quaſh theſe Orders, beds that the 
AR of 13, 14 C. 2. c. 12, does not require a Taking for A Fun: | 


Which the Juſtices ſeem to have __ neee 


The Words of the Act (19, 14 C. 2. c. 12. 91 1.) are That upon 


« Complaint &c, to any Juſtice of Peace, within Forty Days after 
< any ſuch Perſon or Perſons coming ſo to ſettle as aforeſaid, in 


OT b w_ 


— 


Faſter Term 32 Geo. 2, 


* any Tremont UNDER tbe YEARLY VALUE of Ten e it 
* ſhall be lawful for any two Juſtices &c, to remove &c.” 


Mr. Morton and. Mr. ; i” ſhewed Cauſe Tan quaſhing the 
Orders. | 


This Queſtion Ker on 13, 14 C. 2. c. 12. 


| It is agreed that the Pauper was originally and indiſputably ſet- 
tled at Shen/ton. Therefore F he has not legally gained a neu Set- 
tlement, either at Gratwich or at RY: s Bromley, He is 485 legal- 
ly ſettled at Sbenſton. 


But the Taking in Gratwich was only 30s. a Vear; and there was 
not an Occupation for a Year, of a Tenement taken for a Year, in 
King's Bromley ; Both of the Tenements in King's Bromley having 
been taken only for 8 Months. Therefore he had not * a new 

Settlement 1 in either of thoſe Places. . 
North Nibley v. Watton Under-edre is the Caſe, that they will 


rely upon: It is in Caſes of Settlement, Pa. 66. Caſe 86. Polly 99, 
: 0 And i in Val. 11 of Seffons Caſes, Pa. 80. Caſe 73. 


4 By the Caſe of Rex v. Inhabitants of Sandwich, P. 8 & Tr. 
8 9 G. 2. B. R.—No Refidence is requiſite upon the Tenement of 
- the greater Value: Where the 10 J. per Annum ariſes from two 
Takings (of 10/7. Value together,) in two different Pariſhes : In 
ach Caſe, the Man ! is ſettled where he "I, if he reſides | in either 
of them. . 


But it ought to be a Taking * a Year: Which this i is not. 
Therefore it gains no Settlement. 


This Land was hired for a particular: Purpoſe, 60 a 1 
Ground: Where no Stock is requiſite, And the Reſidence in King's 
Bromley was for the mere Purpoſe of looking after the Potatoes. 
Therefore it is not within the Intent of the Act of Parliament, 
Mr. Alon and Mr. Norton, contra, admitted that the Queſtion 
_ depended on 13, 14 C. 2. c. 12: But inſiſted that if the Pauper 
bad gained a ſubſequent Settlement, either in Gratwich or in King's 
| Bromley, the Removal to Sbenſton was wrong; And that here was a 


clear Settlement gained in King's Bromley, or in Gratuich. 


Pax v IV. Vor. II. Ff | The 


762 Faſter Term 32 Geo. 2. 


The being truſted with, a Takin * 10/, per Annum (hews the Per- 
fon not to be within the Meaning and Ddeription of 1 3, 14 CU. 2. 
2. 12. 


The Caſe of Sandwich was a Tenement of 101. per Annum lyi ying 
in two different Pariſhes: And the Court went upon the Ability 
of the Man to rent above 101. per Annum; which excludes any 
Preſumption or Likelihood of becoming chargeable. And Lord 

+ He 4 ay Hardwicke + ſaid * That that was the Ground of theſe Reſolutions,” 


The Caſe of North Nibley, . 1.G. 1. B. R. is in Point. It 
was a Taking for 4% than a Vear; And the VArvue, (not the Te- 
nure) was principally reſpected. Therefore though the Tenure was 
here for /zſs than a Year, Yet the VaLve being above 101. per An- 
num, the Man was not within the Purview of the Act of 1 3. 14 C. 2. 
“. 12. 


The Caſe of Minchinghampton v. Billy, mentioned in 2 Ane 
| The Words 874. Tr. 4 G. 2. B. R. turned upon it's being only the || Paſlure 
in that Cale of the Land, or being Toros: Ground. " the * has 


were, © And 
the Paſture of taken 127 105. in all. 


à Piece of 


me Broqul He hes gained a Settlement cither in Gratwich or in n King's 5 Bran- 


Day, till 32 It is immaterial 1 to u, in which | it Me. 


 Candlemas." 


| The yearly > The FP 13, 14 C. 2. only means to 1 vn 


was 6 J. per ſuch poor Perſons as are UNABLE 70 rent 10 J. per Annum. This i : 
_ _ the clear Intent of the Statute. And theſe Statutes have been /iberally 
to pay 12 3. Conſtrued, in Favor of Settlements : And the Court have aluays 

for it. regarded the AB1iTY of the Perſon to rent 10 /. per Annum, as 
the Ground of their Determinations. Now the whole of this 1 is of. 


much greater Value than 104. or Annum, I 


1 | The Juſtices uſually 3 this * of Potatoe Grounds for 
1 the whole profitable Part of the Year, as a Taking FOR @ Nr. 


There is a Caſe in 2 Strange 502, Between the Pariſhes of Cranley 
and St. Mary Guilford, which proves that upon the Certificate Act 
of 8, 9 W. z. c. 11. (where the Words are © Unleſs He or they ſhall 
a really and bond fide take a Leaſe of a Tenement of the yearly 

e Value of Ten Pounds,”) A Taking at Will, by a Certificate-Man, 
is ſufficient to ſatisfy that Act. Much more ſhall a Taking for 
Nine Months, (the whole profitable Seaſon,) ſatisfy the 13, 14 C. A. 
| And here is no Fraud, or ' VOOR of Fraud. 


1 


Eaſter Term 32 Geo. 2. 


Lord Mansfield aſked Mr. Morton if he had any Caſe to prove 


That a Taking for a Near has been holden neceflary.” 
Mr. Morton owned, He had not. 


Lord MANSPIEI p—The firſt Matter, about the Reſidence in the 
Pariſh, is out of the Caſe: For Mr. Morton agrees that if the Ta- 


king be ſufficient, it would be a Sennen in the Pariſh where the 


Man reſided. 


It ſtands therefore ſingly upon the Queſtion, ** Whether this 
« Man 's Taking above 10. a Year in the Manner ſtated, is a Set- 
« tlement.” And there has been no Determination chat it is ne- 
ceſſary that there ſhould be a Tug FOR a Near. 


This Act of 13, 14 C. 2. c. 18. And the Certificate AR of 


8, 9 N. z. c. 11. __ to be conſidered regetber, . in 4 
Materia, 


0 


There being no Determination to the contrary, I have no Doubt y 


but that this is a Settlement, upon the Facts here ſtated. 
This Man hin done that which the AR of 13, 14C. 2. has made 


the Criterion of his Subſtance : The Taking One Tenement of 100. 
fer Annum or more Tenements amounting together to that Value, 
in the ſame Pariſh, or in different Pariſhes, in the Manner here lated, 


Is ſufficient to prevent him from being conſidered as a VAGRANT. 


And here is no Fraud ſtated; nor is there any Suſpicion of Fraud, 


If there was any Fraud in the Taking, that would make a dif- 
ferent Caſe. But here, the Man has bond fide taken Ground of the 
yearly Value of 12/, 105. if We are to judge by computing the pro- 


portional Rent: And in the Nature of his Species of ranks] It is 


a Taking for the whole Year's Profit of the Land. 


a ſome der Cultures beſides this, ( as Woad, Rape Ge,) it re- 
quires only a Part of the Vear, to get bo Crop: And it is ſtronger, 
where the Rent for Part of the Year only is a ove 10 J. than where 


the 10/. is payable for the able Year. 
Me. Joſt Deniſe concutred. 


The Reaſon why there has been no F Caſe upon 0 


Duration of the N is becauſe the Act does not mention any 
ſuch . as a a Taking for a Year, or for any particular Time. 


The 
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The Act goes upon the Credit of the Perſon and his Ability to 
rent 10 J. per Annum. Such a Man was not conſidered by the 
Legiſlature as a Vagrant, or as /i&ely to become chargeable to the 
Pariſh. And the Nature Y this Land makes the preſent Caſe 
ſtronger. 


I think there is no Neceſſity to require a Taking 2 a whole Year. 


It is like the Caſe of a Taking ar Mill ſatisfying the Certificate 


AF Where the Words are the ſame, © the Nearly Value of 2 85 
ene, 


The Refidence of 40 Days upon this Taking, gains the e Settle | 


ment. 


Mr. Juſt. FosTERr—lt is agreed by the Counſel for the Orders, 


that Reſidence upon the Tenement of the greater Value is not tie- 


ceſſary. Then, taking that for granted; I have no Doubt that 


D is a bond \fide n a Tenement of 10/ per Annum VALUE. 


| Patatoe-Graunds, (as every Gunter knows,) produce theie wobole 8 


Profit in one particular Part or Seaſon of the Vear; J and no Profit 
at all in the remaining Part of it. Therefore this is in Effect, and 
as to this particular Culture, much the ſame thing as Taking fuch 


Ground to be fo made Uſe of, for the whole TMs 1 


1 


Mr. Juſt WiLMoT concurred. 


That former Point, which Mr. 1 very candidly and rightly = 
gave up, being ſettled, That the Re/idence upon a Part of the dif- 
« ferent Takings is falkcient to gain the Man a Settlement in the 
Rt Pariſh were he re/ides,”” I have no Doubt as to the Other, That 


the Taking here ſlated is fu efficient to anſwer the Meaning and Inten- 
tion of the Legiſlature in 13, 14 C. 2. c. 12. For it turns upon the 
Credit and Ability of the Perſon, who is capable of hiring and is 


judged proper to be truſted with a Wee of the e Value e of 
c TE EB eg wn 


But neither the Act of Fes nor any Determindtiqn 1 upon 


it, have ſaid * That it muſt be a Taking for a whole Year.” And 


if it were to be eſteemed neceſſary to take ſuch a Tenement for a 
whole Year, it might be attended with great Inconveniences: In fo 


much that a Man might be removed from a Houſe even of 1001. 


per Annum Yalus, which he ſhould take only for half a Lear. 


And the Caſe of a Ts at Will ds the" Certificate: AR of 


8, 9 W. 3. c. 11. is very like the preſent Caſe: For che Words " 
both Accs are almoſt exactly the ſame. 


J 
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1 hold it to be clear, upon this Act of Parliament, © That it 
* needs not to be a Taking for a whole Year. 


Per Cur. budy 
| RuLE made abſolute for QuasminG 
BOTH ORDERS. 


Rex ver/, Barnard Schiever, a Swede. 


R. S/owe moved for a Habeas Corpus to be directed to Richard 
Rigby, Keeper of the Town-Gaol of Liverpool, to bring up 


the Body of Barnard Schiever, a Subject of a neutral Power, taken 
on Board of an Enemy's Ship ; but FORCED, as it was  alledged, 8 


the Enemy's Service. 


The Subſtance of the Affdavit upon which he grounded 
Motion, was, That this Barnard Schiever was born in the 0 
nions of the King of Sweden; and his Father was now in that King's 


Service. That this Barnard Schiever, being bred to the Sea, and 
underſtanding Navigation, was defirous entering into the Service of” 
the Merchants of England; and for that Purpeſe and for no other De- 
n or Intent whatſoever, ſhipped himſelf as a Paſſenger from Go. 
 tenburg to Elfineur, in order there to enter on Board ſome Engli/h 


Merchant's Ship. That when he arrived at E //neur, he applied to 
the Enghſh Conſul there, who ſhipped him, as a Mariner, on 


Board an Engliſh Merchant's Veſſel bound on a Voyage from Hull 
to Dublin: With which Ship he ſet fail. That in proſecuting the 


faid Voyage, in the ſaid Ship, He was taken by a French Privateer, 
and carried into Norwayz Where there was another Privateer. 
That he, together with all the Priſoners taken on Board the Eng- 
liſh Veſſel, were put on Board the latter Privateer, called the Mare/- 


chal de Bell e, Captain Thurot Commander. That the Day after 


he was removed into the Bellie, the Engliſh Priſoners were, by the 
Command of Captain Thurot, ſet aſhore at their Liberty: But all 
the Perſons belonging to the ſaid Engliſh Veſſel, who were Sub- 
jects of Neutral Powers, were detained to ſerve on Board the ſaid 
Privateer, (the Bellie.) Upon which, this Schiever applied to 
Captain Thurot to ſet him aſhore likewiſe ; Alledging He was 
* ntitled to his Liberty as being a neutral Perſon,” But Thurot 
tald him“ That for that Reaſon He ſhould not go on Shore: For 

that he might as well ſerve bim, as ſerve the Engliſh; and that 
* He would make him ſerve Him; or Words to that Effect, And 
accordingly  Thurot detained bim, AGAINST His WILL and In- 
clinatiam, on Board of the ſaid Mareſehall de at Privateer, and 

PART IV. Vor: on G g rated 
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treated bim d ſo 0 Severity, that * r not ſuffer bim 
to go on Shore when in Port, upon his neceſſary Occaſions ; but 
cloſely confined him to Duty, on Board the ſaid Privateer. That the 
ſaid Prizateer commanded by Thurot, being on a Cruiſe, took two 
little Briggs : On Board of One of which, this Schiever, with ſome 
Others, were put, with Orders from Thurot © to navigate the ſaid 
ec Brigg into any Harbour in Norway.” That the ſaid laſt men- 
tioned Brigg was, in going to Norway, re-taken by the Fame Let- 
ter- of- Mark Ship, and carried inte Liverpool: Where this Barnard 
Schlever was ſent to the Town-Gaol of Liverpool, as a Priſoner of 

War, under the Cuſtody of the ſaid Richard Rigby Keeper of the 

| ſaid Gaol; and is now, and ever ſince has been detained there for 
no other Cauſe than the Cauſe aforeſaid. Schiever ſwears that his 
Intention ſtill is (could he obtain his Liberty) to enter as a Mariner 
into the Eng/i/h Merchants Service; and that he would not nor ſhould 
have forved on Board the ſaid Privateer. Had he not been Fokcep 
thereto and detained as aforeſaid by the {aid Captain T1 burot. 


One O Grundell, who was on Board the Bellli le Ribe when 
Schie ver was put on Board of It, {wears that Schiever was FORCE b 
againſt his Inclination, by the ſaid Captain Thuret, to ſerve on 
Board of it, in the Manner as Schiever has above depoſed ; And that 
All the Perſons taken in the ſaid Veſſel, belonging to Neurral 


Powers, were forced by Thurot, m the like manner, to ſerve on 
Board the laid Privateer. 1 


Mr. Stowe urged chat it mk tbe: very hard upon FORO to 
be kept in Priſon here, till exchanged by Cartel; and then ſent 
back to France, where he would be forced into their Service again. 

But the CouRT thought this Man, upon his own ſhewing, clearly 
1 Priſoner of War, and Aae, detained as ſuch. Therefore they 

Dem mo MOTION, 


Rex wor Pan. 


0 * n Cauſe againſt a Rule, 3 the Defendant, | 
Mayor of the ancient Town of Rye, to ſhew Cauſe Why he 


« does not replace and put all the Records and Books of the ſaid 


« Town, in the proper and «uſual Place of bones on: _ Books 
<-and Records; 0 


* 


The Cour, without entering into the General Queſtion How 
far An Officer who has the Cuſtody of public Corporation-Books, 
has Power to take them from their proper and uſual Place, for 
certain particular Times and Ules, or upon Pertienlas Occaſions 
10 Or 


0 


Ke 


<c 
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«of © Arent, or how far He might be compella ble i in e ſum- 


« mary Way, to replace them; were clear and unanimous that in 
the particular Inſience now before them, as it ſtood circumſtanced 
by reaſon of Diſputes which had in this Caſe ariſen between the 
Morne and the Town-Clerk, The Mayor had given a ſatigfactory 
Excuſe for a temporary Securing them from falling into his Adver- 
fary's Hands, who had already made an improper Uſe of One of 
them: And therefore they held it improper for them, in ths Caſe 
fo circumſtanced, to interfere in this ſummary Way, to oblige him 


to replace them. In Conſequence of which Opinion, They Ore 


dered the preſent Rule to de 
DISCHARGED, 


Strong, ex dimiff, Cummin, el Cummin and Another. 


Hil. 30 C. 2. Nor hb 374. 


Friday 18tk 
May 1759. 


5 HIS was a Special Caſe reſerved for the Opinion of the Court ” 


at Wincheſter Aſſizes. 


8 It was an Ejectment benin by Williom Divas epainſt li 
Eldeſt Brother Robert, for Lands called Smart and Picked Lands; 
being Copyhold Lands, of which the Deviſor was; (amongſt di- 


vers other Copyhold Lands) ſeiſed in Fee. He deviſed the Chief 


Part of all his Copyhold Lands to his ſaid Eldeſt Son Robert and his 
Heirs, after the Deceaſe of his (the Teſtator's) Wife; and tbeſe, 
to his ſecond Son Joon, and ny to the Plaintiff, 


"The Words of the Will are us follow: Whereas by the Power 
and Authority in me inveſted according to the Cuſtom of the Ma- 
nor of Eaſt Woodbay aforeſaid, by ſeveral Surrenders by me made of 


my Copyhold Land in the ſaid Meanor, I can diſpoſe of them to 


the Uſe of my laſt Will; I do hereby give and bequeath Singular 
my Copyhold Land and Tenements in Eaſi Woodhay aforeſaid hould 
by ſeven Copies of Court Roll, be the ſame more or leſs, to my 
Eldeſt Son Robert and his Heirs, according to the Cuſtom, after his 
| Mother Deceaſe. Item I give to my Son John, All that belong to 


Smart and Picked Lands, and 70 bis Heirs, after his Mather's Deceaſe 


and alſo that my Son Rebert ſhall pay to my Eldeſt Daughter Mary, 
the Sum of One hundred Pounds of lawful Money, when She ſhall 
attain the Age of 21 Years; As alſo the like Sum of 100/. to my 


Daughter fer, as ſoon as She ſhall attain the Age of 21 Years; and 


the like Sum of 1007; to my Daughter Ann, when ſhe ſhall attain the 


Age of 21 Years ; And alſo to my Son Willem, the Sum of One hun- 
9 Pounds, to de Payd 1 unto Hem when he ſhall attain the Age of 
— — | twenty 
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twenty one Vears: Provided eons that if my ladd — — * 
or any of my other Children dye before he ſhe or they are one and 
twenty Years old, that in that Caſe he ſhall divide amongft the Sur- 
viving Younger Children the Sum of One hundred Pounds. And 
IN CASE THAT YOUR So Robert or John dy, then your Son Wil- 
lem is to have all that belong to Smart and Picked Lands, and to his 


Heirs, and in Caſe that your Son Willem ingoye Smart and Picked 
Lands, then to pay to his Siſter, the Sum of one hundred Pounds, 


Item, as to my wordly Goods, I give and Stock, I give to the 


| Uſe of my Wife during her natural Life, and Liberty to diſpoſe of 


them at her Death as She ſhall think ft; provided it be amongſt 


my Children and their Iſſus. and his Wife to have the Freehold 


during her Life. Item, I do hereby make and appoint my dear 
Wite Mary, and my Son Robert, to be Exeators of as wy, laſt 
Will and Teſtament. 


The Teſtator Mew died ſeiſed in Fee &c. At the Time, of 
his Death, the perſonal Eſtate amounted to 200 J. and no more: 
And at that Time, All his Children were ander Age; vis. Robert, 
the Eldeſt Son, Fifteen Years old ; John, the Second Son, Three ; 
William, the third Son, (the Leſſor of the Plaintiff,) One I 


old; And all the Daughters, under Twenty one. 


The Widow was adenittee”" as De viſe indie the Will: N r 


Is; Ne to be the Cuſtom, © for the Widow to enjoy during Widow 


% hood.” John died in the Life-time of his Mother, viz. on the 
21ſt of April 1750, withouT Iſſue, and inteſtate ; being then 


UPWARDS of 21 Years of Age. 32 


The Widow died very ſoon 1 her Son John, Viz. on n the 2 5th . 
of opens 7 56, without having ever married again. . 


Mr. Serj. Davy for the Plaintiff (vi William the third Son, TY 
The General Queſtion i is, Whether upon the Wont of Jabn we 


ſecond Son's dying without Iſſue, in the Life-time of his Mother, the 


Teſtator's third Son William became intitled to the Premiſſes in Queſ- 


tion, by Force of theſe Words in the Will, © In Caſe that your Son 


« Rebert or Tobn dy, Then your Son Willem is to have all that 
belong to Smart 290 Picked Lands: Or whether the Eldeſt 


Son Revert is, upon Jchn's Death, to take the ſame, as Heir at Law 
to the Teſtator, 


He inſiſted on the Te/lator”s Meaning ol That his Son William 
„ ſhould have this Eſtate upon eme Event or Other.” But this 


could not be, in Cafe of John's leaving Iſſue. Therefore it was in 
Caſe John ſhould die without Iflue. = Th 
F 


_ — * . 
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The Eſtate was firſt given to Jolm and his Heirs, 4. his Mo- 
ce ther's Death: Which the Teſtator meant oy an STANT: Tiny: in- 
tending © Heirs of his Body.“ Nel 


N. B. There had deen an Offer from the N to divide 


cheſe Premiſſes in queſtion with bis ane Which Offer the 
Plaintiff rejefted. But | 


Lord Mansfield having inquired hat this Offer had been, and 
how it was received; and ſeeming to think that it had 
been much more prudent to have accepted it; 


Serj. "Davy ſaid He had already, but in vain, adviſed his Client 
to accept it; and very ſtrongly ho how ſmall hopes he himſelf 
had of his Client's Succeſs, upon a legal Determination. After 
which, He proceeded to make the beſt of his Caſe that he could. 
And He ſaid that the whole Clauſe could not be e be 
difficult it was to be underſtood. | 


| Mr. Gould contra, for the Defendant Robert, (the Heir i Lam 
of the Teſtator, and alſo Heir at Law to bis deceafed Brother John.) 5 


1 Intention a the Teſtator is totally . dark and uncer- 
| tain in the preſent Caſe. Therefore, the Heir ſhall have it. In 
2 Bulfir. 179, 180, Mirrill v. Nichols—lIt is laid down by. Ld. 
Ce, That © Intentio cæca is not to be taken; nec Intentio mutila, 

nec manca: In all ſuch Caſes, We are to give Judgment for the 

Heir. Which Ld: Coke confirms by ſeveral Caſes which He 

there cites. . 15 | e e IP 


The Deviſe* to John and his Heirs cannot be meant | for an Edato 
Tail. For he deviſes to his Eldeſt Son Robert, in the ſame Words: 
Which plainly, in hat Deviſe, mean the abſolute Ownerſhip to be gi- 

ven to Robert. Neither can it be an Executory Deviſe; There be- 
ing no Mention of dying without Iſſue at all; nor any Reſtriction 


= to the doing io within the Life-time of his Mother, 


Ae. Serj. Davy i in Reply, Chiefly arged that the Teſtator muſt 
bare nent an Eſtate Jail to John. 


Lord Mansfield thought it better, as it was a Family-Aﬀair, to 
ſtand over for the Chance of a Compromiſe. 


It therefore ood « over, by the Direction of the Court, till he 
Friday Seven- night. 
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On which Day, The Cauſe ſtanding in the Paper; And the 
Leſſor of the Plaintiff, (viz. William, the third Brother,) abſolute- 
ly refuſing any Compromiſe with the Defendant (Robert his Eldeſt 
Brother :) 


Lord MansF1ELD delivered the Raſeduion of the Court, having 
firſt very minutely ſtated the Caſe. 


It is very plain, from the Spelling and Phraſeology of this Will, 
That it is a rough Draught, of the Teſtator's cum making or dictating, 
without Aſſiſtance from any Perſon capable of adviſing him. 


It appears that He was ſeiſed, and died ſeiſed in Fee, of theſe 
Copy hold Lands; And it appears that the whole Amount of his 


perſonal Eſtate was at the Time of his Death 200 J. and no more: 
So that the Legacies given by his Will muſt be Charges upon bis 


REAL Eſtate. And it likewiſe appears that All his Children were 


under Age at the time of his Death. 


I thought that No Argument could make this Caſe plainer than 


it was upon the WÄill ztſelf. But I readily liſtened to a Compromiſe ; 
that the Elder Brother might have an Opportunity (as he ſeemed 


diſpoſed to do ſo) of making ſome Proviſion for his younger Brother, 


in Conformity to his Father's Intention, out of that full Proviſion : 
which He himſelf now had. The Elder Brother offered him Half 


of the Premiſſes now in Queſtion : The Younger refuſed it. The 


Elder till adheres to his former Propoſal : And the Younger, to his 


Rejection of it. Therefore We muſt now determine the Caſe a ac- 


cording to Lare. 
\ 


The Rule of Conſtruction of Wills is, * That no Ti echnical Form 


« is neceſſary, to convey the Teſtator' 8 Meaning,” 


The Words and Form of the Will are platedy 0 the Teſtator 0 


own, without any proper Advice or Aſſiſtance. 


The Teſtator's Meaning muſt be callecred from * Will ith £3 
by attending to the ſeveral Parts of it, 4 ne and confider- 
ing them together. 


In the Caſe of * Ge v. Hollier where with was a slip in 
penning the Will, Lord Hardwicke did not conduct Himſelf by 
making an arbitrary Conſtruction of it; but was induced by a 
ſtrong and violent Preſumption ariſing from the ſeveral Parts of it 
compared and taken together with the Whole, to determine © That 


the firſt Limitation to the Anceſtor meant to be for 99 Tab, if 


i he ſhould lo long live.” \ 
In 
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In the preſent Caſe, it is not difficult to diſcover what the Teſ- 
tator intended. He certainly did not mean mere Eſtates for Lives, 
to his two Eldeſt Sons: And if he did not mean to give them mere 
Eſtates for their Lives, it neceſſarily follows, That He muſt mean 


« a Dying upon sou Contingency.” The only Queſtion is, 


Wuar Contingency? For he has not expreſſed it. He only ex- 
preſſes himſelf, * That in Caſe Robert or Jobn pv, then Willem is 
to have all that belong to Smart and Picked Lands, and to his 
« Heirs.” One Part of the Contingency plainly i | a That if ord 
« die without Mee. os, 


He provides for his Eldeſt Son, by his beſt Ceppbeld Eſtate; for 


his ſecond Son, by his next beſt Copyhold Eſtate; and for: the 
Reſt of his Children, by pecuniary Portions : Al which Children 


were under Age. Now if Robert bad died under Age, He could not 


have diſpoſed of his Eſtate : but it muſt have gone to 4 if Ro- 
bert had left no Iſſue. So alſo, if Jobn had died under Age, ” 


Share muſt have gone to Robert, it John had left no Iſſue. 
either Caſe, that Son which remained the Eldeſt, would be 10 
well provided for. Therefore the Teſtator meant that in either 

Event, Smart and Picked Lands ſhould go to Milliam his third Son, 
| who. would then have become the Second. 


But He conld mot mean that Yebw $ Provifion ſhould otherwiſe 
go over to William, He could never mean it to do fo, if John 
Himſelf left Iſſue, or if Robert left Iſſue: For he certainly never 


intended to provide for the Surviving Brother, and leave the Iſſue 
of the deceaſed One quite wnprovided for. Nor did He mean to 
tie down his two Eldeſt Sons, fo as to preclude them from diſpo- 


Ang of their reſpective Eſtates, after they ſhould attain 21 Years of 


Age: It is clear that He meant their © Dying ander the Age of 21 
© to be another Part of the Contingency.” And the Context of the 


Will ſhews that this was his Meaning: For the other Proviſions 


| (for the younger Children) expreſly relate to their Living to 21, 


or dying under that Age. But this Contingency happens, cur- 
rente calamo, to be ſlipped in this Part of the Will, Ir John had 
died before 21, then this part of the Contingency would have taken 
Effect: But as that has not happened, Tus Brother William can have 


No pretence to claim. 


| Therefore We can only be ſorry that the Plaintiff has ſtood i in 


his own only in OE the fair Offer made to him ”y his Bro- 
ther. 


We are All cher for the Defendant: And therefore the Fes 
muſt be delivered to Him. 


RuLE for the Poſtea to be delivered to the DEFENDANT. 


- Cornwallis 


Eaſter Term? 32 Geo 2. 
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_ Cornwallis 15 Sarery. 


HIS was an Action of Debt upon a Bond, brought fort 18 
Penalty „(which was 1500 J.) 


The Defendant prayed Oyer of the Bond and Gandition... Which 
Condition appears to be, That, Whereas One William Wilkinſon was 
appointed (by Earl Cormoallis) to be Agent to Colonel Edward 
Cornwallis's Regiment ; If the ſaid Wilkam Wilkinſon ſhould well 
and duly pay to the ſaid Colonel and to all the Commiſſioned and 
Non-Commiſſioned Officers and Soldiers of the Regiment, All ſuch | 
Sum and Sums of Money as He ſhould receive from the Pay-Maſter- 
General for the Uſe of the Regiment; and faithfully account either 


to the Earl or to Colonel Cornwalks &c; and indemnity the Colonel 


Se; Then the Bond to be void Se: 4 Otherwiſe Sc. 


Then the Defendant pleaded, That the ſaid William Wilkinſon | 
continued Agent of the Regiment, from &c to Cc; And that he 
did well and truly pay &c, (in the Words of the Condition; 3) And 


that he faithfully en ne Se, during all the Time that he con- 
tinued Agent; And that the Colonel Was not at all damnified. 


The Replication de a Breach; vi. That during the Time 
that the ſaid William Wilkinſon continued Agent of the ſaid Regi- 


ment, He received from the Paymaſter-General, for the Uſe of the 


ſaid Regiment, ſeveral Sums of Money amounting in the Whole to 
1400 J. for and on Account of the ſaid Regiment, and of the Com- 


miſſioned and Non-Commiſſioned Officers and Soldiers of the ſame, 
according to their reſpective Proportions; All which He ought to 
have paid Cc: But avers that the ſaid William Wilkinſon had not 


paid, and refuſed to pay a great Part thereof, to and amongſt the 


ſaid Colonel and the Commiſſioned and Non Commiſſioned Officers 


and Soldiers of the ſaid Regiment, OE: to the ſeveral . 5 
tions of their Fay. "KY 


To this Replication, the Defendant demurred ; And foal for 
Cauſe, © That it is uncertain, multifarious, confuſed, perplexed, 


ox complicated, argumentative, double,” and many other {och 
Epithets. 


Mr. Caldecott, for the Defendant, : objected to the Replication— | 


1ſt. That the Plaintiff ought to have confined Himſelf to Our 
particular Breach ; As this is an Action of Debt upon the Bond, to 
3 recover 


* 0 


— — 
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recover the Penalty, and not an ARon for 3 For the Act 


of 8, 9 W. 3. c. 11. 8 8. does not extend to Actions of Debt brought 
for the Penalty of a Bond: It only relates to Actions for Damages 
for Non- performance of Covenants; and in ſuch Cafes, enables the 
Plaintiff to aſſign as many Breaches as he ſhall think fir 


In the Caſe of Symms v. Smith, Cro. Car. 176. The Diſtincton 
is laid down, © That in Covenant, the Plaintiff may aſſign as many 


© Breaches as he will; But nc in Debt upon an Obligation for 
4 Performance of Covenants, 5 


„as here, it is charged that the Agent received ſeveral Sums 


4 Money, amounting to 14001: Great Part of which he has not 


paid to the Colonel Officers and Soldiers Sc, according to the ſe- 
veral Proportions of their Fay. 


In the Caſe of the Royal tice 549 v. Maſon (which is cited 
in 1 Strange 227.) P. 13 Ann. B. R. The Action was of Debt on 


a Bond. The Condition was “ That Maſon (who was recited to 


be Agent for the Company at Briſtol) © ſhould when required, pay 
„eto the Uſe of the Company, All the Sums of Money in his 
* Hands and Poſſeſſion, received by him for the Company, to whom 


© he was Agent at Briſtol. The Defendant pleaded Performance 


b of the Condition, generally; vis. That he had paid to the Com- 
| © pany all that he had received for them. The Plaintiff, in his 
Replication, aſſigned for Breach, © That Maſon did receive of Ja- 


cob Reynolds and divers others, for the Uſe of the Company, ſeve- 


© ral Sums of Money amounting to 630/: Which he was requeſ- 
ted to pay, but had not paid.” This Replication was holden ill; 


| becauſe many Breaches were aſſigned ; Whereas the Plaintiff ought 


to have aſſigned only One: And the Plaintiff diſcontinued. (He 


cited this from a Manuſcript Note of Ld. Ch. J. Reeves.) * 


73-4. See it alſo 
| in Lucas 227. 


2d C Obhection to the Replication. It ſays that the Money v was to 


be paid © to the Colonel and all the Commiſſioned and Non-Com- 
miſſioned Officers and Soldiers of the Regiment, according to the 
ſeveral Proportions of their Pay.” Which is uncertain and com- 


1 Plicated; and no ue can be taken 185 it. 


3d Objedtion to the Replicnion—<h concludes with an Averment : 


Whereas it ought to conclude to the Country; there being an Affir- 
mative and a Negative. For the Defendant pleads “That Wilkin= 


en, the Agent, did pay all that he had received of the Paymaſter- 
General &c.” Then the Replication alledges © That he had 
received 1400/7. of him, and had 79 paid it.“ Which is an 


Affirmative and a Negative: And therefore the Replication ought 
to have concluded to the Country. 


FaaT I IV. Vor. II. | I 1 Ez Mr. 
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* 


Mr. Serj. Nares, for the Plaintiff, was prevented from anſwerin 
theſe Objections: becauſe the Court did not think that * re- 
quired any Anſwer. 


Lord Maxsr ib li. Caldecott's Principles are right : And 
the Caſe cited by Him may be ſo too. But his Application of them 


is wrong. 


It is true, that where there are Alternative Parts of the Condition, 
the Plaintiff in an Action pon the Bond, FoR THE PENALTY, muſt 
confine himſelf to a particular Breach. But here 7 is only One Breach | 
aſſigned in this Caſe. 


The Colonel is anſwerable for his Agent, whom He has appoin- 
ted: And the Breach here aſſigned, is ſingly this, © That the Agent 
* received 1400/, from the Paymaſter-General, which he has not 
or ; paid to the Colonel, Officers Sc.“ 


If he has omitted to pay any Part f it, it is a Breach of the 
Condition. 


The Caſe cited from Ld. Ch. . Reeves's Notes is not like the 
preſent Caſe. 'That was Money received from ſeveral different Per- 
ſons: Here, it was from One ſingle Perſon only. And the Defen- 
dant has incurred a Breach of the Condition, if the Agent has re- 
ceived a certain Sum of Money from the Paymaſter-General me - 


the Uſe of the Regiment, and has omitted to N. Part of it to 
the Colonel and Officers Sc. 


And as to the 2d Objection The Pay of a Regiment | 1s a Thing 
very well known and notoricus. The Agent muſt be perfectly well 
_ acquainted with the reſpective Proportions belonging to the Colonel 
Officers &c : And there was no Need to ſpin out the Proceedings 
to a great Prolixity, by entering into the Detail and ſtating the va- 
rious Deductions out of the whole Fay. pon various Accounts and 

in different Proportions. 


zdly. The Replication is rightly concluded with an Averment. 
For though the Plea avers generally“ That William Wilkinſon did 
pay All that he had received of the Paymaſter-General, Vet the 
Replication narrows this to a particular Sum, which it ſpecifies in 
certain to be 1400/, So that although there be an Affimative and 


a Negative, Yet they are not applied to the 2 Thing; ; and there- 
fore not within the Rule. 


Mr. Juſt. DEN Is oN was of the ſame Opinion. 


Eaſter Term 532 Geo. 2. 


In an Action of Debt on a Bond, for the Penalty, it is true that 
the Plaintiff is to aſſign only one Angle Breach: And the Breach here 
aſſigned is a fingle Breach. The Plea is Performance of Covenants, 
generally; ; and that the Plaintiff was not damnified. The Repli- 
cation ſhews that the Agent received from the Paymaſter-General 
ſeveral Sums amounting to ſo much; Which it avers, © He has not 
« paid over:” Which is a fingle Breach. The Caſe cited was of 


ſeveral Receipts from Jura Perſons. 


It was not neceſſary to ſet out all the ſeveral Days and Times and 


Circumſtances, and thereby render the Record prouix, to no Pur- 
poſe. 


The Replication is a good Replication; and not double, nor 
complicated, nor uncertain, nor multifarious, nor any of the nu- 
merous Epithets that are given to it in the Demurrer. 


zdly. The Objection to it's Concluſion is only Form: And it 


is not ſhewn for Cauſe, “That it does want a proper Concluſion.” 
However, if it did, it would not avail : For this Concluſion, with 


an Averment, in the preſent Caſe, is not wrong, 


5 Opinion, 5 


* Cur. gnanimouſly, 
Juana for the PLAINTIFF, 


| Ballard and 1 Chamberlains of Worceſter, 
ver}. Bennett: 


The ſame very. Clement. 


Mr. Juſt. Fosrrn and Mr. Juſt. WIIMor concurred i in the fam 


R. Nil on behalf of the Defoniants in 1 Cane ſhe w- 


L ed Cauſe againſt the Iſſuing of a Procedendo, to the Court 
below, 


On Friday the 2d of June laſt, Mr. Serj. Nores had moved for 
a PROCEDENDo, to the Mayor Aldermen and Citizens of the City of 
Worceſter, to proceed in theſe Actions ; (which were Actions of Debt 


brought there, in the Name of the Chamberlains, and had been re- 


moved hither by Habeas Corpus cum Cauſa ;) To which they had re- 
turned a By-Law, made by the Corporation, © to reſtrain the Sale 
* of Fleſh Meat to certain proper Places, and that it ſhould not be 
<« ſold in the public Streets, under a Penalty : For which Penal- 

1 | ty, 
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H. 6. . 19. 


pl. 13. and 
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*— 


ty, the reſpective Actions were brought, in the Court of Pleas hol- 
den for the ſaid City. 


The Words of the By-Law are That All Sorts of Fleſh-Meat 
« ſold within the ſaid City on the Market Days or Fair-Days, 
% by Butchers and other Perſons not being Inhabitants and 
“keeping open Shops within the ſaid City, ſhould be pub- 
« licly expoſed to Sale in ſuch new-erected Shambles, and not 
elſewhere within the ſame City; And that no Perſon or Per- 
ſons whatever ſhould erect put or place, or cauſe to be erect- 
ed put or placed, or affiſt in the erecting putting or placing 
any Stall Standing Bench Table or other Thing, in any of 
the Streets Lanes or Alleys within the ſaid City or the Li- 
berties thereof, for the Selling or expoſing to Sale, by any 
foreign Butcher or other Stranger reſorting to ſuch Mar- 
© kets or Fairs, any Sort of Fleſh Meat whatſoever: And 
ce that every Perſon offending in the Premiſſes ſhould for every 
«© ſuch Offence forfeit and pay to the Chamberlains of the ſaid 
City for the Time being, the Sum of Three Pounds, to be 
revived Action of Debt, in the Name of ſuch Cham- 
berlains, in the Court of Pleas held for the ſaid City, and 
not elſewhere, with full Coſts of Suit, and to be applied by 
them to the Uſe and Benefit of the Poor belonging to the 

ſeveral Alms-houſes erected within the ſaid City. . 


cc 
cc 
| cc 
cc 
cc 
cc 


cc 


cc 
cc 
cc 
cc 
ce 


cc 


This By- Law the Serjeant alledged to be a good One; And Cited | 
in Proof of it, 1 Staerf. 24, Player v. Jenkins, 


Mr. Juſt, IWilmot, at the time of the original Motion, 3 
that there was a * Caſe in the Year-Books, (the Prior of Dun- 


table 's Caſe,) about a Man's n reſtrained from Selling Meat 
in his own Houle. 


And Mr. Juſtice Deniſon and Himſelf (the only FER then in 


Court) made a Rule to ſhew Cauſe why there ſhould not go a Pro- 1 8 


cedendo. 


On «th May 1759, Mr. Norton ſhewed "Cans againſt the Pra- 


cedendo; and objected to the Validity of the Nen. 


But a PRELIMINARY Doubt was made by the Court, (originally 
ſtarted by Mr. Juſt. Deniſon,) © Whether the Court would ſuffer 
* a By-Law to be objected to in this Jummary Way, upon a Motion 
* on the Return of a Habeas 2 in any other Caſes EXCEPT 


<« thoſe from the City of LoN DON.“ 


They 


— — 


BE 
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They agreed that this Method had been always practiſed upon By- 
| Laws returned into this Court, to Writs of Habeas Corpus cum Cauſa, 
directed to the Courts of the City of Lonpox : But they did not re- 
colle& any Inſtances where the ſame Thing had been permitted, in 
the Caſe of any OTHER City or Corporation. r 


Mr. Juſt, Deniſon (aid that ſuch a Diſtinction between the City 


of London, and all other Cities and Corporations, might per- 
haps ariſe from particular Methods of Recovery being eftabliſh- 


ed and allowed by the Cuſtoms of London, which cannot be 


rſued in this or any other Court : So that the ſhewing that 


| to be the Cauſe, is a good Cauſe of Detainer. For upon #* * Theſe 


theſe Writs of Habeas Corpus, the Perſons to whom they are * = 


directed muſt ſhew a good Cauſe of Detainer : And if this Side, out of 


Courts to proceed; it is a good Cauſe of Detainer. Therefore 28 1 


Court cannot proceed, as the Cuſtoms of London authorize their the King's 
ey only 


the Court will there enter into the Validity of the By-Law, to order the Fer- 


A 


| beas Corpus cum Cauſa iſſues, and a By-Law is returned as the r Wit of Er. 


ſee whether that be the Caſe or no: And if the By-Law ap-/ of the De- 


| : | k fend 
bears to be bad, the P arty ſhall be diſcharged, as being de- — 
tained without Cauſe. _ GET I = without men- 
> ES R ä | 1 tioning the 
£ . 83 3 5 . Removal of 
nd 0 Writ of Error lies hither from the Courts of the City of + the Canſe. 
Lonpon. But in all other Cities and Corporations, if a Ha- 3 _ 
rporations, 


3. Foundation of the Action below, the Method is not, for the ror does lie, 


| Defendant to object to the By-Law upon Motion; But the Plain- teturnable in 


this Court. 


tiff is to begin de novo, and to || declare over again, here in this | V. 6 B. 
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Court: And therefore the Queſtion is Whether He ought not 177. 


The CovrT agreed with Mr. Juſtice Deniſon, that it was in- 
cumbent upon the Counſel for the Procedendo to ſhew that in 
any other Corporation lſides London, the Court had ever entered 
into the Queſtion concerning the Validity of the By-Law, upon 


But they urged, That the Action given by 7516 By-Law is reſtrai- 
ned to be brought in that Court, and vor elſewhere :' Conſe- 
quently, no Action can proceed in his Court, founded upon /is 
' NEGATIVE By-Law : Nor can the Plaintiff declare here, upon the 

preſent By-Law. r 1 


The only Caſes in the Books, upon any By-Law containing ſuch 

Negative Words, (And all of them, in London;) they ſaid, were 

I Lev. 14. Mayor and Commonalty of London v. Bernardiſion. 2 Si- 
PART IV. Vol. Il, KK _ 
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„ 5 8. C. Chamberlain of London v. Barnardifta. . 1 1 Keie 
* Mr. Norton 32. S. C. Player v. Barnardiſn. * 6 Mod. 123. Cuddon, 
4c, 1. us CHamberlain of London v. Provoſt ; and 6 Mod. 177. Fazakerly v. 


erroneouſly Baldve : Both, on the fame By-Law as Barnard! ton 8 Caſe. They 
reported: For alſo cited a Caſe of the Chamberlain of London v. Grefvenor 14 "ip 


3 3 C. B. and a later One of Harris v. Wakeman 28 G. 2. B. R. a 


ſearched; of Error upon a Judgment given in an Action founded on a By-L; 
And there in this very City of JYorceſter. 


were no ſuch in 
negative 


Words in it. But Mr. Serj. Nares, Mr. Morton and Mr. Alon, of Councel for 
the Procedendb, deſired further Time to look into this Prelinunary 
Queſtion: For which, they ſaid they were not e as. er 

Were not at all apprized of an Ding of this Sort. * 


The CourT granted it. But They de that if theſe Mens. 
tive Words ſhould be a/lowed to prevail, All the Cities and. Cor- 
porations in England, and even All the little Burroughs who had 


Courts of Record, would put as Words into their ans £2 
and exclude this Court. | 


The Rules were therefore, at that T ime, enlarged. 
And theſe Cauſes being now mentioned again, | 


Mr. Serj. Neves, Mr. Morton, and Mr. Alion 8 that 
| das could not find any Inſtance where the Court had entered into 
the Validity of the By-Law returned, in a ſummary Way, upon 
4 Motion; ; — in thoſe which had been returned from London. 


But they argacd that there was 10 reaſon to diſtinguiſh | between 
London and other great Cities; And that the Hands of the Inferior 


Court ought not to be tied up, where this Court cannot do the Plain- 


tiff the ſame Fuſtice that the Inferior Court (by Virtue of their local 
Cuſtoms) can. They urged the great Inconvenience of obliging the - 
Parties reſiding in Corporations in the Country, to ſue i in his Court 
for Penalties of very ſmall Value and upon local By-Laws: And they 
ſaid it would be very hard, if the Plaintiffs ſhould be excluded from 


entering into the Queſtion here, pon Motion, when it was e 
ble for them to * a Declaration bere. 1 


They cited 1 Ro. Rep. 232. Sterling 8 Cale. as being within 
the ſame Reaſon as this Negative By-Law : Which Caſe was upon 
a Charter, which had the excluſive Words © And not elſewhere ;” 


And would have been a Ground for a Procedendb, if! it had been re- 
turned. 


And they alſo mentioned Wat: and Bemboe' s Caſe, in 1 Leon. 3. 
Pl, 3: and Cro. Elis. 894. Grice v. nent ; and 1 Mod. 90. 
4 Ls — 3 


I . rr — 


"after Term 32 Geo 4: 


. 


— Which two latter Caſes are upon Chenovie * 


et petit quod inqu ratur de debito; under Cuſtoms prevailing in Nor- 
wich and 1 in Briſtol. 


Mr. Norton, contra—This is a mere perſonal Aion : It is not an 
Action grounded upon a Cuſtom. And it is a Caſe where this Court 


can give the like Remedy and do the 1 Juſtice that the Inferior 
Court may. 


Lord MansFIELD—This is an ARtion upon a By-Law, and comes 
removed hither from a Corporation in the Country, upon the Re- 
turn of a Habeas Corpus : And the whole Queſtion, at preſent is, 
'« Whether the Court can enter into the Confideration of the Va- 
5 hdity of the By-Law, upon the RETURN.” 


There is a ſettled Courſe and Form of Meese in Caſes of this 


Nature; Of which there are many . thouſand Inſtances: And 
yet, though there be ſuch Numbers of Inſtances of this kind, there 
is not a fingle One, where the Court has ever determined the Va- 


lidity of the By-Law, upon the RETURN, excepting in London. | 


As to the Validity of this particular By-Law, If it be true, © that 
e there never uns ſuch a One,” that is a ſtrong Argument againſt 
it's being a good One, However, the Validity of it is not to be 


diſputed upon the RETURN ; but in the ordinary Gourſe of Proceed- 
ing in the like Caſes, viz. by the Plaintiff's declaring here, and the 


Defendant's demurring to it, if he thinks proper. It never has been 


done, in this ſummary Way, upon the Return; nor ever attempted 


1 thought of before: And therefore We ought not to do it now. 


And 
| By-Law. 


The 7 per Courſe is ſettled; It muſt be by declaring here: 


As to Sterling s Caſe in 1 Ro. Rep. 232. It is not an Authority 


in th:5 Caſe: Charters of Exemption ar are very tenant from e 


| of Corporations, 


Mr. Juſt. DEx1s0N was of the Game Opinion. He aid that this 
had never been done, but upon Returns from the City of London: 


And this was an Attempt to Set the 5 of the Court extraju- 


ene 
Mr. Jutt FosTs Let the Plaintiff 1 here. 
Mr. Toft. WIL Mor faid He had ſearched very diligently; but 


could not find any Inſtance, except in London, where the Court had 


| ova entered Into a Queſtion about the Validity of a By-Law, Th 


Defendant may dewur, if He has any e pere to 4de 
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the RETURN: And therefore He was clear ce that the Court were 


© not authorized to do ſo.” 


Per Cur. unanimouſly, 
The Rur © to ſhew Cauſe why a Procedendo 
«© ſhould not iſſue,” Was DISCHARGED, 


And The like RuLE was 4115 made i in the 2 
other Cauſe. . 


Rex ver/. Richard Waite. 


1 N HE Cougr e Articles of the Peace, which One Thomas 
Burrough, of the Devizes, offered to ſwear againſt the Defen- - 


dant who reſt 144 at the ſame Place. 


Their Reaſon, and their only One, (for the Charge was exceed- 


110 ſtrong,) was Becauſe the Exhibitant had not applied or endea- 
voured to apply to any Juſtice of Peace in his own Neighbourhood, 
but had choſen to come hither, at ſuch a Diſtance from the De- 
fendant's Reſidence: Which Method would put the Defendant to 
the unneceſſary Inconvenience of being brought up hither, inſtead - 
: of inding Security in the Country. 


For which Reaſon, They directed the Exhibitant to g0 before 
ſome Juftice of Peace in the Neighbour hood; and there exhibit his 
Articles, and pray the Security of the Peace: Which the Defen- 


dant might then find in the Country, without coming wp to Lon- 


don for that Purpole. 


Monday 21k Rex . William Lewis, Capital Burgeſs and Alder- 


May 759. 


man of Mew Raamnor. 


ON 1 Cauſe againſt an Information in Nature of a Quo 
Warranto, to ſhew by what Authority the Defendant acted 
in the Characters abovementioned, it appeared to the Court, that 
the Charge was exceedingly groundleſs and frivolous, and could not 


but be known to the Proſecutor to be ſo. 


Whereupon Per cur. 
The RuLE was diſcharged, with Cosrs, 


1 | | Foſter 
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1759. 
AUSE was ſhown on the Part of the Plaintiff, againſt diſchar- 
ging an Order made ty Mr. Juſ. Deniſon at his eee ; 
85 x againſt the Defendant's being at Liberty to wave bis Plea, and 
plead. the General Iſſue. 


Mr. juſtice Dein s Order (made in the Vacation) was © That 
e the Defendant ſhould PLEAD SUCH PLEA AS HE WOULD STAND 
« py.” And it was objected to it © That /uch an Order ought n not 
0 have been made by a Judge at bis CHAMBERS, 2 
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5 The whole Caſe was this. It was an Action on a Policy of b 
ſurance. The Declaration was delivered in Hilary Term laſt (on 
the 8th of February.) The Venue was laid in the County Palatine 
of Lancaſter. The Defendant's Attorney applied to Lord Mangel 
and obtained an Order from his Lordſhip, “ for fen Days time to 
0 2 the Defendant pleading an iſuable Plea; and conſenting to 
* take ſhort Notice of Trial (if neceſſaty) for the next Allizes,” 
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The Defendant had filed a Bill in Chancery: To which. No 
Anſwer was put in. The Defendant's Attorney, being defirous to 
ſee what Anſwer would be made to this Bill in Chancery before he 
pleaded, endeavoured to ſtave off the Common-Law Trial till after 
the then approaching Aſſizes: In Order to obtain which End, He 
pleaded a Sham Pha, © of a Judgment recovered in another Court.“ 
On his pleading this Sham Plea, the Plaintiff's Attorney immediate- 
ly applied (it being then Vacation-time) to Mr. Juſtice Deniſon, who 
made the above Order. Then the Plaintiff's Attorney put In a 
| Replication © of Nul tiel Record; and made up and delivered the D 
Paper-Books, with the Common Rule indorſed thereon, * to re- = 
* turn them within Four Days; otherwiſe a Writ to iſſue,” The 
Defendant's Attorney returned the Paper Books within the 4 Days : 
But at the ſame Time gave Notice that he would move the, Court 
** That the Judge's Order might be diſcharged; and that the. De- 
* fendant might be at Liberty to wave his Plea.” And he af- 
terwards made Affidavit of all the above-ſtated Facts; and alſo 
That he verily believed, from what Evidence he was at preſent 
poſſeſſed of, together with ſuch further Evidence as he expected 
to ariſe from the Plaintiff's Anſwer to the Bill in Chancery, that 
the Defendant would be able to make a good Defence at the Trial 


of this Common Law Cauſe.” And he offered to bring all the 
Money demanded, into Court. 
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2 5 
The CourT All agreed in juſtifying the Order made 407 Mr. 
Juſtice Deniſon, not only as being rightly made upon the Circum- 


ſtances appearing to Him; but alſo, as being ſuch a One as N 


be properly made by a Judge at his Chambers. 


Lord MANSFIELD ſaid It was reaſonable to . Deforidants 
with ſome time to make their Defence, on Special Circumſtances 
being made out ; And that if the whole Matter had appeared to 


Him, when He gave the Defendant Ten Days, He might per- 
haps have granted an Imparlance. 


Mr. Juſt. Dzxrow obſerved that . iſſuably meant 1 


TY SUCH an Iſſue as the Plaintiff might go to Trial upon. 


Mr. Juſt, P os TER obſerved that if the Ld. Ch. Juſtice had been 
acquainted with the whole Circumſtances of the Caſe, when He 


made his Order for Ten Days; he would have granted ſo much 


Time as to have carried it over the Aſſizes. ä 


This Matter ended at laſt in a Rule by Conſent : And the Wit- 
neſſes v were to be examined before Commiſſioners Sc. 


Rex ver/. Corporation of Wigan, or 
PE Rex ver/. Curgaey Eſq; et ar. 5 


1 [ PON a Vacation in a 8 ifa proper Application for 


a Mandamus to go to Election, be made and granted, It is NoT 


of Courſe, That any other like Motions may be made by oruER Par- 
ties, for the ſame thing: But! if there be a reaſonable Cauſe to ſuſpect 


* That the Party who firſt moved for it does not really mean to 
« carry it into Execution,” his muſt be particularly laid before 


the Court by Affidavit ; and then a Rule ſhall be made“ to ſhew 


© Cauſe.” Which Method was taken in the preſent Caſe, where 


the other Party had made a Prior Application: For upon Affidavits 
of particular Circumſtances, a Rule was made on Mr. Afon's Mo- 


tion, to ſhew Cauſe why a Croſs-Mandamus ſhould not iflue to be 
directed to William Curghey Eſquire, commanding Him to hold a 
Court Leet, in order to go to the Election of a Mayor. 


Mr. Morton and Mr. Vinn now 3 Cauſe againſt this Rule, 
and why the laſt Applier ſhould nt have a concurrent Mandamus, 


to command the Corporation of Wigan to go to the Election of a 


Mayor. They cited Rex v. cus goo of Scarborough, M. 1753. 
Rex v. Corporation 4 Haſlemere, M. 17 53: . which Caſes 
T ——tgrnce" 
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BE 


— 


turned upon this ſingle Queſtion, © Whether — was any rea- 
« ſonable Cavst to ſuſpect that the Party who firſt applied for the 


© Mandamus, did not really mean to carry it into Execution,” Now 


here, They ſaid, was no fort of Ground for any ſuch Suſpicion Nor 
Was there, in F. act, the leaſt Intention of that kind. 
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And they added, that if the Aprlicdtion for a ſecond Writ was 


at all proper, Yet it would be i improper to ſpecify the Direction of 
it to the Particular Perſon named in the Rule. 
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Mr. Afton Mr. Yates, and Mr. Campbell contra, inſiſted that They 


were the firſt Appliers for a Mandamus fo hold u Court Leet, 10 
Order to go to the Election of a en done 


— 


r MOLD 
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The Caſe of Scaviqroingh was only quia timet : And the Motion 
was, for that reaſon only, denied by the two Judges then 1 in Court. 
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They relied « on the Ac of 11 G. 1. c. 4. Which, they ſaid, was 
i very plain Rule to go by. In Eveſham, P. 6 G. 2. B. R. on the 


Death of an Officer of the n Croſs Mandamuſſes were 
moved for, on the ſame Day. 88885 
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As to he particular Direction of the preſent concurrent Writ— 

The Court do very often expre/ly direct the Mandamus to particular 

| Perſons by Name. M. 9 G. 2. Rex v. Burrough of Oreford B. K. 
737. was ſo; and Was a Croſs Mandamus, with. Affidavit. 


And it is rightly directed to Curghey, by Name. H. 9 G. 2. B. R. N 
Rex v. Matthew Manning, in Thetford, was directed to him by 
Name: And many other like Inſtances. There was another, 
which was expreſly directed to Lord Arundel of Wardcur, or to bis 
Steward, to hold a Court Leet: This was in 1753 and 1754: Rex 
28. - Williams was the Name of the Cauſe, 


' Their Mandamus \ is to the Corporation: Ours is under the third 
Clauſe of 11 G. 1. c. 4. and is to be directed to One particular Per- 
lon, vig. the Perſon who ought to hold the Court Leet. They 
| lad, They only wanted to be ſecure of an Election within the Year. 


Lind ir cert E LD— 


The Queſtion ſeems to be now taken up, (though not before diſ- 
puted, ) © Whether theſe Croſs or Concurrent Writs of Mandamus 


* are to be granted of Courſe, without ſome ſpecial and particular 
* Reaſon.” And therefore 


1 wil 


Faſter 1erm 32 Geo. 3 


* will conſider it, upon the Precedents upon the Circumſtance 
of this Caſe ; and upon the Reaſon of the Thing, 


The Priority of Application to the Court for the Writ of Nene 
to go to an Election, is generally caſual and accidental. Where, (as 


in the preſent (aſe ) it depends upon the entering up the Judgment 


of Ouſter, the proſecutor has ſome Advantage, by Knowing the 
preciſe Time when the Judgment of Ouſter was bigned. 


It has been now / urged, as it ſeems to Me. "Hock the two Ig: 
cedents of Oreferd, and of Eveſham, © That Croſs or Concurrent 
« Writs of Mandamus to go to Corporate Elections, are to be gran- 
© ted of Curſe.” Theſe two Inſtances paſſed without Argument 


or Oppoſition : Whereas the two ſubſequent precedents cited on the 


other Side, VIS, thoſe of Scarborough and of Haſlemere, were deba- 


ted and fully conſidered. And it is not the Courſe of the Court, 


(as the Maſter reports to Us,) to grant Croſs or Concurrent Writs 


of Mandamus, of Courſe, without Jpectal Reaſons. 


If there is a Ground of Suſpicion laid, That the party gelt ap- 
e plying for ſuch a Writ does not mean fo execute it,” It is reaſon- 
able to grant the Carriage of another /1ke Writ to the other Side. 
But here is 20 ſuch Ground laid, nor is there any Reaſon at all to 
ſuſpect it: On the contrary, they undertake peremptorily to execute 
the Writ which they have applied for. But there is another Ground 
laid in the preſent Caſe, and a very material One too; vis. a Doubt 
Whether they will execute it effectually and legally, by diredting 
their Writ to the proper Perſon. The Court cannot take upon them- 
ſelves, previouſly to iſſuing the Writ, to determine * zo whom it ſhall 
© be directed.” That may depend upon the very Queſtion to be 


tried, The Court do not uſe to ſpecify by Name, to w/012 ＋ 5 
Writ of Mandamis ſhall be directed. ; 


If We ſhould grant Writs to both Parties it would occatian. not 
only double Expence and double Trouble, but double Elections: Which 
would be infinitely inconvenient to Corporations, and could not 
3 prevented under ſuch double Writs. 


The very Words of 11 2 18 . ſhew that it. would. 1 deter- 
mining the Right before- -hand, if We ſhould Order 70 hon. the 


Writ hall be dir ected. 


As to the Cauſe of Suſpicion bere offered, The Affidavits are ex- 
tremely looſe, and built upon mere Imagination. Therefore there 
is no ſufficient Ground for granting two Writs in this Caſe. 
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BE 


Mr. Juſt. Den1soN concurred in general: And He was particular 


in declaring Two things; v2. 1ſt. That the Granting two concur- 


rent Writs of Mandamus © to go to Corporate Elections, is not a 
Matter of Courſe to be done without Special Reaſon; And 2dly. 
That the Court are not particularly to ſpecify 70 hom the Writ 
cc ſhall be directed. And He mentioned a Caſe of Rex v. Nants. 


Mr. Juſt. FosTeR alſo concurred. He ſaid It was at the Peril 


= of the Perſon who deſires the Writ, to direct it to a proper preſiding 


Officer: And He cited the Caſe of Carmarthen, where the Court 
would not ſpecify i in particular the Perſon to | whom it ſhould be di- 
rected, 


Mr. Juſt. W1LMoT likewiſe concurred clearly, © That it was 

« neither right in itſelf, nor the Practice of the Court, to iſſue Con- 
e current Writs without ſpectal Reaſon.” And fo, He ſaid, were 
the Caſes of Scarborough and Haſlemere. And here, He faw no 
Ground of Suſpicion * That the firſt Applier did not mean to exe- 
© cute it fairly. 


And as to the Cour s giving particular Inſtructions about the Perſon 


to whom the Writ ſhould be directed; it was not uſual, nor in this 
Caſe proper : For it might be in many Caſes, and would be in this, 


ö = Prejudging the Right of the — before the 8 5 17 8 and 


in an Mamer. 


Ber G unanimouſly, 
RULE DISCHARGED. 


Rex woſ Benjamin Cox Eſq; 


T HE Court had 9 a Rule for the Defendant, a Juſtice of 


Peace for the County of Mzddleſex, to ſhew Cauſe Why an 


Information ſhould not be granted againſt him, for refuſing to re- 


ceide an Information regularly and duly laid before him againſt a 


Baker for exerciſing his Trade on @ Sunday, contrary to the Statute 
of 29 Car. 2. c. 7. (© for the better Obſervation of the Lord's 
* Day;”) Mr. Cox Giving it as a Reaſon for his Refuſal © That 


M = Juſtices of Mzddleſex and of Weſiminjier had come to ſuch an 
4 Agreement amongſt themſelves, not to receive ſuch Informations.“ 


They laid the Streſs of the Caſe upon the Juſtice Refu ual i to re- 
ceiue the In formation at all: Though 
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Monday 28th 
| May 1759. 
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Mr. Juſt, Fosr ER on the Original Motion, thought that there was 
no Need to receive it, if the Juſtice was of Opinion, upon it's being 
ned to him, that the Caſe ſtated to Him was not an Offence 


« within the Act.“ And He intimated his wn Opinion, pretty ſtrong- 


ly, © that it was not ſo; and that it was better that One Baker and 
„ his Men ſhould ſtay at Home, than many Families and Servants,” 
He ſaid He was as much for the Obſervation of the Sabbath, as an 
One: But He did not think a Fhariſaical or a . Obſervation of 
it to be neceſſary. 


Lord Maire likewiſe at t the ſame Time, hinted His Opi- 
nion © that the Sabbath would be much more generally obſerved by 
« a Baker's ſtaying at Home to bake the Dinners of a Number of 
* Families, than by his going to Church, and thoſe Families or their 
1 Servants ayins at Home to dreſs Dinners for themſelves.” 


. Howeves, They All ere chat! it would be by no Means amiſs, 
that the Juſtices at Hicks's Hall ſhould have an Opportunity of know- 
ing the Opinion of this Court upon this Subject: And (for that Pur- 


poſe principally, as it ſeemed to Nie.) they France a Rule to ſhew 
dy gre | 


Mr. Serj. Nes and Mr. Stowe now ſhewed Cauſe; nk obſerved 


that the Charge was not for baking Bread, but for baking Puddings, 


Pies, and other ſuch Things for Dinner. And that the Act of 


29 C. 2. c. 7. § 3. allows of dreſing Meat, on a Sunday, for Din- 


ner; And 01 Works of Neceſſity and Charity. 


And all the Juſtices of Peace of Middleſex and We eftminſter have 
ed that bis is not an Offence which that Statute meant to pu- 
niſn. And this Gentleman, Mr. Cox, heard the whole Complaint; 
and 'then declared the Opinion of Himſelf and of his Brethren, 


That it was t an Offence within the Meaning of the Act of 
Parliament or any other Law: For that He and the other ſuſti- 


ces conſidered it as a Cook's Shop, and as a Matter of * 1 


1 and of Relief to poor People.“ 


Mr. Nor bon, Mr. Morton, and Mr. Altar « contra, for 18 th 


formation cited two Caſes of Rex v. Sergeſen and Rex v. Dawſon. 


This does not appear, they did, to have been a | bakfds for the 
Poor only, or for the Poor at all; Which cannot be preſumed: 80 
that it does not appear to be a Work of Charity or Neceſſity. Nor 


is it to be ranked under the Appellation or Nature of a Cook's 


Shop ; and conſequently not le ares the Proviſo in the third Section. 
2. | | The 


Eaſter Term 32 Geo. . 


— 5 
„* 


The Words of hs Act are ©. That no Tradeſman, Aber, 
« Workman, Labourer, or other Perſon. whatſaever,: ſhall do 


« or exerciſe. any. wordly Labour, Buſineſs or Work of their 


* ordinary Callings upon the Lord's Day, or any part rep 
( Works of Neceflity and Charity only excemted; we 


$3 5 l That nothing in this Act contained, ſhall ex- 


*« tend to the prohibiting of dreſſing of Meat in Families, or 


e Drefling or Selling of Meat in Inns, Cooks Shops, or Victu- 
7M alling-Houſes, for ſuch as cannot otherwiſe be provided.” 4 


Lord MansrixIb— The complaint now appears to have been 
founded upon a Miſrepreſentation of the Fact: For the Affidavit 
charges this Juſtice of Peace to have refuſed receiving the Informa- 
tion; and that He told them the Juſtices had come to an Agreement 
not to grant Warrants againſt Perſons for baking on a Sunday.” 
Whereas it now appears that He did hear the Charg e; and that it 


was not baking in general on a Sunday; but baking Pic Pudaings and 
Meat for Dinner ; not ſaying a Word about Bread, which is the 
Buſineſs of a Baker's ordinary Calling. And He told them © That 


„Is Sort of baking or dreſſing Meat on a Sunday was not, in his 
« Opinion and in the Opinion of the reſt of the Juſtices, an Of- 


 * fence within the Act.“ I am not ſatisfied that their Opinion was 


wrong. And if he really judged it not to be within the Proviſion 
of an Law, and had conſulted his Brethren. who. thought ſo too, 
the Court would never grant an Information. againſt. mM even 
though ſuch Opinion had been erroneous. 


1 * „ e 
nnd BULP) 196 
i 


Mr. Juſt, Dxx1s0N—This Court will never grant an Information 


againſt a Juſtice of Peace from a mere Error in Judgment. And He 
däeclared that He thought the Juſtices to be in the Right in their 
Opinion; and that this was not a Caſe within the Meaning of the 
Law; It ſeems to be within the Equity, though not within ithe 


Words of the Proviſo of Section 3. Therefore the Rule "__ 


to be diſcharged. 


Mr. Juft. FosTER concurred that the Rule ought to be diſ- 
charged. He was clear that this Caſe was not within the Provi- 
ſion of the AQ: But it falls within the Exception of Works of Ne- 
ceſſity and Charity, and alſo within the Proviſo, as being a Cook's 
Shop. And it is reaſonable that the Baker ſhould bake for the Poor, 


as that a Cook ſhould roaſt or boil for Wem: There is no o Reafon ſor 


any e. 
And as the Juſtice has ated rightly, and alſo upon right Mo- 
tives, the Rule ought to be diſcharged with Cofts, | 5 
A 
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Eaſter Term 32 z Geo. 2 2. 


1 


A Juſtice of " has a Right to judge fe for Himſelf, Whether the 
Matter charged is an Offence within the Law: And if upon hearing 
the Charge opened, he thinks it not to be an Offence within the 
Law, he ought not to proceed upon it; which could be to no Pur- 
poſe but merely to put Perſons to unneceſſary T rouble and Charge. 


Mr. Juſt, Wil Mort comes out now, that the Juſtice did not 
refuſe to hear and receive the Complaint ; though when it was open- 
ed to Him, he judged that He ought not to preceed upon it. And in 


this He judged right : For it is not an Offence within the Proviſion 
of the Act; It is particularly within the Equity of the eren of 


Cooks Shops. © 


Therefore I think the Juſtice had no furiſtiffion to ae upon 
the Complaint. I think that no Juſtice of Peace ought to be puniſh- 
ed by an Information, for an Error in Judgment. But I think that 
the Juſtice was in the right in the preſent Caſe : And therefore: that 
the Rule _ to 028 ee wth Cofts. EEE ESI 


RS do, 3 on 
eit no: fc 5 Rurr DISCHARGED with Corrs. 1 


Ren 0 lohabitant of N ether « Heyford, 


rt 


"WO Juſtices ci bn Gare ab Hannah his Wife, Pug | 
 Kifhngoury to Nether box ls And the Jens, | conlirtned ) 
thei Order. 3 


hy hg: 41 uh * 


At appeared uf upon wks Special State af ths Caſe, That th © Diapers 


laſt Service for a Year, under & regular Hiring for a Year, was at a 


Farm-Houſe called Dirt-Houſe ; which the Pauper ſometimes faid 


was in the Pariſh of Netber Heyford, and at other Times, that it was 


in another Pariſh (named in the Order of Seſſions.) But they inte 
that it lay 1 in One OR the Other of the ac two ariſes, 2 


This Order was, 3 Conſent; rd to de too babes u for the 
Court to judge upon: And it was ordered, by Conſent, that the 
Matter ſhould go back to the Seffions, for chem to "Rates! lan 
Pariſh the faid Dirt-Houſe ſtands 1 an. 07 een ec 

On Thurſday the roth May 17 59, Sir Richard Liy 4 ms fo o f 
the New Grder of Seſſions, made and returned —— to the laſt. 
Rule, which was © To enlarge the former Rule for ſhewing Ciuſc 
10 * why the Original Order made for the Removal of Jobn Gure and 

3: [t „, Hannab 


* 2 / Fa 


| bis Miftreſs's Leave, he parted with her and went to work with 


4 r 9 


4 n Ferrer 


Eaſter Term 32 Geo. 2. 


„ Hannah his Wife from Kiſtingbury in the County of Nartb- 
« ampton to Nether Heyford in the fame County, ſhould not be 
« quaſhed; And alſo further Ordered, © That in the mean Time 
< it be referred back to the Juſtices of the Peace in and for the ſaid 
“County, to ſettle the Fact particularly, and to ſtate particularly 
« in what Pariſh the Dirt-Houſe (mentioned in the ſaid Order of 
© Sefſions) lies; and afterwards to return the ſame to this Court. 


Which Motion was granted ; And this Order of Return ordered 
to be filed. 3 5 


It was as follows via. 


In Purſuance of and Obedience to the Rule hereunto annexed, 
This Court [the Seſſions] doth hereby certify That upon hearing 
of the Appeal concerning the Settlement of John Gare and Hannab 
his Wife, at Epiphany Seſſions, 31 G. 2. the Fact then appeared to 
be, That the faid John Gare was born in Farthing flone in the 
County of Northampton. That before Micbaelmas 1754, He was 
hired for one Year as a Servant to Edward Judkins, who then lived 
in a Houſe called the Dirt-Houſe adjoining to a High Road lead- 
ing from Towceſter to Daventry : Which Year's Service the faid 
Jobn Gare performed at the ſaid Dirt- Houſe. That it did not ben 
appear Whether the ſaid Dirt-Houſe was in the Pariſh of Stow 
Mine Churches, or Nether Heyford in the County aforeſaid. That 
he the ſaid Gare before Michaclmas 17 56, was hired for One Year 
to Widow Bliſs of Furtbing flone aforeſaid ; and continued in her 
Service until Five Weeks before Michaelmas 1757: When with 


one Litchfield a Farmer at Ki//ingbury in the County aforeſatd, and 
ſtayed. with Him, the ſaid Five Weeks, at K://mgbury. That 
after Michaelmas 1757, the ſaid Gare went to his ſaid Miftrefs 
_ Bliſs for his Year's Wages ; The whole whereof ſhe laid down to 
bim, and He thereout voluntarily dedutied Ten Shillings for his Five 
Weeks Abſence; being the ſame Sum he had earned and received 
for his Five Weeks at Ki/ſingbury, That the original Contract, 
nor any New One, with his Miſtreſs Bliſßs was diflolved or made, 
| fave as aforeſaid. And that if his ſaid Miſtreſs had, during the ſaid 
_ tive Weeks, required him to return to her, He fhould have fo done. 
| Therefore this Court [the Seſſions] upon hearing the ſaid Appeal, 
for * Reaſons aforeſaid, did confirm the Original Order of Re- 


- And in further Purſuance of and Obedience to the faid Rule, 
This Court [the Seſſions] doth hereby further certify, That at this 
preſent. Seſſions, it fully appeared to the Juſtices of the Peace in the 
laid Rule mentioned, who were then preſent, on the Examination of 
TC... M3 Witneſſes, 


Eaſter Term 32 Geo. 2. 


Wienefles, that the Gid Dire-Houſe lies and is in the Pariſh of Ne- 


Tur HEYPORD. aforeſaid, and not in any other Parith eee. 


Mr. Caldecott, who moved to quadh theſe . owning chat! it 


| rad; now clear that the Dirt-Houſe ſtood in Nether Heyford, -urged 


that the Pauper had gained a Settlement by his Service with the 
Widow Bliſs at Farthing fine: And He cited 1 Strange 423. Rex 


v. Inhabitants f oy 2 mg th 12 32. on ad in Sandwich v. 


* V. ante, pa. 


592 to 590. 


Goadneſtone. 


Sir Richard Lloyd contra, inſiſted that the Pauper' $ Contract 
with the Widow Bliſs was totally and abſolutely aiſſolved, by his 
parting from her Service * Hive Weeks within the Year. 


CuRIA ADVISARE VULT, 


Lord Ma ANSFI ELD NOW delivered the Reſolution of the Court, 


The Queſtion turns ſingly upon this, Whether ki 2 
&« for Five Weeks was a Diſſolution of as Contract. 


If he had his Miſtreſs s Leave, it was not : if he had it not, it 
was. And We are All of Opinion, that it was only an Abſerce 
WITH Leave, For it appears that both Parties conſidered the Con- 


tract between them, as ſubffiing and not diſſolved. He paid her 


the 1/bole that he had earned in the 5 Weeks that he was abſent; 
that is He voluntarily deducted it from the Wages She laid down | 
to him; conſidering himſelf as her Servant during that Time: For 

otherwiſe: the Deduction would not have been a Deduction of 


the particular Sum earned by him; but a Deduction in Pr 
tion of his whole Year's Wages to the Time of his Abſence. And 


he looked upon himſelf as liable to be called back within the 5 


Weeks. 


= Therefore it was only a Lage to bo "abs for the whole Time, 


or for part of the Time, as She ſhould call him back ſooner or 
later. And as She did not call him back ſooner, It was a Leave 


for the whole Five Weeks. It is ſtated that the Man was willing to 
have returned within the 5 Weeks, and would have ſo done, if his 


Miſtreſs had required him to do it. And the Sum deducted was 
not proportioned to the Time of his Abſence : Which would have 


been the Meaſure of Deduction if the Contract had been conſider- 
ed by them as totally diſſolved and at an End, when he went 
away from her. But the paying her the exact Sum that be had 


earned, ſhews that theſe 5 Weeks Service was treated by them as 
a Part of the Service done 70 Her. 


I 


And 
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Saturday 16th 


June 1759. 


Rex ver. Beardmore, (Vnder-Sherif of of Midal ter) 


R. 3 General had moved (on the 2gth of: 
January laſt) for an Attachment againſt Arthur Beard- 
more, the Under-Sheriff, for a Contempt of the Court, 
in taking upon himſelf, without any Pretence of Autho- 


rity, to REMIT Part of the Sentence pronounced upon Jobn Sbeb- 
 beare. in Michaelmas Term laſt: One Part of this Sentence was, 
Mp That the Defendant Job Sbebbeare be fet 1N and upon aneh * 


neral which were very full in aſſerting © that the Defendant only 


C6 


And ſeveral Affidavits were then nroduced by Mr. Attorney 0e. J 


“ ſtood upon the Platform of the Pillory, unconfined and at his E 
attended by a Servant in Livery, (which Servant and Livery were 
hired for this Occaſion only,) holding an Umbrella over his Head, 

6c all the Time: But his Head, Hands, Neck, and Arms were woT 
af all confined or put into the Holes of the Pillory ; ; only that he 
ſometimes put his Hands upon the Holes of the Pillory, in order 
to reſt himſelf.” And it was proved that Mr. Beardmore at- 
* tended as Under-Sheriff ; with his Wand; and that He treated 

the Criminal with great Complailance, in in taking | him to and from 


cc 


5 the Fer. oy 


A Rule was 8 to ſhew 98 ah an  Anachment Sula 
not iſſue againſt Mr. een, the Under-Sherifh, | 14.86 


and M. Horsard ſhewed Cauſe. 


on Thurſday 8th February 17 59, Mr. Morton Me. 805 b 


25 


Mr. Beardmore's Affidavit ſhewed that his officiating at all in * 
Affair was quite caſual and unenpected, on a ſudden Meſſage om 
his Brother Under Sheriff. It was as full and explicit as poſſible, 
7 That he had no Sort of De/ign or Intention either directly or 4 
«C re y 


"Trials Term. 3a & 25 Ge⁰ 2 


* 


* * 


1 = a_ to favour Shebbeare ; that he gave no particular Direction to 


« his Under-Officers about it, but meant and mntended that this Sen- 


« tence ſhould be executed in the uſual and ordinary Manner, as other 
« Sentences of the like Kind were and uſed to be executed; and that 


Fe Rood at a Shop oppoſite the Pillory, during the whole Time, 


_« without almoſt ever taking his Eyes off from it during the whole 
« Time, in order to ſee the Sentence properly executed; and that 


% He would have obliget him to ſtand in what He, (Mr. Are 
e took to be the proper Manner, if Sbebbeare had offered to with- 
draw himſelf from ſuch Poſition. And He pofitively fwore 

« That according to the beſt Information he could get, He looked 

« ypot the Manner in which Shebbeare ſtood, to be the usual and 
„ pROPER Manner of Standing, purſuamt to Rules worded as this 
« Rule is: And that he did according to the beft f bis Judgment, 


fully and duly execute as pion Pe the 8 


4e and common Manner.“ 


And He p 14 or 15 Affidavits, proving that the manner 
in which Shebbeare actually ſtood, was with his Hands in and 
THROUGH the ſmell Holes, and his Head and Face rulxr EXPOSED: 


(ſome of them ſaid in and through) the L ARGE Haß: Abd 


| that de ſtood lo _ — WHOLE ener e mn required. 
- hinges 0 


LY! $ iin 


INN r 


"ao Geral of the Depohenny; (Sheriffs Officers: and d Orhers,) 0 
ſwore poſitivel that the Standing without confining the Head, was the 
anner and had been ſo for 30 or 40 Years in Mid- 
40 of 3 — ſtanding purſuant to Rules of this Kind; and 


1 * — 


chat air had been uſual in that County, mur to fafters or confine the 


Ilead in the Pillory, for a great many Years backwards, and ever 


ſince One or Two Perſons who were locked down in the Pillory 
had been killed: And feveral of them particularized how much In. 


And two of the Sheriff's Officers ſwore That they always deemed 


and conceived it to be à full Execution of the Words of the Rule 
to ſtand as this Man ſtood, with the Hands 5 yy the Head and 


Face expoſed N the Holes of the cranes a 


k ts 45 8 
1 7 6. f F of * 43 


But Mr. N ad his Counſel admitted his at leaſt did 


not 


pretend to contradict) that his Arms were not put through the 


ſmall Holes, and that the Pillory was noT ſhut down upon Shebbeare, 


nor his Heap abſolutely THRUST THROUGH if: Which the She- 
riffs Officers ſwore they did not apprehend to be neceflary or uſual, 
unleſe the Perſon was refrafory. Neither indeed was it preten- 


ded that the upper Board of this Pillory was at all ket down over 


3 


convenience might follow from faſtening it down upon the Head. 


„ ee IIEESY? 


— n 


794 Trinity Term 32 & 33 Geo. 2. 
Mr. Howard obſerved, (amongſt other Things), that the Centence 
of quartering and burning the BowELs of Traitors is never ftriftly 
executed, nor the Puniſhment of burning in the Hand, which is con- 


ſtantly and notoriouſly done in the Face and with the wedge of 
47 Jug de with a cold Iron. | 
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1 MakerixID-If the Charg e be true, it is A adepitied that ſuch 
a Diſobedience to the Rule of the Court, by their own en Is 
e in this ene Way. 776 


The Fact how ed is © That by the Patmidias. and under the In- 
<« ſpection of the Voder-Sheriff, a Criminal ſtood upright and erect 
upon the Platform of the Pillory ; ; and that his Head, Neck, 
Arms or Hands were ot put THROUGH the Holes wot the e Pillory; 
* nor his Head even inclined to it. . 175 


As to the De which Mr. W has ſet 1 would 
have been more judicious to have made no Defence at all, than ſuch 
a One as this. The Attempt to juſtify, upon Oath, the Offender's 

Standing Upright, as a Legal Execution of the Sentence, i is an Aggra- 

vation: It is contrary to every Man's Conviction ; And the Form of 
a Pillory alone demonſtrates what 18 meant by being ſet in, as well 
as upon it. The Offender was no more in the Pillory, than the 

Footman who ſtood by Him. 


T hen as to the other Part of the Defence, the Wage There i is 


not a ſingle Inſtance particularized or ſhewn of this kind; or to prove 
that there has been ſuch a Uſage. 


Nats of TY Affidavits {wear that the Method now 1 was the 
uſual and ordinary Method; though Two of them ſay they conceive 
it to be a full Execution of the Rule. They only fay © that it was 
not uſual or cuſtomary for many Years backward, in Mzddleſex, 
* to faſten or confine the Neck in the Pillory:“ And they give the 
Reaſon of it too, and mention ſome Inconveniences of that Method. 


One of them five that this Man ſtood as he had wats Eon others L 
. PR But he ſpecifies no Inſtances. Revie, One of the Perſons who 
makes Affidavit, ſays he has known this Practice about ſetting in the 
Pillory 40 Years, having lived ſo long near Charing Croſs : And he 
never ſaw a Criminal ſo publickly expoſed in and upon the Pillory be- 
fore, as this Man was. To be ſure, The Face of a Man who ſtands 
upright, is more expoſed to View, than his whoſe Head is bent 
down and put 27 the Pillory. And therefore, though the Morde of 
the Affidavit are artfully drawn, to convey another Meaning, the 
Mental Reſervation of the Swearer guards Him from 285595 ſup- 


_ poſing 
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Trinity Term 32 & 33 Geo 2. 


olg the Fact to be that He never ſaw a Man and A vs the Is 
lory before, in the manner that Shebbeare did. 


So many Affidavits, fo ſtudiouſly and artfully renned, to oe fafely 


| fworn 1 in One Senſe and read in Another, are an Aen. 


And therefore the Rule ought, in my Opinion; to be made ab- 


ſolute. 


r. Juſt, Dent ISON concurred. 


Nothing import Us more, than to es that the Judgments of 
the Court be duly executed. by 


Now no Miniſterial Officer, or r any One that has en a Pillory, 
can doubt about the Meaning of ſetting a Criminal ix the Pillory. 


The very Form of the Pillory ſhews what it muſt mean. And it 
cannot be pretended that denen re erect. UPON dhe ere 1s —_ 
h ſet IN it. 980 a 


If Aare bad been ſuch a : Uſage i in Middbſox, it was high Tie 


. to o put a e f to it. But here 1 is no ſuch ee ous 1 t 


Therefore the Under-Sheriff ought to anſwer upon Interrogao 


Mr. Juſt. FosTER concurred : And He conſidered this Affar, as 
highly concerning the Honour and Dignity of the Court, and the 
effectual Execution of Juſtice, Mr. Beardmore cannot think, nor 
will he venture to ſay, upon his Examination on Iaterrogatories, 


that this ! is the uſual Method of pong Offenders in . Pil- 


" lory.“ 


Mr. Jufl WiIMor alſo concurred that this Inquiry was a Mat- 


ter of the higheſt Importance to the Honour 'of the Court, and the 
due Execution of the Sentence on Offenders ; and that this Offence 


is of the moſt pernicious Tendency ; Nothing being of worſe Con- 
_ ſequence, than that an Officer of the Court ſhould combine with a 
5 Criminal to fruſtrate the Sentence of the Court. 5 


e eidiitiotied a Paſſage that occurred to was upon this Occa- 


ſion, which He remembered to have met with in the Year-Books, 
and which i is quoted in the Mayor of Oxford's Caſe in Palmer 4 54: 
| Where the Reaſon given in the Record, for the Plaintiff's recovering 
a large Sum in a Special Action againſt the Defendant for beating 


him, being his Adverſary's Attorney, was Quia the Defendant, 
2 W in ſe fuit, non permiſit Regem regnare. And it may 


be 


Irin i Term 32 & 2 33 Geo. 2. 


be at leaſt faid, wth - as much Propriety, of this Under-Sheriff ir in 


the preſent Inſtance, © that | quantum in ſe fuit, non permiſit Re- 
"X Sem regnare.' 


And He expreſlly declared © that in Order to execute het true In- 
* tent and Meaning-of this Rule, the Head and Hands ought to be 


” 2 AND THROUGH the Pillory, and — fo * 18 bol 
« Time, 55 


Mr. Beardmore does not ſwear that 2 ever ſaw 
cuted in this Manner: Nor do his Affidavits ſpecify any Inftance 
of it. He inquired into the Manner of e 


xecuting 
only in order to elude it: No Man could doubt how it aug to be 
executed. 


6 dents. 25 


L dn his Defence makes his Caſe worle rather than meds it. 


| Therefore He was clearly of Opinion with His Lordſhip and the 


Reſt of his Brethren, © that tho Attachment ſhould Muc _— 
"x Mr, Beardmore. + 


And the wuoze Counr, Each reſpeAtively, cpa; Mr. 
Attorney General for bringing this Complaint before them; as the 
Honour and _ ty of the Court, and the End and very Effence 


of Juſtice were ſo materially e in the due and — Exe- | 


80 cution of their Sentences. 


Per Cur. unanimouſly, Rule for the Arachment wade abſolate, 


.On the Monday following, (viz. 12th February 1759,) the De- 


fendant appeared and gave Bail to anſwer nnen and was 
ſworn to make true Anſwer thereto. 188 TIA 


N. B. He nA given Netice © that he would: come in ond en- 
* fs the Contempt, and ſubmit directly to the Judgment of 
the Court.” But this Notice was withdrawn; his Counſel 
being ſatisfied that this could not be done within the Courſe of 
the Court; eſpecially as this was not a mere fingle Fact, but 
a complicated Charge, . rom ſeveral Genen. 5 


Lad MANrIBLD ſaid they were certainly right | in eee 8 
their intended Motion. 


And Mr. Marton, of Counſel for the Defendant, faid That Pa 
fame thing was formerly attempted in Dr. Colebatche's Cafe (who 
would immediately have come in and ſubmitted to the Judgment 
of the Court :) But he was obliged to be examined en Interrogs- 
tor Ks. 


2 The 
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The: Dedendand Pe ISS gave. Bail, (Himſelf iy 268 add 
Each of his two Sureties in 1001. to appear and anſwetto 
Interrogatories : And then was ſworn to make true Aniwer, & to 
| low Interrogatorits as ſhould be exhibited againſt him. 


"And ace having been emmined, che Imtetrogaterkes and Exammi- 


nation were referred to me, as uſual: And I made my Re- 
port. The Examination was much to the ſame Effect as his 
P Jolene uponty: Affidavits. And the Rule was as follows— 


% 


| Saturday nent uber thi Morrow of the Ajeenf Gee. 32 G. 2. 


ech May 1755.) 
"Upon hearing the Report of Tale en Eſq; Coronet and 


Attorney of this Court, It is adjudged by this Court, © That the 


_ « Defendant is in Contempt > It is chereupon Ordered © That he be 
committed to the Cuſtody of the Marſhal of the — — ea of this 
Court.“ Bu by Conſent of his Majeſty's Attorney General, It is 

Ordered that the faid Defendant be tuntinued upon his Reco, nizanict; g 

And that he the ſaid Defendant do perſonally appear in $ Court 

on the ſecond Day of next Term, to receive the repoſt of this 
Coutt{:- It is thereupon further Ordeted that he the fuld Defecitfant 

be now Mn erin out of the ne of the aid Marthal. YOON? 


x of Bios Ire 
3.7 1 * . 1 


Ihe L Defendant now ; perſonally appearing in Court porn to the * 
laſt Rule— 1 ol 


Mr. Juſt. 8 pronounced the Sentence. | ninth Fi) 4s? 


He frſt expatiated upon the Offence, In doing which, He fe. 
cred, that it was at lg Sheriff's Peril, to execute the Rule of the: 
Court in a proper Manner; And that no One could poflibly doubt 
that the Suffering a groſs Offender, an infamous Libeller of the King 
and Government, to ſtand in Triumph, erect upon the Pillory, with 
a Servant holding an Umbrella over his Head, inſtead of Standing 

with his Head in the Pillory, by way of Difgrace and Ludibrium 
(which-is the Intent of this kind of Puniſhinent,) was a highly 
ks en e Manner of executing this Rule of the Court. 


Aſter which, He gave the Sentence upon | the Defendant Baer 
ure, for this his Contempt ; v. 


'To pay a Fine of 50 J. and to be # . to SU Cuſtody * He was fill 
eu þ of he a for 2 Months, and till the Fine e be Ueder Sheri 
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Trinity Term 32 & 33:Geo: 2. 


11 fac 1 5 
June 1 759. 


Rex ver. Mayor and Jurates of Rye. 


IR Richard Lloyd ſhewed Cauſe why an Attachment ſhould not 
iſſue againſt the Mayor Ax p Jurates, for not returning a Man- 
Zr directed to them; commanding them to admit and ſwear 


© Edwin Wardroper into the Office of One of the Jurates of that 


* Corporation ; or to ſhew Cauſe why they refuſe to admit him.” 


His Cauſe was, © that it was not poſſible for them jointly to make 
© any Return at all.” For the Mayor claims a ſole and excluſive Right 
to nominate this Jurate ; And the Jurates deny that the Mayor has 


any ſuch ſole and excluſive Right: So that it is impoſſible for the 


Mayor and Jurates to join in any Return; unleſs either the One or 


the Other ſhould give up the Right which they inſiſt upon. The 


Jurates would return“ Non fuit electus: But the Mayor refuſes 


to join in this Return; becauſe He ſays that the Jurate 7 15 duly cho- 


ſen; And the Jurates can not force him to join in their Return. 


E Therefore it would be hard to . the innocent ir promiſcuoſiy With 


the guilty. 


Sir ea was for the „ and he offered to put the Right | 


into any Method of Trial : But He faid they could not give up their 


Franchize. It may be tried, either upon a Return of“ Non fuit 


ce ęlectus, or upon a ſeigned Iſſue. We are not perverſe and ob- 
ſtinate; but lie under a real honeſt Difficulty ; We cannot 7 Obe- 
dience to the Writ, conſiſtently with our Oaths. 


3 an Ane will anſwer no End. or - Purpoſe : 1 32 if an 


Attachment ſhould go, and the Defendants ſhould be examined upon 


Interrogatories, it would come out to be a mere Vuellion 9 R16ur, 


Note—The Right claimed by the Mayor was © to fill up the Va- 
e cancy of Jurates happening during his Year, generally :” But 
the Jurates deny that the Mayor has ſuch a Right, generally; 

though they admit that he has it upon the /ingle Sony 6 of his 
Election, but not afterwards, (as they alledge. * 


It ended in a Rule by Conſent, to try the Right ; in a frinned Ifue, 
at the Sittings after this Term, for Middleſex; on the Queſtion— 
e Whether Edwin Mardroper was duly elected, or not: And fur- 


ther, that the Books ſhall be inſpected, and Copies taken &c; and 


the Books themſelves produced at the Trial, on proper Notice &c; 
and that the Party who ſhall prevail, may be at Labem to enter up 
By Judgment as of this Term. 


2 6 M 
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V. 6 Mod. 152. Domina Regina v. Chapman, late Mayor of Bath : 
(7th Point.) Comberb. 373. Caſe of New Sarum. Rex v. Church- 
Wardens and Overſeers of St. Chad's, H. 8 G. 2. B. R. reported in 
Lucas 56. 


Priſoner's Caſe. | lte, 

| 2oth June 

MN 1759. 
ORD MansFitLD declared it was the Opinion of All the 
Judges, upon a Conſultation had amongſt them, That the 
© late Act of 2 G. 2. c. 22. (for the Relief of Inſolvent Debtors with 
reſpect to the Impriſonment of their Perſons) being expired, No- 
* thing further can be done upon that Act: But that they are Wirk- 

9 1 the Proviſion of the new AQ,” 


Gf Ani the CourT Mehl to thoſe now Gebete! in Court, That 

they muſt immediately give Notice purſuant to the * new At: For * 22 C. . „ 

that this new Act requires 14 Days Notice; And there are only 14 28. Heiz. 
Days of the Term now remaining. 


Mr. Juſt. Drxiso obſerved that the Judges came to a like Re- 
ſolution upon the Expiration of the former Act, as they are come to 
now. [V. ante 747) 745. 1 


Note That Act of 2 C. 2. c. 22. was a temporary Act: Which 
was explained and amended by an Act of 3 G. 2. c. 27. and 
continued by 8 G. 2. c. 24. and 14 G. 2. c. 34. (which per- 
petuates the Clauſe of ſetting + mutual Debts One againſt the + See this 
Other ;) and again amended and continued e 


and finally revived and continued by 29 G. 2. c. 28. until the . "af 


Art Day of June 1759. So that this Act expired on the 1ff of and thele AQs 
June. But the late Act, of || laſt Seſſion, does not commence * 2& 80: 


2. and alſo 
till the 15th of the ſame June. Conſequently, there 1s a CHASM that of 8, 9 
OF: 1 Days. | | . e. 11. 
5 "th 7 EN 58. molt fully 
_— dearly. and ſaifatorily n by. Lord Wants, Paſt 28th November 1759. Young v. Dirgo Arines- 
5 1 50.1 2. 4 33 
g 
Friday 22d 
Rex ver. Robert Robinſon, Clerk. Shan Mn 


＋ HIS was a Motion in Arreſt of Judgment, upon an InpicT- 
MENT againſt the Defendant for refuſing to obey an Order of 


* the okra Quarter Seſſions for the County of Stafford made upon 
3 him for his keeping and maintaining James and Peter Robinſon his 
Pp two Infant Grand Chikiren : In which, the Breach was laid accor- 


ding to 43 Eliz. c. 2. § 7. 
It 


rr. FE 


80 _ Trioity Term. 2 & 35 Gen a a. 


It came on no leſs than four Times before the. Court., 


FT 1 , 


"The Indie ment recites an Order of Seſſions aide on the 11th of 


January 1757, 30 G. 2. * direfting © That the Defendant Robert 
. * B. The 4. Robinſon ſhould, from the Date thereof, Weekly and every Week 


ihe th of. pay or cauſe to be paid unto the Overket of the Poor of the Pa- 


the Father of “ riſh of Yaterfal for the Time being, the Sum of 25. for the Re- 
theſe Child- «© Jjef and Maintenance of his ſaid Grand-child James Robinſon ; | 
. « and the like Sum of 25. for the Relief and Maintenance of his 
tute of Sub- © ſaid Grand-child Peter Robinſon; and to continue ſuch reſpeQive 
8 © Payments until further Order.” With which Order the Defen- 
the Far; dant was duly and legally ſerved, on 21K of the ſame January. 

the Ability of | 

enrol And the Charge is, That the Defendant not regarding the ſaid 5 
rain them; Order nor the Laws and Statutes of this Realm relating to the Re- 


and other ee 


- ; lief of the Poor of this Kingdom, did not on 2 1ſt January, 30 G. 
datos for © 2- nor hath ſince the Date of the ſaid Order, Weekly and every 
ſuch an Or- “ Week or otherwiſe howſoever, paid or cauſed to be paid unto the 
2 3 * Overſeer of the Poor of the ſaid Pariſh of Mater fal for the Time 
were, by pro. being, either the ſaid Sum of 25. for the Relief and Maintenance 
per Evidence, e of the ſaid James Robinſon, or the like Sum of 25. for the Relief 
= the“ and Maintenance of the ſaid Peter Robinſon, or any Part of either 
Juſtices at © of the ſaid Sums ; nor hath he the ſaid Robert Robinſon, at an 
e Time or Times from or ſince the Date of the faid Order, relieved 
maintained or provided for them the ſaid J. R. or P. R. or either 
of them, according to Law ; But he the ſaid R. R. upon the ſaid 
2 iſt Day of January 30 G. 2. and continually afterwards, until 
the Day of the taking the Inquiſition, unlawfully wilfully obſti- 
nately and contemptuouſly did and yet doth negle and refuſe 
to pay or cauſe to be paid unto the Overſeer of the Poor of the 
ſaid Pariſh of Waterfal for the Time being, Weekly and ever Week i 
& from the Date of the ſaid Order, the Tald ſeveral and reſpective 
Sums aboyementioned contrary to the Purport and Direction of the 
ſaid Order, and in manifeſt Breach and Contempt of the fame; 
* To the great Damage of the Inhabitants of the ſaid Pariſh of Va- 
e ferfal, To the evil and pernicious Example of all Others in the 
like Caſe offending ; and alſo againſt the Peace of our ſaid Lord 
10 the King his Crown and Digi 


A 
des 


The Indice was found at a Quarter Seſſions holden the 12th 
of fuly 31G. 2. 


On Monday 5th February 17 59, Mr. Marton jvc in Arreſt rer | 
Jodgmentr- | 


-- This 


weyyY mult r: 
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This is a * NH. Une with a particular Penalty: And Section Otjedion. « 
» ante I a. 
543. Rex v. 

Wright, Ps 


'T1th of 43 Eliz. 3 preſcribes a very ſummary Method of reco- 
vering the Penalty. Therefore tis nat ind:#able, 6 Mod. 86, War- 


— .let So awnd 


ſon's Caſe, and Caſtle s Caſe; and Cro. Fac. 643. Caſtle's Caſe : Both f, F. 171 
which Caſes are expreſs, chat where a Statute creates a N W. Of- 8 p. 


« fence, and gives a particular Penalty, the Party ſhall not be punifh- 
ed by Intifment.” Now here, t 0 7th Section gives a particular 
Penalty, viz. ** Upon Pain that Every One of them fhall forfeit 205. 
« for every Month which they ſhall fail therem :”” And the 11th 
Section directs how chat F orfeiture ſhall be levied and emlpoyed. 


Bir k Being Ntipated by the Other Side, previouſly to their ſhew- 


ing Cauſe, © Whether the Motion i in 97 55 of ans was made 
„ WITHIN Time: Gays: 


The Secondary certified, (on Mali the EY of May laſt,) And 


The CovxrT then held, (notwithſtanding the Caſe in 1 Salk. 78, 
The Queen v. Darby, which ſeems contrary,) * That a Motion in 


« Arreſt of Judgment may be made (on 2 Crown. Side) at any 
* Time BEFORE SENTENCE pronounced.” For that the Judgment 


| digned in the Office is only an, interleutory Judgment; And the 


Award © qped capiatur” is only to bring the Defendant In, to re- 
ceive the 


nal Judgment or Sentence of the Court.; but is not the 
5 final Jadgment itfelf. ? 


They obſerved that the Judgment in Darby's Caſe, in Salkeld 158, 


is there ſaid to be a © Capiatur pro ſine; and the Capias there iſſued | 


: "aſi an be for the Fine, after a final J e 


1 


As to the Otjecion in Arreſt of Judgment, It was, for the pre- 


ent, Adjourned. | 
On the Monday following, Mr. Alon, ſupported by Mr. Gilbert, 


ſhewed Cauſe why the ies Oar the Defendant ſhould r net 


be arreſted. 


They did not diſpute the Rule laid down in Caſtle s Caſe; But 
denied that here 2048 a 1 Penalty preſcribed by this Act of 
cited 2 Hawk, P. C. c. 25. 4. pa. 211. 


43 Elix. c.2.% 7. An 
from whence they endeavoured to prove that An Indictment is not 


excluded unleſs it be ſo particularly expreſſed 1 in the Act a Parliament. 


They urged That an Indictment is the proper Remedy for diſ- 
obeying an Order of Seſſions. And, in the preſent Inſtance, they 
ſaid, the Remedy given by the Act of 43 Elix. is inadequate: For 
Parr IV. Vo L. II. 4 the 
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; the Child m may die TER the Month ; And i the Forkiare 1 is 5 
20.5, far epery Month that they hall fail. Another Reaſon why an 
Indictment is not excluded, is NE if the Party liable ſhould re. 
move out of the County, the Remedy given by os Statute would be 
of no Effect. And here, the Defendant in Fact did remove out of 
the County. They remarked that the Caſe in 5 Mod. 329. and 
2 Salk. 474. S. C. Rex v. Turnoch or Turner was exactly ſuch an 
Indictment as this: And no ſuch Objection was there made; but it 
was quaſhed upon One of quite another kind, d the * | 
ſion of the Word . Quarteriali.”) DK 


* Y.Pf 803. The Cafe of * Rex v. Davis, M. 28 G. 2. B. R. proves chat an 
2 cited at c Indictment will lie, where the Remedy is nat a r. (That 

. was an Indictment againſt a Pariſh Officer, for refuſing to receive 

. P-f805. a Pauper regularly ſent to his Pariſh.) Rex v. Boys, + 266.2. 


S. C. cited 
hows : 5 17 53. B. R. prone the lame Thing, 


* A ke? is 20 eur ic Mode preſcribed bow the Penaky i is to 
17.5 rich, be | levied: And the Forfeiture is not given by way of Execu- 
which directs ion; but in the Nature of 'a new Judgment. Here is no Remedy 
it to be © le. at all given, in Caſe the Diſobedience be in the . Tor hee ; 


vied by Di- 
frreſs — felt; 3 being only. ſo much per Month. 


or in defect | = | 
thereof, the Offender to "wp aps: wichout he: or wur. 6 rl EW e Porſezres all — ſatixhed 
and 1 11 135 2 | 


* But foe he | LY Hales H P. C. 171. ig e That if there * grab l | 


next Clauſe in ce 


yon e * Clauſe, an Inditment will lie, Upon. the probiliery La 
Book— _ | 

n Rn, * o 05 os An Indietment, (it muſt bis agreed, ) would not lie 4 "the Sta- 
okibrory, late; becauſe. it gives à particular Remedy. But yet the Statute 


the particular does NOT TAKE AWAY the Common Law Remedy: And th the ra- 
8 w7 ther, as this Remedy, profeciden. by the Ache, is not an i al and 
ſued.” _— One. 


This is an Indictment : at Comman Law, for 4 ;ſobeying an Order * 
4 525 nat an Indictment * the Saut, for this 8 


| i Morton contra, in Reply, cited 7 G, 16 a, wins it is 11 
That an AQ of Parliament which gives a Penalty, ü ay to 
x be; followed, in the Proſecution and levying of it. 


And this Act ſpecifies. the Remedy, as BY as N the Cot 
fence. This is a Jummary Law; and is directory, © to pay ſuch a 
Som as the Juſtices ſhall aſſeſs.“ And the Remedy is adequate. 
The Defendant does at appear to be removed out of the County: 


This is only aſſerted, not proved. As to the ſmall Space of = 
Toth, 


. 7 


— + mg —c_—— da. „ 
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within.. the Month, no Penalty. at all is 5 incurred, ri tha 7 7 Hy 8 
ee Neglect: It was not the Intention of the Statute to inflict 
Mc 5 . a W 8 F Aae of W with the Order. 

3 Ty eh Cur. Ok won 


"The 1 5 having eke * Time to conlider it, 


Lord Mausrizrö now delivered their Opinion. 


The Obj ection to this Indictment i is, © That the Offence i 1s NoT 
cc indiftable, becauſe the Act of Parliament has * pointed out a . 37. U 
N Puniſbment and a Hebie Method of e * 1 
Penalty which it ines 1 | 2 


The Rule i is certain, That. where a Statute CREATES A new =» 
_« Offence, by prohibiting and making unlawful any Thing which 
te was lawful before; and appoints a ſpeciſic Remedy againſt ſuch 
new Offence, (not antecedently. unlawful,) by a particular Sanc- 
3 « tion and particular Method o Procesdin that particular Me- 
5 bud of Proceeding muſt be purſued, and b no other.“ And this 2 1 
n is the Reſolution, in a Cale, Cro. Jac. 043+: . | 


= But where the Offence was antecedently pölliuble by a en. | 
i BM mon- Law Proceeding, and a Statute preſeribes a particular Remedy 
by a Summary Proceeding, there Either Method may be purſued, - 
ad the Proſecutor is at Liberty to proceed either at Common Law, 
or in the Method preſcribed by the Statute ; becauſe there the Sanc- 
tion is CUMULATIVE, and does not exclude the Common Law Pu- 
niſhment. 1 Sa/k. 45. Stephens v. Watſon, was a Reſolution upon 

_ theſe Principles : In. that Caſe, + Keeping an Alchouſe without — 
"oF was held to be not indictable, becauſe it was u Offence at 
7 Cominon Law ; and the Statute which makes | it an | Offence, has 

= : made it puniſhable in another Manner. 9 


* * 


There was a Caſe i in this Court in a M. 28G. 2: Row v. . In 


4 | Arreſt of Judgment upon an Indictment againſt the Defendant, 
5 Overſeer of the Poor of the Pariſh of St. Peter ad Vincula within 
the Liberty of the Tower of London, for refuſing to receive and 
"BI provide for Hannah Gotbridge, a Pauper removed to that Pariſh by 
at an Order of two Juſtices made by Virtue of 13, 14 C. 2, c. 12. by 
which Act the Juſtices are impowered to remove a Pauper to the 
Place of his laſt legal Settlement. But there is no Proviſion by 
. that Act, to puniſh the Officer, in Caſe he refuſes to RECEIVE the 
- Pauper: : So that the only Remedy was at Common Law, to indict 
8 him. Afterwards, by 3, 4 U. & M. c. 11. It is enacted, that if 
1 an Officer refuſe to receive a Perſon removed by an Order of two 
ne 


RES, be OM forfeit 51. to be recovered | in a Jummary Way. 25 
N 


17 
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It was objected, that Ws was a Matter not indifable, deen it 
:* was a New Offence created, and a particular Method: appointed 
eb this laſt- mentioned Act.“ On the other hand it was ſaid 
« that notwithſtanding the Remedy given by the laſt· mentioned 
« Act, the Common Law Remedy, by Indictment, remains; and 
<©-the Officer of the Poor may be proceeded againſt either way,” 
The Court held the Offence to be iNDICTABLE, and diſcharged 
the Rule to ſhew-Cauſe why the Judgment ſhould not 'be os of 

For they held the Offence to have been indiQtable after the Act of 
1% 14 C. 2. c. 12. and conſequently not a new Offence originally Cre- 


© 7, Rex v. ated by the 3, 4 M. & M. c. 11. * 
Boyall, Jr. T | 


330.2 Bk. So, in the preſent Caſe, a Reinedy exiſted before the Statute of 


2d July 1759. 43 Elz: For Diſubedience to an Order of Seſſions is an Offence in- | 
7 1 2 _* diclable at Common Law. Here, the Relief is to be aſſeſſed and di- 
mination to reed by Order of Seſſions : And a particular Proceeding, in a fum- 
Rex v. Davis mary way, is preſcribed by the Act, as a particular Sanction and 
Method of Puniſhment, in caſe of Failure, But it is to be pre- 
ſumed that the Legiſlature then knew and conſidered © that Diſobe- 
**' Fence to an Order of Seſſions was an Offence indifable at Common 
% Law.“ -So that they muſt have intended that there ſhould be, 
and there actually are Two Remedies in the preſent Caſe : One, 
To proceed by Way of Indi Gnient for difobeying the Order, where 
the Weekly Peyman is neglected or refuſed. to be made; The 
Other, to d firam for the 205. Penalty, after the l of the 
. Hs So fo ha; 

The former Method bo wo RAE in the preſent Caſe: And 
there is no Doubt but that an 1 Indictment WILL LIE for 4. Yobeying an 
"ne of S ions. | 


1. eit. But + notwithſtanding that here are 7wo Remedies given; Ye, 

red. it would be extremely oppRESSIVE to take the Remedy by Indici mem, 
if there are no Circumſtances which obſtruft the Bk TP in the 
ſhorter way of ſummary Remedy: This would indeed be very wrong 
and unreaſonable, where the RAY. ROT can os 1 in 


en : 


Bot in ſome. Cafes it may be impraflicatle to METS in the ſum- 
mary Method, by way of Diſtreſs: As if the Party upon whom the 
Order is made, be gone out of the County, 785 is ſaid to be the 
Caſe here;) In which Caſe, the Penalty cannot be levied by D* 
refs and Sale, nor the Offender committed by the Juſtices; 


And chere a9 RY be a Diſobedience to the Order even befare F aj 
Month is out: And the Forfeiture is only 20s. for every Montb 
which they ſhall fail. However, that would be voo ſevere, To in- 
— dict 
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4 dic bor Dibatiends to the Order, with ſuch wry great loft as. Not 

d to wait till the Month ſhould be expired. 8 | 

d 

d By 3 Els. b. 2. 2. It is enacted © that the old Clinch ar 

* « dens and Overſeers ſhall account for the Money in their Hands, 

d and ſhall pay over the Balance to the Church-Wardens and Over- 

: « ſeers, upon pain of * forfeiting 205. for each Default.” Yet there V. 54. 

ff | wasaCilſein P. 20 G. 2. B. R. Rex v. Bill, where Two Overſeers 8 | 

- | were indicted for not obeying an Order of Seſſions whereby they enforciug 

| were ordered to pay over the Balance of their Accounts to the new them to ac- 

MS Church-Wardens and Overſeers. 2580 0 1 | 
ff 115 R > poga 1 
1— I In the Caſe that has been + mentioned of Rex v. Boys, Tri TIM. 4 V. ante802. | 
i 27, 28 G. 2. B. R. there was no other Remedy but by way of In- | 1 
1 dictment. It was an Indictment before the Juſtices of the Liberty | 
d of St. Albans for not obeying an Order of Seſſions whereby the De- * 
- fendant was ordered to pay the Coſts of an Appeal againſt a Poor vx 
- Rate which by 17 G. 2. c. 38. || is to be recovered in the ſame Man- I“ $ 4. 9 
1 ner as Coſts upon an Appeal againſt an Order of Removal; which by | 
bs 8, 9 W. z. c. 30. * are recoverable by Difreſs and Sale (or Commit- 7. 4 34. 
e, ment where no Diſtreſs is to be had,) where the Party lives out of © 

re. the Juriſdiction, (by Warrant of ſome Juſtice of Peace for the Place 

e where the Party inhabits:) But the Party lives WITHIN the Ju- 

16e riſdiction, (which Boys did,) there is no other Remedy but by way 

y of Inditment. And on n Demurrer, 3 was * or hand 

xj King. 3 x, 5 1 

1d 3TH 

14 80 aut the Caſe Gets to be exactly parallel and in Point with the | 

* ceded Caſe, For that was a Caſe where the ſummary Method 

bd Could not be uſed: Becauſe the Defendant inhabited within the Ju- 
t, _ riſdiftion; and the Summary Remedy is given only againſt ſuch as 
f, live out of the Juriſdiction: So that the PORN Wee en 
he al an Indictmeft Fre lay. 
08 

in The true Rule of Diflin&ion ſeems to be, That where the Offence 

7 intended to be guarded againſt by a Statute, was puniſhable BEFORE | 

the making of ſuch Statute preſcribing a particular Method of puniſh- 

n- ing it, There ſuch particular Remedy i is CUMULATIVE, and does | | 
be not take away the former Remedy: But where the Statute only enacts | 
he that the Doing any Act NoT PUNISHABLE BEFORE, ſhall for the 
if | * future be puniſhable in ſuch and ſuch a particular Manner,” There 

1 it is neceſſary that ſuch particular Method, by ſuch Act preſcri- 

FT bed, muft be ſpecifically purſued ; And not the con Law Method 
5 N | of an . | 
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We are All of Opinion, 
. Feſt, pa. That the judgment ought * Nor to be Arreſted: 


— Rex v. 


Reyall, (3d . And therefore the Rule muſt be d:ſchorged. 
Objection in | | | 
that Caſe,) 

S. P. accord. 

Saturday 230 Ker vere Robert Parnell, 

June 1759. | | | 


* HE Defendant ſtood convicted of a very gro, malicious, cor- 

rupt and wilful PeRjuRy, in certain Articles of the Peace 
_ exhibited by him upon Oath, againſt Sir Thomas Allen and his Ser- 
vants; for which Perjury de had, ſome time ago, been commit- 

ted in Court, upon his voluntarily appearing there, to complain of 
Difficulties which he pretended to meet with, in obtaining Proceſs 

upon his Articles: Which Articles were very expreſs and pofitive; 
and, by the Courſe of the Court, muſt have been looked upon by 
the Court, to be true; according to the declared Opinion. sf the 
1. Rex v. La. Court i in * Lord and 221 Vane's Caſe. 


Viſcount Vane, , 
Hil: 17 G. 2. In 7 
IN R, * *- Wot, Gai Wb Man' 8 ſubſequent Application as ahbe _ upon 
reading the Affidavits offered by Sir Thomas and his Servants and 
Others, in Anſwer to that Complaint, it appeared nnn to the 


Court to be a malicious voluntary and groſs Perjury, 


Whereupon the Court not only rejected his Complaint, and fared 
Proceſs againſt the Defendants, but alſo committed the Complainant 
for Perjury ; taking a Recognizance from the Defendant: 8 Cult in 
Court *to proſecute f him for the Perjury.“ 5 N 5 
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Which Perjury being afterwards fully proved upon the Trial, the 
Sentence now pronounced upon him was _ 
5 be ſet in and upon the Pillory at Charing-Croſs (on 16th July 
next, ) for One Hour; and to be TRANSPORTED: Far: ven 
ears. Tr 
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Note—He red throughout the whole: of this anheben, 
do be a very malicious dangerous Fello ß. 
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Aſtley Bart. der/. Lounge Eſq; 5 7 Tueſday 26th 


June 1759. 


Tr. 32, 336. 2. Beth 25. 


"HIS was an Action upon the Caſe, for ſpeaking 0 publiſh- 
ing defamatory, falſe, malitious and libellous Words, of and 
concerning the Plaintiff Sir Jobn Mie. 


The Plaintiff, after cemiGng (as u che Innocence ant % 
teyrity of his Character, good. Manners, &c, ſets out in his Decla- 
ration, That the Defendant being One of the Juſtices of Peace for 
= aq ot of Wilts, and having refuſed to grant a Licence to One 
ry» Day for the keeping of a public Inn and Ale-houſe 1 in Everly 

in * County of Wiits aforeſaid; * Application was made to this * 7. arte, pe. 
Court concerning the ſaid Refuſal : And on that Application, Sir 55% 5. 
Jobn Aſtley, the Plaintiff, made an Affidavit in Writing and upon 
| Oath, which was produced and read before the. ſaid Court, of cer- 

' tain Matters and Things relating to the ſaid Refuſal ; and alledges 
that He had ſworn the ſame with great Truth and Veracity. That 
the Defendant, maliciouſly intending to ſcandalize Sir, Jabn &e, on 
the 1ſt of September 1757, at the City of London, in à certain Diſ- 
courſe with diverſe Subjects of this Realm concerning the ſaid Sir 
Jobn and his Affidavit aforeſaid, falſely and maliciouſiy spORE EH and 
PUBLISHED to thoſe Subjects the leg falſe defamatory and ma- 
licious Words, viz. © Sir Jabn Aſtley, in his Affidavit, hath swor 
*,PFAESELY ; and I have proved to the Court the contrary of what 
« Sir Jobn hath ſworn. Sir John hath a great Eſtate : but I would 
not, for his whole Eſtate, have ſworn as he did.” And in ano- 
ther Diſcourſe on the ſame Day Ge with diverſe other Subjects, the 
Defendant maliciouſly intending as aforeſaid, maliciouſly and falſely 
Ce publiſhed the following Words, vis. Sir Jobn is FoRSWORN;“ 
(meaning that the ſaid Sir Jobn Aſtley had been guilty of Perjury. ) 
+ Whereas in Truth and in Fact he the ſaid Sir Job had not in his + Hare: the 
ſaid Affidavit nor in any Part thereof fworn falſely, nor ever was Words are 


guilty of any Perjury whatſoever. By reaſon of which ſaid malicious laid, io ſeve- 


falſe and ſcandalous Words Sc, He the ſaid Sir J. A. hath been grie- ral. different 


Manners, as 

vouſly injured Sc. to the Phraſe 

| and Exprelli- 
on; but without any material Difference of Import : As, Sir J. 4. hath ſworn falſely : Sir 7-hn bath a 
great Eſtate, but, for his whole Eſtate, I would not have ſworn as He hath done.” Again, Sir J. A. 
in his Affidavit, hath {worn falſely ; And I have proved to the Court the Contrary. Sir John hath a 
bf e. Eſtate; but, for his whole Eſtate, I would not have ſworn as He did,” Again, Sir F. A. hath 

worn falſely ; And I have proved the Contrary.“ Laſtly, Sir John 1 is forſworn.“ 


* e Then 
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Plea. 


. 


Then the Declaration proceeds, to this Effect, v2. 


And whereas, whilſt the aforeſaid Application to the Court of our 
ſaid Lord the King before the King Himſelf, concerning the ſaid Re- 
fuſal of the ſaid Edward Younge to grant a Licence, was depending in 
the ſaid Court, and before the Publication of the Libel hereinafter 
mentioned, to wit &c, the ſaid Sir John had made and exhibited 
his Affidavit as aforeſaid, and been ſworn to it &c, Nevertheleſs the 
Defendant, well knowing the Premiſſes, but again contriving and 
maliciouſly intending to vilify and aſperſe the Reputation and Charac- 
ter of the ſaid Sir John and to bring him into very great Infamy and 
Diſgrace, afterwards viz. on 24th January 1758, did wickedly and 
maliciouſly make exhibit and publiſh to the ſame Court of our Lord the 


King before the King Himſelf, a certain malicious falſe and ſcandals 


L1BEL, contained in à certain AFFIDAVIT in Writing of Him the 
faid Edward, concerning (amongſt other Things) the ſaid Sir Jo 


_ Alley and his Affidavit aforeſaid; In which Affidavit of the ſaid Ed- 


ward Younge there were and are contained (amongſt other Things) 


certain falſe malicious and ſcandalous Matters concerning the ſaid Sir 


Jahn and his aforeſaid Affidavit, according to the Tenor following, 


. And moreover he” (meaning the ſaid Edward Younge) 


* ſhould have thought himſelf deſerving of all which Sir John Aſtley 


_ ** hath so FALSELY SWORN againſt him, if the Fear of any Power 
upon Earth could have moved him to act judicially againſt his Judg- 


« ment;” as by the ſaid Affidavit of the ſaid Edward, remaining 


affiled of Record in the ſaid Court &c, more fully appears. Whereas 
in Truth and in Fact, He the ſaid Sir John Aſtley did not in or by his 
| ſaideAffidavit ſwear any Thing falſely againſt the ſaid Edward, nor 
ever was guilty of any Perjury or falſe Swearing whatſoever. B 


reaſon of which making exhibiting and publiſhing of the ſaid mali- 
cious falſe and ſcandalous Libel ſo publiſhed by the faid Edward 
Younge as aforeſaid, the ſaid Sir Jobn is very much injured in his 


Character &c ; To the Damage of the ſaid Sir John of $9008, And 
thereupon he brings his Suit = 


The Defendant (having obtained Loans to lead. double ] firſt & pleads 5 


&« Not Guilty,” to the whole Declaration : And Iſſue is Joined there- 
upon. 


Then for further Plea to the Second Count, The Defendant, ſet- 
ting forth the Complaint made againſt Him, as above, juſtifies 
That He made ſuch AFFipaAvir as in the ſaid 2d Count is mentio- 
ned, in his own DEFENCE againſt the ſaid Complaint made to this 
Court againſt Him for his Refuſal to grant ſuch Licence, and in 
Anſwer thereto and to the ſaid Affidavit of the ſaid Sir John ſo made 


to ſupport corroborate and ſtrengthen the ſame Complaint as afore- 


laid. a 
5 The 


_ — . * 


_ Trinkt Term 5 32 & 33 Geo. 2 wc "boy. 
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The e Plaintiff FORE generally to the Defendant's 8 Plea "I 
laſt Count: And the Defendant joined in Demurrer. 


Mr. Serj. Davy argued this Demurrer, for the Plaintiff— The 

Plea, He ſaid, was inſufficient ': For it admits the Charge of making 
the Affidavit maliciouſl and with Intent. to aſperſe the Character of 
Sir John Afley. And the Defendant juſtifies it, not as being true, 
but only as bg made in Anſwer to a Complaint ſupported by Sir 
John's Affidavit; But does not alledge it to be a NSAR Part of 
his Defence. And every Thing muſt be taken moſt ſtrongly againſt 
the Party pleading. - Therefore it muſt here be taken N that it was 
5 NOT a neeefary: Part of his Defence.” 25 


Aid this is a Libel undoubtedly. 


Lord Maxsrrerp—Shew that a «Mater kiren In kennt in 
4 Cour or JUSTICE, may be prafſegyted in a Civil Action, 
asa LIEEI. The Court, indeed, fer which when Bvidenco 
is Siven, may cenſure t. V 

Seri Daw—I will prove it; 000 Fom Authorities, 6a from 

the * of the 508 
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Fik—He TAY as Athottitee? A (iis He ad ) would * be 9 F. Pet 

it, 4 Co. 14. 6. Pl. 3. Buckley v. Wood; and r Hawk." P. C. _— 

195. (where Hqwhins offers * own Ys ues. ws. a el 
Juſt and reaſonable One.) 85 A0 bolits 


Sedondly--It would be walt bietily inconvenient, 11 f it was Ua. 
wiſe. For any Man's Character might be cruelly injured by ſuch an 
 Artifice as this: And if he could not be protected wy legal Methods, 
He might (as in a State of Nature) be driven to revenge H IMSELF, 
It is very ſeldom that the Court before whom ſuch an Affidavit is 
— and maliciouſly exhibited, interfere * heir de an b 


This is an x abſolute direct and ee. G of Pr R Jury : 5 
"Tis a L1BEL, in the. Form of an Affidavit. Recrimination does not 

at all ſerve to ſhew Innocence. This was not done to defend nene 
but to AsPEKSE Sir . 


And the Plea is no Azſicer to the Matter Charged i in the Decla- 
ration. He is charged with meaning and intending to accuſe Sir 
 Jabn of Perjury : And he does not 3 it. ＋ his 1 is a Mater of Fa ; 3 
which He 8 5 to have anſwered. 1 | 
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The Plea admits “ that this «was a L1BEL:” And the Truth of a 
Libel can not be ju/tified. | 


Mr. Winn, contra, was "GREY to argue the Caſe, on | behalf 
of the Defendant. 


But Lord MansF1ELD told Him it was unneceſſary for Him to 
ſpeak to it; as the Matter was ſo plain. 


Here was a Charge againſt the Defendant i in a Court of Juſlice, made 
pon Oath, and ſupported by an Aſſidavit of Sir J. A: And in the 
Affidavit of the Defendant in Anſwer to this Complaint, He men- 
tions the Charge upon him, and denies it, with this Concluſion of 


calling it“ what Sir Joon Aſtley has ſo FALSELY ſworn * Him.“ 


No i in every Diſpute in a Court of Juſtice, upon Oath , where 
on by Affidavit charges a Thing, and the Other by Afdavit, denies 
; the Caſe is ordinarily much tbe ſame (in Effect) with the preſent; 
Aud Each Party might bring a Civil Action againſt the Other: For 
it too often happens, that the Affidavits and Evidence are, in Terms, 
DIRECTLY OPPOSITE to Each Other. 


As to the Ahn cited, the 8 is not applicable to this 
Caſe; And the latter even leſſens the Authority of the former: And 
; though there may be a good deal of Senſe perhaps, in the Opinion 
of Hawkins, Yet neither of theſe two Authorities relate to ene 
Evidence, nor to a Court that bas Fee 


And as to the Reaſon of the T, bing—There can be 70 Scanvat, if 
the Allegation is material : And if it is not, the Court before whom 
the Indignity 1s committed by immaterial Scandal, may order Satiſ- 
'- JT and expunge 1t out of the Record, if it be upon Record. 


4 


This that is now under our Conkderetion, ed upon the very 
Point in Queſtion : It is not a collateral Recrimination. And No- 
thing is more common than to uſe the Word © UNTRULY””' upon 
theſe Occaſions ; dig. As the adverſe Party has wntruly ſworn : 
Which is much the ſame Thing as the Expreſſion here uſed, 

* Which Sir J. A. hath ſo falſely ſworn againſt Him.” | 


19 the Caſe of Lake v. King, 1 Saund. 13 1. The Matter and 
as the Foundation of that Action, (which was an Action upon the 
Caſe for printing and publiſhing a ſcandalous Libel upon the Plain- 
tiff,) was contained in a Petition to a Committee of Parliament for 
Grievances, exhibited in a Courſe of Juſtice. It was ag reed © That 
* no Action lay for exbibiting the Petition, (which was lawful,) al- 

1 though 
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ce th1gh the Matter contained in it was falſe and ſcandalous ; Bx- 
« CAUSE it was in a ſummary Court cf fuſtice, and before Thoſe 
« who had Power to examine Whether it was true or falſe:“ And 


| Judgment was given for the Defendant, upon this Point, © That it 


«was the Order and Courſe of Proceeding in Parliament, to print 


« ond deliver Copies &c; Of which the Court ought to take judicial 


„% Notice.” 


I There is another Caſe, which is vaſtly ſtronger ; viz. 1 Ro. Abr. 
355. Title © Aon ſur Caſe, Letter M. Pl. 4. In an Action upon 
the Caſe by A. againſt B. the Plaintiff declares that he took his 
Oath in this Court of B. R. againſt B. of certain Matters, to bind 
him (B.) to his good Behaviour: And thereupon B. then ſaid, falſely 
and maliciouſly, intending to ſcandalize the Plaintiff, in the Hear- 
ing of the Juſtices and Officers of the Court, and Others there being, 
« THERE IS NOT A WORD TRUE IN THAT AFFIDAvIT; And 1 
« ill prove it by 40 Witneſſes.” It was holden That the Action 
«© was NOT maintainable : For the Anſwer which B. made to the 
« ſaid Affidavit Was a Juſtification in Law, and ſpoken only iN Dr - 


«* FENCE 6f Himelf ; and that in a LEGAL and jupDictar Way, 


(in as much as he ſaid He would prove it by 40 Witneſſes.“) 


As to the Words, that Caſe is quite parallel to the preſent : And 
they were only ſpoken in bs own Defence, and by Way of Jubi 


fication in Law, and in a legal and judicial Way, 'in Anſwer to a 


Complaint made againſt him to the Court. So here the Defendant's 


Affidavit is in Defence to a Complaint againſt Him; which Com- 


plaint was ſupported by the Affidavit of the preſent Plaintff Sir John 
Aſtley : In Anſwer to which Affidavit of Sir John's, the Defendant 


made the Affidavit containing the Words upon which the preſent. 


Action is grounded. 


8 This ought not to be made a Matter of Queſtion: And We are 


All of Us clear in the ſame Opinion. 


= And if the Matter of Fu be juſtified, the Epithets that the Plain- 


tiff has thrown into this Declaration fall to the Ground. 


As to the Words ſpoken by the Defendant our of Curt. - There 
is a Plea of Not Guilty to that Count. So that tat Point is not now 
before Us. | | s 


This Expreſſion was taken Notice of by the Court, at the Time 
when the Affidavit was read; and approved indeed as to uſing the 
Word “ falſely ;” which was thought too rough and ccarſe an Ex- 
preſſion, but yet was not judged to require a formal CENSu RE from 


the Court. 


„ i Mr. 


Or 0." 
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Mr. Juſt. DENISON concurred with his Ly; and thought 
the Matter to be extremely plain. 


As to the Epithets and Innuendoes thrown into the Declaration, 
They are immaterial ; ſince the Subſtantial Fact itſelf is juſtified : 
For if the Matter is not actionable, the Manner is of no Conſequence. 


Mr. Juſt, Fos rx concurred. 


Mr. Juſt. Wil Mor alſo 2 and added, That the Caſe i 1n 
There call-# 1 Ro, Abr. 87. Pl. 4. is in + Sir Milliam Jones 431. and in 


24 || March 20. Pl. 45: And, in Sir William Jones the very Word 


+ There call- * falſe” is made Uſe of; Le Defendant malitioſe dit, que ceo fuit 


ed Boulton v. cc & T) 
Clapham, FALSE Ma vit; et que 40. voilent jure al contrarie. 5 


There call- 


N Per Cur. unanimouſly and clearly, 
Claphom.  __JuDGMENT for the DEFENDANT, 
Friday 29th. | | Maud wer. Farnard. 


June 1759. 


HE Queſtion, upon the Regularit Fund A en. 
was Whether a Writ returnable on ſuch a Day, can be 
& ſerved AFTER Zhe Court is riſen upon that Day,” | 


This Service was at Rechfr, in Kent; about 8 o'Clock io the 
Evening. | | 


To prove it irregular, were - cites 1 Cro. Eliz. wha, Molley v. Me 605 1 
(ſub finem :) A Writ may be executed on the Day of the Return: 
'« becauſe the Sheriff may have it in Court, to return,” 2 Saſk. 626. 
Harvey v. Broad—*© A Writ may be executed tbe Dax it is return- 
able; but not after.” 6 Mod. 130. Parkins v. Weollaſton : © The 
Execution of a Capias on the Day of the Return, SEDENTE Co- 
"RIA; 18 good: Secus, NOT,” | 


But Per cur. lt muſt, at leaſt, be proved by the Perſon who ob- 
jects to the Service, That the Court Was up: For, otherwiſe, 
We will mntend it to be regular, 


Lord Mansriz.p—And in the Reaſon of the Thang, it is as 
impoſſibſe for the Sheriff to bring the Defendant into Court before 
1's Riſing, as before the End of the Day of it's Riſing; in all Ca- 
ſes where the Diſtance is too great to bring him up within B1THER 
Time: As in the preſent Caſe, from Rocheſter, after 7 or 8 in the 
Evening; which was the Time when the Proceſs was ſerved. 3 


2 But 


„* 
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But, however, there was a Caſe i in Point in this Court, in the. 
i106, „ Povel. v. Pugh, or Pugh v. Powell ; Where Proceſs was It was Ms; 
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holden to be well ſerved on the Day of the Return „ AFTER the Ri- . 40 
ing of the Court. NE” below. 
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Note There have been more Determinations, of the ſame kind: 
vis. In the Caſe of Weyburn v, Neale M. 19 G. 2. 1745. 

B. R. Mr. Miller moved > ſtay Proceedings ; For that the De- 

fendant was ſerved with the Writ, on the Day of the Return, 

at Eleven at Night. And it was ſworn © tha the Court was 
not fitting upon that Day at Five in the Afternoon.” (In 
fact, it roſe at to, that Day.) And upon ſhewing Cauſe, 
The Rule © to ſhew Cauſe hy the Fore ngy ſhould not 
N ſet afide” was diſcharged. . 


— 1 © > 


as 


? 
e : ke TD 2 ir” Ls 1 
FIR AY wo n 3 
r 2 — —2 2 o — * — - 1 2 _ = * 
_ > — — >» IE 4 3 == * 7 
. ³ ·ü - ̃˙ . SL IS a nog s Goon 
* R a 


7 pal 22 27 
yp Pa 1 . 
* * E 56 ry 


Isa the Caſe of Hall v. Gatton, H. 2 G. 2. B. R. The Defendant 
was ſerved on the 27th of Nævember at Seven in the Evening: 
And the Court roſe that Day at Three. It was denied © to 
Ny ſtay Proceedings.” | 


In the Caſe of Moſe v. Powell Tr. 11, 12 6. 2. B. R. The De- 
fendant was ſerved with a Copy of the Proceſs, between 7 and 8 
in the Evening of the Day when the Writ, was returnable 
after the Court was up. The Court held the Writ to be well 
ſerved; and that the Plaintiff had the whole Day: And "NT 
would not take Notice at what Hour the Court roſGCGG. 
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Per Cur'—The Rule * « to ſhew Cauſe why the Proceedings in 
< the preſent Caſe ſhould not be ſet aſide, was pISchAROED. 


Iso that che Point! is now ſettled. 1 
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Motion for a Prohibition to the Eccleſiaſtical Court, was denied 
5 by the Whole Court; For that where the Eccleſiaſtical Court 
Fs Juriſdiction (as in the preſent Caſe they had,) And they have 
pronounced Sentence, the Remedy muſt be by Appeal, and not by 
Way of Prohibition : But if they proceed 3 they have no Juriſ- 
dickion at all; there a Prohibition may be n for, after Sentence 
in the Eccleſiaſtical Court. 


They were clear chat the preſent Caſe was within the Furiſ- 
diction of the Eccleſiaſtical Court : And they had. — ner 
Sentence of Excommunication. 

PART IV. Vo I. II. Tt There- 
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Therefore They refuſed even to make a Rule to "Io Cauſe: 
_ though! it Was. moch 22 1 Mir. gy 4 go | 


June 1759. 


HIS was an Action on the Caſe, againſt the Defendants as 
Sheriff of Middlefex, for a falſe return, in returning © Nulla 
& bona” to a Heri facias directin ng them to levy 20501, Debt, and 
61. 10s. Damages, on the Goods of Jahn Debonaire, recovered 
againſt him by the Plaintiff, in the Court def Common Pleas. 


As Special Cafe was ſettled and agreed upon at the Trial, (after 
the General Iflue pleaded ;) And a Verdict was taken for the Plain- 
tiff, for 2921. 75. Damages, ſubject to the e of the Court 
upon che ſald Caſe: which is as follows— 


It was proved at the Trial. that the Plaintiff ſued out a Bill of 
Middleſex againſt Debonaire, on the 2d of May 1757, returnable on 
Wedneſday next after 3 Weeks from the Day of Eafter, That a 
Precept was made out thereupon ; and the Party arreſted the fame 

Day. That being ſo under Arreſt, on the 4th of the ſame May, 

He was charged with Proceſs out of the Court of Common Pleas, 

at the Suit of One aſe 72 Solamons: And was, the fame Day, brought ” 

by Habeas Corpus, to Mr. Juſt. Clive's Chambers j in Sergeants In; 
and committed to the Het, charged with both Actions. 8 


That the Plaintiff in Trinity Term 20, 31 6. 2 2. . according to 
the Courſe of the Court, obtained a Judgment againſt him in the 
Court of Common Pleas, for 20000. Debt, and 6“. 103. s. Damages, ” 


That on 17th June, a Fieri facias thereupon iſſued, at the Plain- 
tiff's Suit, to the Sheriff of Middleſex, RETURN ABLE from tbe 25 
of the Holy Trinity in 3 Weeks, (which was the 20th Day of June: 

And that on the 18th of the ſame Month, the Defendants being 
Sheriff, T divers Goods of the ſaid Debonaire, in Execution, and | 
levied thereout the clear Sum of 2921. 75. And that on the 5th Dey ” 
of November the Defendants returned“ NULLA BONA,” 


It was alſo ſtated, That the ſaid Debatibire' was a Trader within 
the Intent of the ſeveral Statutes concerning Bankrupts ; And that he 
remained in Cuſtody, at the Plaintiff's Suit from the Time of the 
FIRST Arreſt, (which was on the ſaid 2d of May 1757. as afareſaid,) 
UNTIL and UPON the 2d of July following: On which Day, he was 
diſcharged out of Cuſtody, as fo the Plaintiff's Suit, but continued in 
Cuſtoay, as to the ſaid Solomons's Suit, until the Oth Day of the fame 


Fuy 
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„ And that a Comm ion of Bankruptcy, on the «th Day of the 
faid July, was iſſued againſt the ſaid Debonaire; and He was duly 


declared a Bankrupt, on the fame Day: And on the 2 / Day of 
the ſame Month, his Effects were in due Manner aſſigned. 


And the Queſtion tubmnitted to the Court is, Whether upon 


e the Whole of this Caſe, the Plaintiff is intitled to recover bogs 
Tag the Detendants 1 in this Action. 


5 
; 4 
—4 


Mr. Aſburſ. for the Plaintiff 


The Queſtion 1 is Whether Meine Lying in Priſon 2 Months 
will have ſo far RELAT10N to the Time of ts ert Arreſt, as to af- 


fect his Goods which were taken in Execution upon a Proceſs re- 
_ turnable before the two Months were expired; but not mul re- 
turned till after he had lain in Prifon 2 Months. 


The Ad of 21 Fac. 1, c. 19. $ 2. __ to be taken n 5 


for particular Creditors. 


As to the Caſes of Came v. Colman, Tr. 5 W. & M. in cam. War- 


1 Salk. 109. and Duncombe v. Walter, Hil. 32, 33 C. 2. in C. B. 
3 Lev. 57. and Hill et al. v. Shiſh, Paſch. 3 Jac. 2, in 2 Shower 512. 


and Smzth v. Stracy Tr. 2 Ann. coram Halt at Nifi prius, in 1 Sail. 
o 1. 111. There was a later Caſe than any of * theſe, in P. 17 G. ef 2 
C. B. of + Tribe v. Webber ; which denied that of Smith v. ro. 3 


Green; where 


028 is full 1 In Point againſt it... = 4 of theſe 
; Caſes are cited 


and diſcuſſed. + Davi s Laws relating to Baubrupes, pa. 376. 82 a fun 8 of the Caſe of Tribe v. 


# Webber ; And the different Reports of the Caip of Duzcomb v. Walter are there compared and adjuſted, 


And He cited Skinner 270. Hinton s Caſe, and 1 Ld: Raym. 724. 
Cal: v. Davies et al, Aſſignees of Maul, a Bankrupt; and argued 


from them, that the Execution is good, to all Intents and Purpo- 


« ſes: And He inſiſted that even the Plaintiff himſelf would not 


* have been obliged to refund the Money, if it had been * to 


by * him, upon a Return that! it was levied.“ 


. But the Sheriff | is undoubtedly hable to the Plaintiff's Demand ; 
becauſe the Truth of the Return ug be taken to be what was 08 
af the Return-Day of the Writ; and it muſt be conſidered as if it 
had been actually returned upon the Day whereon it was made re- 


 Surnable. 


"ke Caſe of n Cowper et al v. Chitty er at, B. R. M. 1756. || V. ante, pa. 
30 G. 2. proves that no Wrong would have been done by the She- 2. 
riff, nor could he have been hurt, by returning That he had levied 

p 4 ue 
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« the Money and had it ready : 125 F or at the Return-Day the Man 
was not a er N 


And no febfequent Relation can welpe the Sher "Y renin 
” Nulla bona.” 


: Mr. 2 ates, for the Defendant. 
The Queſtion turns upon two Confiderations 


Iſt. Whether the preſent Return ſhall be n as a Return kde 
UPON Zhe Return-Day : And if ſo, then Whether it was a good Re- 
ene 0 ſuppoſed to be made upon the Return-Day. 


| 2d; Whether i it is to be taken as a Return made pon the fue | 
quent Day, when | it was s actual made. 


PFirſt— The Relitin is to the Time of the firſt Arreſt, Conſe- 
3 the Goods were not the Bankrupt's Goods, even at the 
Time when the Writ was returnable; but were then, by ſuch Re- 
lation, the Property of the Aſſignees : The Defendant Debonaire 
Himſelf had then (by reaſon of ſuch Relation, ) no Intereſt in them; 
Nor conſequently, could the Plaintiff have: a 1 to . veſted 


"MF him "OF the Seizure of them. | 


If a Judgment i is reverſed, a Plea * « Nut tiel Record is + good | 
And as to the Plaintiff s refunding the Money, if bi had ied 


it upon a Return of it's being levied ; He anſwered, that If the Plain- 
tiff had actually received the Money of the Sheriff He muff have 

_ refunded it : And He cited 2 Kae 996. * et a v. + Baker, as 
A Proof of his Aſſertion. is 


But Secondly— The Sheriff was not called upon to LE a Return, 


TIII che 5th of November which was 00g 8 after the e and 
the Ace wen. 0 | 


5. 


And no Fickion of Law ſhall make an Officer guilty of a fa Re- 
turn. But here the Suppoſing the Writ to have been actually re- 


turned Ar and upon the Day, is a mere Fictian, and contrary to wy 


Fact ſtated. 


The Sheriff "wh no Rig ht to take the Goods of the Aab; 


And Trover would lie againſt him for it, if He ſhould do ſo. 


P. ante pa. * Cooper v. Chitty M. 1756. 30 G. 2. B. R. was ſo determined. 


20. 


And the Sheriff 8 not to be have to an Action both 8 4 
b Mr 4 


— 
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Mr. Afeurſ, in n- 


This is a complex Act of Bankruptcy : Therefore it differs 8 


a Bankruptcy ariſing upon a ge Act. Here, the Man is not 4 
Bankrupt, till he has lain 2 Months 1 in Priſon. 


The Right of W of the Goods was vk Ss TED in the Plaintiff 
vpod the Day of the Return: And therefore could not be deveſted 
by a ſubſequent Aſhgnment of them. And upon the Day when the 
Writ was returnable, no Body could then ſay That the Defen- 


« dant WauLD lie in Gaol 2 RO and by Tm become a 
40 nr ” ; 


This is not like the Reverſal of a Judgm ent; for here, the Ri gbt 
to ſeize the Goods was actually veſted in the Plaintiff : Therefore * | 
Sheriff is guilty of a falſe Forty in returning Nadla Jong.” It 
was the Duty of the Sheriff, to make his Return on the Day when 
the Writ was returnable : And He ſhall not prof by the nat retur- 


ning it in Time. 8 


As to 2 Strange 4 Rub et al, 3 of R land, v. Ba- 
ler; Though the Action might lie in that Caſe, * the Defen- 
dant Baker, Let this Plaintiff would nat, in the preſent Caſe, have 

been liable torefund the Money, if he had received it upon a Return 
that it had been levied.” Bor if he would, the $ —" can not 
vail bimſclf of that. 5 


Lord . Ak was firſt e at the Suit 
ol the Man who is the preſent Plaintiff againſt the Sheriff; He was 
afterwards charged 1 in Cuſtody, at the Suit of Salomons. 


The 1ſt Queſtion is—Whether the "PREM be falſe; i. i. e. Whe⸗ | 
ther theſe were the Goods of the Bankrupt, or not. And that 


depends upon the Bankruptcy of the Defendant in the Original Ac- 
| tion. . 


V this Man, Debonaire, was a Bankrupt on the 24 of May, "wii 
he was farſt arrefted at the Plaintiff's Suit; or even upon the 4th of 
May, when he was charged in Cuſtody at the Suit of Solomons; The 
Goods could not belong to Him, but muſt have belonged to the 
Aſignees, by Relation backwards to that Time, 


Now the Words of the * Act are as 5 plain a8 ; poſſible : They are - 21 Jac. i. 
* That all and every Perſon &c, who ſhall &c ; Or, being arreſted* 19. 52: 
* for Debt, ſhall after his ar her Arreſt, ke in Prifon 2 Months or 


more, upon that OR ANY OTHER Arreſl or Detentzon in Priſon 
Parr I Vor. II. Uu 3 — 
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hy 75 Debt; ſhall be icounted and adjudged a Bankrupt #9; 1 7. 
e tents and Purprſes, FROM THE TIME of a or Der ali FIRST Ar- 


cc el. 


This Man was arreſted on the 2d of Mays ; and on the 4th of May, | 
was charged in Cuſtbdy, with that and another Action: And it is ad. 
mitted, © that he did lie 2 Months in Priſon ;”' viz. till the .6th of 


Juby, at Solmons's Suit; and till the 2d of July, before he was diſ- 


charged as to the Plaintiff's Suit. 


The Lying two Months! in Priſon is a &roog Preſumption that the 
Perſon was 7nſolvent at the Time of the Arreſt. And the Act fays 
that © if he lies in Priſon 2 Months upon that, or any OTHER Ar- 


<' reſt, He ſhall be adjudged a Bankrupt from the Time of the 


« firſt Arreſt.” So that here is plainly an Act of Bankruptcy on 
the 4th of May; whatever Diſpute may be made Aon there being 5 


One upon the 2d. 


Conſequently, the Sheriff's Return is TRUE. 


If the Sheriff had returned, © that he had levied c;“ and had 
actually paid the Money to the Plaintiff, on the 26th of June, (which 
was WITHIN the two Months,) the Sheriff would have been ex- 
cuſed ; becauſe it was impoſſible for Him, at that Time, to know 
that the Defendant wouLD lie 2 Months in Priſon ; And therefore 
He was under an "invincible Ignorance of this Event. But the Pr ain- 
TIFF, could have had no Advantage by this: For till He would 
have been liable to xe FUND the Money; N che Sera To 
be excuſable i in Paying it to Him. . 


But at the Time when this 3 was in Facr made, 1 was then 


certainly true, and known to the Plaintiff to be true, That the 


* Man was become a Bankrupt :” And the Goods were then the 


Property of the A/ignees. 


* F. ante, pa. 


That in ſuch Caſe the Sheriff might and ought to return 1 W 


31 to 38. 


And in the Caſe of * Cooper v. Chitty et al, It was determined 


ws bona. 5 Therefore this is a plain Caſe. 


3 


Nothing could ſupport the Plaintiff's Claim, but his 1 that 


| the Bankruptcy was not incurred till after the 18th of June; which | 


was the Time when the Goods were traben 1 in Execution. 
Mr. Juſt DENISON concurred. 
Wur the Sheriff made the r it was then certainly true, 


2 = 1 the Defendant was a . before the Taking of the 
* 9 e ic 


3 i; 
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« Goods.” Indeed if He had returned the Writ upon the Day, 
when it was made returnable, perhaps He might have been Him- 
Ur juſtified in returning“ that he had levied and fold the Goods,” 
and even in paying the Money over to the Plaintiff : But yet the 
PLAINTIFF muſt have refunded it, even in that Caſe. 


However, it is here ſtated, © that the Return . made 85 the 
ce th of November: Which was long after the Relation had taken 
„ ͤ A* | | | 


Mr. Juſt. FosTER—The Relation, in this Caſe, is in Favour of 
Equity and Juſtice; and is expreſily directed by the Statute, 


And this Return is TRUE: For the Man was a Bankrupt at tbe 
Time of the Sheriff's making it, by ſuch Relation backward, prior to 
the Taking of the Goods. / He had made this Return on the Day 
of the Return of the Writ, I cannot ſay that even that would have 
been a falſe Return : Becauſe the Relation is made to be to the Time 
of the firſt Arreſt, by the expreſs Words of the Statute. 


Mr. Juſt. WIL Mor was of the ſame Opinion. 


The Act is poſitive, in making the Bankruptcy to commence 
from the Time of the firſt Arreſt; wherever the Trader ſhall lie in 
Priſon 2 Months, upon that or any other Arreſt. And the Reaſon 
why it ſhould be fo, is very obvious; viz. Becauſe it is a Preſump- 
tion of his Inſolvency at the TIME of the Arreſt : For a Man in Trade 
muſt be very low, both in Point of Fortune and Credit, who lies 
2 Months in Priſon, without being able either to pay his Debt or to 
procure Bail. T on. RD | | 
As to a Return of this Sort made on the 26th of June, which was 
the very Day upon which the Writ was made returnable ; I have 
| ſome doubt about it, if that had been the Caſe. I am not ſo clear 
that He could hen have returned © Nulla bona :'' Becauſe at that 
Time, there was no Act of Bankruptcy ; And it was impoſſible for 
the Sheriff to know, that there wouLD BE One in future, by the 
Man's lying 2 Months in Priſon, and thereby becoming a Bank- 
rupt relatively to the Time of the firſt Arreſt, 


But there can be no Sort of Doubt hat that at the Time when the 


Return was a&ually made, it was true © that the Defendant was 


* become a Bankrupt, by having lain 2 Months in Priſon:“ And 
| conſequently, the Goods were then the Property of the Aignees, by 
Relation to the Time of the firſt Arreſt. e eee mo 


It 
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It appears to Us, upon the pr? of the Caſe, That the Rogen | 
was not actually made, TILL tbe 5th of November, And indeed if 
the Sheriff had, at the very Day of the Return of the Writ, retur- 

: | ned “ that he had levied the Money,” and had thereupon imme- 

$ diately paid it over to the Plaintiff; there could be no Sort of Doubt 
but that the Aſſignees might nevertheleſs have recovered it back 
from the PLAINTIFF. 80 that the PLAINTIFF could not, even 
in that Caſe, have profited by ſuch Return, 


—— — — — 


A — —— . 
* 


Per Cur. Let the Poſtea be delivered to the DEFENDANTS; in 
Order to have a Judgment of Nox-suir entered thereon. 


Monday 2d 0 ins ſe i 4 Collir CL is 
EN Collins ſen very. ollins jun. 


Paſ. 32 G. 2. Rot lo 495. 
| </ Ly T HIS was an Aion of Debt upon Bond. 
| The Condition appeared, upon Oper, to be © to pay-the Plaintiff 


san Annuity of 10/. a Year during his Life; and likewiſe to main- 
< ain him in Meat Drink Waſhing and Lodging, IN THE DweL- 
" LING-HOUSE AT CRUNDALL Exp, for and during his Lie. TO 


„ Da che Defendant . (by Leave) ſeveral 
Pleas... 


As to the 3 of the Annuity of 10, per het 
was a Plea of a Set-off; (viz. that only 60/. is due to the Plaintiff 


on Account of the ſaid Annuity ; ; And that the Plaintiff owes him 
more than 600. viz. 5001. 


See this As to the maintaining the Plaintiff F &c,—There u was a Plea * That 5 
any * the PLAINTIFF LEFT THE HOUSE VOLUNTARILY, and did not 
B21, board and lodge in the Houſe : So that He (the Defendant) was not 

obh;ged to board waſh and lodge him. But the Defendant avers that 
he Was always ready to maintain him Sc, AT the Houſe. 


The Plaintiff demurs : And the Defendant ; joins in Demurrer.. 


The latter Plea depended upon the Words of the Condition; which 
Was, —“ That if 7% ph Collins the Younger, his Heirs Executors 
« or Adminiſtrators, do and ſhall well and truly pay or cauſe to be 

e paid unto Joſeph Collins the Elder and his Aſſigns, Yearly and every 


Great Britain, clear of All Taxes &c, on the 25th of March __ - 
4 29th | 


e Year during his Life, One Annvui1Ty of 10/. of lawful Money of 


* - 
> © 


1 1 e 


Trinity Term 32 * 33 Geo. 2. 821 


of ———_ of September Yearly: . And if the ſaid Joſepb Collins the 
« Younget ſhall find provide and allow to and for the ſaid Joſepbh 
Cuilins the Elder, good and ſufficient Meat Drink Waſſiing and 
« Lodging, IN the Droellng-houſe at Crundall-End aforeſaid ; Then 
this Obligation to be void: But if Default ſhall be made in the 
Payment of the faid Annuity of 104. or any Part thereof, at or 
upon any or either of the Days abovementioned for the Payment 
thereof; Or #f he the ſaid” Joſeph Collins the Younger ſhall neglect 
« or refuſe to MAINTAIN. AND KEEP the ſaid 7 oſepb Collins the 
« Elder, during his natural Life, as AroREsaTD ; Then, and in 


cc Either of the ſaid Caſes, to be and remain in fol Force and 
% Y, irtue.“ 


3 ER. — ö _ , 24 
- 0 5 * 8 
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The Pefendane( ring Leave to plead ſeveral Pleis Se,) pleaded 

A $SET-OFF, (as is beforementioned) to the former Part of the Condi- 
tion, which was for Payment of the Aunnuity. And, as to the latter, 
He pleaded That the Houſe at Crundall- End was the Houſe where the 
ſaid Joſeph Collins the Younger dwelf, and evet ſince has dwelt, with 
his Family; And that he did admit the ſaid Joſeph Collins the Elder, 
and receive him into the ſaid Houſe ; and did, until bis Departure af- 
termentioned, find provide and allow to the ſaid Joſeph the Elder Meat 
Drink Ce fin the Words of the Condition;] But that he the ſaid 
Joſeph the Elder, f bis own Accord DEPARTED FROM THE SAID 
Hovse at Crundall-End, and has never yet returned, to be THERE 
provided with Meat Drink Sc (ut ſupra); Nor hath ever required 
to be provided with any, or to have any allowed, THERE; And 
the ſaid Joſepb the Younger has always been ready to have provided 
the ſaid Joſeph the Elder with Meat Drink &c (ut ſupra) Ar and 
IN the ſaid Droelling-houſe, if He had not departed, or would have 
returned THITHER ; But that He always has refuſed and ſtill does 
refuſe to return; but has continued abſent from THENCE : Therefore 


he could not provide. him with Meat Dre &c wy fe) Ar er ix 
the laid Det bene, 3 6 


To this Plea, the Plaintif demurred ; And ths Deſendan joined 


in Demurrer. 


Mr. Serj. Pool on Behalf of the Plaintiff, 81 That this 
| Caſeof an Annuity or Nearly Payment does not fall within the * Sta- 7. ante, pe. 
tute of 8 G. 2. c. 24. F 5. concerning Set-offs; becauſe the Action is 799: %, 
not brought for a Sum complete and certain, but for a Part of a grow- 1 


ing Sum payable. for: Liſe; whereof future 1 will be con- 
tinually becoming due. 


Now if the Judgment be hete entered for the Remainder (as that 
Act direQs,) it paſſes in rem judicatam ; and the Plaintiff cannot re- 


| An any more, on ny N Default of Payment, upon the ſame 
Bond. 
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By & 4. of this Act, The Proviſion for ſetting mutual Debts one 
againſt the Other, was looked upon as highly juſt and reaſonable at 
all Times: It is therefore provided that the Clauſe in 2 G. 2. C. 22. 
« for ſetting mutual Debts One againſt the Other” ſhall be and re- 
main in ſull Force fer ever. | EE OG on on 


Section 5. of this Act of 8 G. 2. c. 24. provides © That by Vir. 
te tue of the ſaid Clauſe in 2 G. 2. c. 22. (which is thereby made 
e perpetual,) Mutual Debts may be ſet againſt each other, either 

by being pleaded in Bar, or given in Evidence on the General 
Iſſue, in the Manner therein mentioned, notwithflanding that 
ſuch Debts are deemed in Law to be of a different Nature ; Un- 
e leſs in Caſes where either of the ſaid Debts ſhall accrue by reaſon 
of a Penalty contained in any Bond or Specialty; and in all Caſes _ 
« where either the Debt for which the Action hath been or ſhall be 
brought, or the Debt intended to be ſet againſt the ſame hath 
accrued or ſhall accrue by reaſon of any ſuch Penalty, the 
«© Debt irtended to be ſet off ſhall be pleaded in Bar, in which 
«© Plea ſhall be ſhewn how much is * and juſtly due on either 
Side: and in Caſe the Plaintiff ſhall recover in any ſuch Action 
or Suit, Judgment ſhall be entered for No MoRE than ſhall appear 
to be zruly and juſily due to the Plaintiff, after one Debt being 
*«.' {of aguamir the Oner as e EE DT IT ONE .-- 


This is not a Bond conditioned for Performance of Covenants 


or Agreements contained in any Deed or Writing: It contains a 


quite different and diſtin Condition. The preſent Action is an 


Action of Debt upon a Bond conditioned to pay an Annuity and main- 
tain a Parent. RY bravery e e ap 


Mr. Serj. Hewitt contra—This is a new Caſe. 

The Setting off of mutual Debts ariſes on 2 G. Fo c. 22. F 13. 
(which was a temporary Act,) and on 8 G. 2. c. 24. 4, 5. (which 
makes the former perpetual.) tn.... 8 COT Ore 


This laſt Section (F 5.) provides, generally“ That wherever the 


Debt ariſes upon a Bond or Specialty with a Penalty, and accrues 


by reaſon of ſuch Penalty, a Set-off may be pleaded.” - My 
Brother Poole ſays, © It extends only to Caſes where the Debt is a 

Sum certain.” But the Words of the Act are general; and are 
not at all confined to Sums certain. And the Plaintiff may aſter- 
wards recover, for ſubſequent Defaults ; notwithſtanding the prior 
Judgment: For the Penalty will always remain a Duty, © 


Our Plea covers the whole Demand. wt rad 9912 las 


Trinity Term 32 & 33 Geo. 2. 


— 


Mr. Serj. Poole was beginning to reply But 


Mr. Serj. Hewitt deſired it might ſtand over till next P. aper-Day; 


(iatending to make a Motion, in the Interim, for Leave to amend.) 
To which —— the Court agreed. 


ULTERIUS Cox. 


On the next Para leet: (26th June, ). Mr, Serjeant Poole now 
proceeded in his Reply ; (Serjeant Hewitt not having moved to 
amend.) He argued that it could not be pleaded, under tis A: 
For this Act is general, and has no ſuch Proviſion as there is in the 
Act of 8, 9 W. 3. c. 11. ult, vig. That the Judgment (hall 

«* fland as a Security.” And therefore if the Plaintiff ſhould now 
recover Judgment, there would be an End of the Bond ; And there 
would remain 70 Security at all for future Payment of the Annuity. 


And He agreed with Mr. Serjeant Hewitt, That this is a nerv Caſe, 


But Mr. Serjeant Hewitt inſiſted that this Act of 80. 4. 6. 124 


differs materially from 8, 9 U. 3. and from 4, 5 Ann. c. 16. 13 


for bringing in the Money, and having the Bond diſcharged. "The 


preſent Act ſays © That the Plaintiff ſhall recover the Sum truly 
« and juſtly due, and no more.” And my Brother Poole ſays, 


That after the Matter is paſſed in rem judicatam, the Plaintiff 
cannot afterwards recover any more upon the ſame Bond.“ But 


1 anſwer. that the Plaintiff would be at Liberty to bring an Aftion 
for any future Breach: For the preſent Judgment (upon the Set- 


off) would not be for the Penalty, but only for the SUM mw and 


. Juftly due, and no more, 


Lord Maxivis ion Thes Clauſes in 8, 9 V. 3. c. 11. and 


9 G. 2. c. 24. are extremely beneficial to the Suljeet.. 
Therefore His Lordſhip choſe, He ſaid, to conſider of it; and 


5 did not mean to give his Opinion at preſent, However, by way of 


breaking Caſe, He entered into an Explication of the Acts; which 
He thought ought to be conſidered Al together, as being made #1 
pari materia. So that Stoppage or Setting-off muſt have the ſame 
Effect, under the 8 G. 2. as Payment had under 8, 9 W. 3. 


Therefore He thought, (at preſent,) that it was moſt henabale) 


to the Subject, that in the Caſe now before the Court, the Set- off 


ſcould be allowed. But He aſſured Serjeant Poole, that if They 


ſhould be of that Opinion on Deliberation, He ſhould not, as it 
was a new Caſe, be caught by his Demurrer: For that your 


would give him Leave to withdraw it, and reply. 
8 Cok. apvis'. 
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Lord Naser IELD now delivered the Reſolution of the Court, 


viz, That they were All (upon deliberate Confideration) unanj.- 


moully and clearly of Opinion (as it ſtruck him before) That this 


is a Caſe WITHIN 8 G. 2. c. 24. $4, 5. Where mutual Debris may 


be ſet off, juſt as much as actual Payment of the Money might have 
been before. 


He ſaid He would conſider how the Law ſtood, before the Ads 


of 2 G. 2. c. 22. and 8 G. 2. c. 24. and under the AR of 8, 9 V. 


3. 6, 11. 


The Act of IJ 9 W. 3. c. 11. is intitled « An Act for the PE 
e preventing frivolous and vexatious Suits.” The * laſt Clauſe of 
it is a Proviſion intended to meet the Caſe of Non-performance of 
Covenants and Agreements ſecured by Bonds or Indentures; and 
which Covenants or Agreements are to be performed at 4 diferen 
Times, or the Monies paid by Inflaliments Sc. 


Hhefore that AR, a Plaintiff could only aſſign One Breach, upon 


ſuch Bond or Indenture: And if the Defendant could prove that 
the whole Debt was paid, there was an End of the Matter. But if 
the Defendant had only paid Part of the Debt, and not the Whole, 


then the Judgment was taken for the whole Penalty : And this 


Judgment for the whole Penalty ſtood as a Security for the Reſdue 5 


of the Demand which remained unpaid. So that the Judgment 


ſtood for the whole Penalty, though only Part remained due; And 


the Plaintiff was juſtly intitled only to that, and no more: Which 
often forced the Defendant, in ſuch a Caſe, into expenſive Suits 1 m 


Equity, for Relief. 


To prevent which, the * laſt Clauſe of this AR of 8, 9 V. z. 
c. 11. provides“ That in all Actions, in any of His Majeſty's 
Courts of Record, upon any Bond or Bonds, or on any penal 

Sum, for Non-performance of any Covenants or Agreements in 
any Indenture Deed or Writing contained, the Plaintiff or Plain- 


tiffs may aſſign as many Breaches as he or they ſhall think fit; 
And the Jury ſhall aſſeſs Damages and Coſts on ſo many of them 


cc 


Fe. 


'C 


as the Plaintiff ſhall prove to have been broken; And the like 


.cc 


Judgment ſhall be entered on fuch Verdict, as had been uſually 
done in ſuch like Actions.“ Then there is a ſuitable Proviſion 
for ſuggeſting ſeveral Breaches, where the Judgment paſſes by De- 
fault, Confeſſion or on Demurrer. Then the Act provides, © That 
« if after Judgment and before Execution executed, the Defendant 
© ſhall pay into Court all the Damages and Coſts on the ſeveral 
FBreaches aſſigned and found, a Stay of Execution on the Judg- 
e ment ſhall be entered upon Record: Or if, by Reaſon of any 


4 Execution — 


Trinity Term 32 & 33 Geo, 2. 


6 


« all ſuch Damages and Coſts, and the Charges of ſuch Execution, 
then the Body, Lands or Goods of the Defendant ſhall be diſ- 
charged of ſuch Execution; which ſhall likewiſe be entered 


e upon Record. But yet, in each Caſe, the JupMENT ſhall re- 


* main as a further Security to anſwer Damages to the Plaintiff for 
« future Breaches: Upon which, the Plaintiff may have a Scire 
« facias on the Judgment, ſuggeſting other Breaches ; whereupon 


« there ſhall be the like Proceeding as was in the Action of Debt 


*« upon the Bond, for aſſeſſing Damages on ſuch Breaches; And 
« on Payment or Satisfaction, as before, of ſuch future Damages 
« Coſts and Charges as aforeſaid, All further Proceedings ſhall be 
« AGAIN ſtayed; And ſo, Yoties quoties; and the Defendant his 
* Body Lands or Goods ſhall be diſcharged out of Execution, as 
* aforelad.” | ue 


A very beneficial Remedy, and a very juſt One to the Subject, 
this is. The JuDGMENT is to be for the 20e Penalty, and is to 
remain as a further Security; though EXECUTION is to be ſtayed on 
Payment of the Sum due &c : So that the Penalty is a Security for 

the Debt Intereſt and Coſts, upon any future Breach. 4 


Before this Statute, the AcruAL PAYMENT of Money in Diſ- 
charge of the Demand, was exactly upon the ſame foot, as the 


STOFF of a Debt is now put upon: And a Pla of Pa VMENT of 
a Sum of Money ſufficient to diſcharge the whole Demand was juſt 


the ſame then, as a SET-OFF of a Debt large enough to balance the 
whole Demand, is now : That is to ſay, It was a full Anſwer to 
the Plaintiff's Demand ; And he could have no Judgment at all againſt 
the Defendant. „ „ 55 


But if it had come out, that there had been a Failure of Payment 
of any Part of the Plaintiff's juſt Demand, the Plaintiff would have 


been intitled to take his JUDGMENT for the whole Penalty; (though 


 ExycuT10N was to be ſtayed on Payment of the Damages already 


incurred, and Cofts :) And this Judgment for the whole Penalty was 


to ſtand as a Security to anſwer future Breaches. 


But the Payment here intended was to be an ACTUAL Payment : 


For Stoppage, or Setting off Debt againſt Debt, was not hen equi- 


valent to actual Payment: But Croſs Actions muſt, at that Time 
have been brought, for the reſpective mutual Debts. | 


Since theſe two very beneficial Acts of 2 G. 2. c. 22. and 8G, 2. 


c. 24. Stoppage, or Setting-off of mutual Debts, is become equivalent 
to actual Payment: And a Balance ſhall be firuck, as in Equity and 
| Juſtice it ought to be. ODS | 


— erl. | Y * —— — At : 


Execution executed, the Plaintiff ſhall be fully paid and ſatisfied 
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At leeres Law, n theſe Acts, If the bug was as Pry 
or even more indebted to the Defendant than the Defendant was in- 


- debted to Him, Yet the Defendant had no Method to ſtrike 2 


4 V. Fiz. 


+ See it, at 


large, ante 


pa. 822. 


OhjeQtion, 


"Anſwer. 


Otjection 


Balance: He could only go into a Court of Equity, for Lows | what 
Is 5 moſt clearly Juſt and right to be done. 


The 2 G. 2, c. 22. was made to anſwer this juſt and reaſon- 
able End; and enacts * generally, That where there are mutual 
*© Debts between the Parties, One Debt may be ſet againſt the Other.“ 
Upon which Act of 2 G. 2. Doubts about the d:ferent Natures of 
Debts having ariſen, the 8 G. 2. c. 24. was thereupon made; 
The 5th Section whereof is a + General Proviſion + without Ex- 


ception. So that the Objections which have been here made, _ : 
Part of the Plaintiff, are made by Conſtruction only. 


It is objected, firſt, * That this is not an Action brought upon 
«Ka Penalty for Non-Performance of an Agreement or Covenant 


my contained i in any Indenture Deed or Writing.” 


This i is an Agreement between the Parties, and. an n Agreement in 
Writing : The Condition of the Bond is an Agreement in Writing ; 


And People have frequently gone into Courts of Equity upon Con- 


ditions of Bonds, as being Agreements in Wilde, to N a 7 5 
Us Performance of them. 


11 is faid that if the Plaintiff ſhould take his 8 udn "this | 


Act of Parliament, it would not be a Julgnient for the PENALT V, 


but r only for the Sum due, and NO MORK ; and that after 
the Matter has once paſſed in rem judicatam, the Plaintiff |cannit 


_ afterwards recover any more upon this Bond, whatever may become 


due by future Non-Payments ; For that here is no Proviſion © that 


Anſwer. 


the Judgment ſhall nd as a Security for future Payments,” -as 


there was in the Act of 8, 9 W. 3. c. 11. made for the better ys 
uta frivolous and vexatious Suits. 


The Judgment is lead by this Act of-8 2 2. directed to be 


entered © for no more than ſhall appear to be juſtly and truly due 


« to the Plaintiff:“ But it is clearly within the Words and Meaning 
of the Act, That the Penalty is to remain as a Security againſt future 


Breaches, in this Caſe of a Set-off pleaded, as much as it would 


have done upon the Act of 8, 9 V. 3. c. 11. if Payment 0 been 
made agrecably to the Directions therein contained. 


But as this has not been before ſettled, © That a get- off may be 


* pleaded in ſuch a Caſe as this, where the Condition is for the 


« Payment of an Annuity or growing Sum, It would be hard to 


biad the Plaintiff down ſtrictly to his Demurrer. Therefore my 


Brother 


4. ORACLE SR Rom. 


NN 
— * 
of 
— 


= 
1 FH init * 
3 —— 


1 e 
—_—_— Ä CSR 7 OT OR * Int ed wn Ie : ö „„ = 
«© 


- 


YE W. N : 
L ai — - 1 — — 
& * 9 * * * S 5 ; 
| Wa tt * f * % : 7 1 
YA 33 2 
. * 
* >. @ - 8 1 309 * — 6 6 + Vo, oe a © 


Brother Poole may move to withdraw the. Demurrer, and to ry 
in a proper Manner: Which will give the Plaintiff an Opportunity 
of diſputing the Debt pleaded by Way of Set- off, if He thinks 


Which Mr. Serj. Poole moved accordingly : And the Court grant- 
ed it; but added that it ſhould be 2h Payment of Coffs. = 


' Wilſon ver. Day. 


HIS was an Action of Treſpaſs for breaking and entering the 
1 Plaintiff's Houſe, and taking away his Goods. Not Guilty 
pleaded ; And alſo i err a Juſtification under a Commiſſion af 
Bankruptcy, awarded againſt one Lawſon. 


i At the Trial, the Matter was referred to the Opinion of the Court. 


VN. B. Jobe Day (the Defendant) was Meſſenger under the ſaid. 
Commiſſion of Bankruptcy ; and in this his Juſtification, made Title 


to the Poſſeſſion of the Houſe under an Aſſignment from the Com- 
T us 


The General Queſtion reſerved for the Opinion of the Court was . 


« Whether an Aſſignment made by Lawſon was, in itſelf, an Act 
« of Baatrupiey: And it was directed to come on, by Way of 
Lord MANSFIELD ſtated the material Facts of the Caſe to be to 


— ine! % * * 
% > $ 2 * 33 3 


One Lawſon, a Trader, who was concerned with One Titley in 


_ circulating Notes, and was really indebted to the Plaintiff Viſſon, 
being in a Fright on Titley's Going off, ſent for Wilſon on the Thur /day 
(the 16th of November,) and told him © that 2 was gone off, 

* and that many Notes were ſtanding out againſt Him, and that he 
could not ſtand his Ground ;”* and therefore propoſed to ſecure 


VMiſſu: And on the Saturday following (the 18th of November) ſent 
for an Attorney and preſſed him to draw an Aſſignment immediately 


from Him the faid Lateſon to Wilſin. The Attorney could not do 
it till the Monday, and it was privately executed on that Day, though 
it bore Date on the preceding Saturday. It was executed to il. 


ſon, to ſecure Money REALLY DUE to bim, and which He was 


liable to pay on Lawſen's Account: And it purports to be only a Se- 
cutity for ſuch Money, but does not liquidate the Sum due. A Day 
ot two after, -a Defeaſance was executed; which was a Separate 
Decd; making the former void upon Payment of all the Money due 
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858 : Trinity Term 32 2 & 33 Geo: 2. 
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to Wiſſin: But this Defeazance did not ſpecify how much it was, any 
more than the Aſſignment did. After Payment of Wilſon's Debt ; as 
to the Reſidue, it was to be in Truſt for Lawſon Himſelf, The Aſſign- 
ment was a general Aſſignment of EvERY THING that Lawſon bad 
in the World; and imported that it was made to ſecure a large Sum 
| (18001. or upwards.) It begun with a Recital © Whereas I am 
ce obliged, upon urgent and neceſſary Buſineſs to leave London,” It 
recited alſo That Lawſon had not then Money enough by Him, nor 
« could raiſe it ſoon enough to anſwer all the Demands that Wil. 
„ ſon had upon Him.“ There was no Counterpart : And the Ori- 
ginal remained in the CuSToDY AND KEEPING OF THE AssIGNOR. 
No other Poſſeſſion was delivered, but only that a Letter of Attorney 
was given to One Betham (who was Clerk to Lawſon and privy to 
the Whole, and who was concerned in the bad Part of circulating the 
Notes, ) © to collect, receive, diſpoſe, & &c:"' But the Goods continu- 
ed in Lawſon's Houſe. No Notice was given to the Debtors of Lawſon, 
who owed Him money, till Lawſon went off; which was in a few 
Days after. At the Trial it appeared that the Debt really due to 
Wilſon from this Lawſon, was about 18401: although the Deed, 
which recited Lawſon's Circumſtances to be bad, and their Manner 
of dealing, recited alſo that there might be about 3ooo/. that Wiiſmn 
I might be liable to pay, but mentions only 3ol. as actually due; And 
= then aſſigns every Thing in the World to M you; Debts Se . 0 
Is "WR any Exception whatſoever. oC 


— 


Mr. Serj. Whitaker. Mr. Merton, and Mr. Yates were of nn. 
fl for the Defendant. 


* 


— 


” =Y 2 = — 2 * 
EDIT I i Ing ge 
n 


They argued that the Deed itlelf 5 1s ' FRAUDULENT, and an Acr 
*F2, of Bankruptcy within * 21 J. I. c. 19. For it was in Truſt for 
Lawſon himſelf, after Wilſon ſhould be paid; and was executed "Is 

* at a Tavern, on the Monday at Night. 
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WM | It was done in Contemplation of Lawſon S: Running away: And 
i with Intent to give Wilſon the PREFERENCE r other Creditors; And 
0 | was therefore a FR AUD upon the Other Creditors. It appears upon 
the Face of the Deed, 9 that Law on was then become UP. 


I aſſi igns Ar. his Effects hatſens, and bs values the Ef. 
fects aſſigned, nor hiquidates Wilſon's Demand upon Lawſon. 


Ihe vi ble Poi on was not altered: Betham remained the 6 «ing 
Agent, as before, 


. ant 46. This is like the Caſe of “ Sir Edward Morſeley v. * A et 
l. 


at, K. 1759, 31 8. 2. B. R. 


* E 2 g 
— a + *. . 4 
— b 4 * a». * — * 11 4 0 


Tria) Term 32 8 55 G EY 


Me Norton and Mr. Mn contra, for Wijſon the Phuntiff, 


This Caſe dj ſors from that of De Mattes. This | is onlyri in the 
Nature of a MoRTGAGE, to ſecure Mr. Wilſon's Debt only, and in- 
demnify Him againſt the other Demands to which he was liable, 
and what he was likely to ſuffer on Lawſen's Account. The Sum 
of 1840 J. was then auelly due from Lauſon to Wilſon : And the 
principal Operation of this Deed was to ſecure that Debt. 


Anda Trader wha is likely ts become a Bunkrgpt may give 105 
Preference to one Creditor; rather than to — at me Tiuse be- 
| fore his Bankruptcy. 


But it will be objected, that this Afignment was weder a On- 
fe 


 templation of his becoming Bankru t . ebe is itſelf an 
Ack of Bankruptey. Fg 


Ain This e or chiefty at lf; 6 Seomity for the 


1840 |, oy way of Mora and was thereſoro made for a vol 
oble Confideration. | if 


5 The Deed docs not in ort that he was abſolutely unable to an- 
| (wer the Demands = ; but only © that he * not ben 
8 Money enough by to anſwer them.“ 


An the Occaſion and Neceſſity of his Aber f gem Lenden 


expreſſyy recited to be ups urgent and neceſſary — «Gan is Which 
s very different from, his Running away, or c 


g. 
Tho Intent of this Deed is, expreſſly, to retain only fo mock as 


will /atisfy Wilſon's Demands (though thoſe Demangs are noi in- 
deed parucularly * 3 | 


lord MansreLD So it a plain Caſe both pon the Deed, 
; and upon the Collateral Circumſtances. | Ts 


The pen of the: Bankrupt Laws is, | that tho 3 


_ ffs (hall be taken wt of his 5 and bo divided _ 
amongſt ALL his Creditors, 


| In *Gainar's:Caſb, (of the black Oinger,) the Descd was helden *5:eisCale 
to be void, and to be itſelf an Act of —— Ae td in war * 
— only Que Creditor was virtually exoluded, Edward 


Wferlely et al 
v. De Mattos 


* * 3 TE WIT TION kB — 7 $5 ens | and Slader, 
Fan Iv. var. l i eee eee eee e. 


WET Sin n 3 * 4 DX >. - 
— 1 R r 
a > fo 2 . 


, * 

: 
28 
N 
71 
| 

of! 

. %”. 1 
| } 

1 1 
: M1 
. 
8 1 , 
1 

4.0 
v9 

1 
oy 

„ 

12 

15 
3 
1. 
; 

* * 

i. 
3 
$3 7 
i 5 
- 
4 1 9 
4 4 
- By 

"4 
1:4 * 

* 1 
1 
=, 

l 4 

oy 
i iN 

* 

: * 
5 
2 , ms 
. 133 
1 
FF al 

x 
|. 
A. 
4 
1 
19 7 

' 52 

1 

[5 1 3 

by. il 4 
1 
1 238 
1 
4 o 
1 
8 
14 
by . 5 
=_ 

7 Ye 

Vil 755 
1 +7 
1 40 = 
= 
1 
* wa 
- = 
17 ? 4 

'.- 
i 
a * 
1 
14 82 
2 
1 

> % 

1 7 
$i 4 | 5 
. 8 
* : "65 
£1 i 
+7 9 
= 
=. 
ö > 
3 * 17 
N 
1 
1 Fi. s 
4 

BK... 

3 
1 

_ 
by 

\ \e 
iN $ 
= 
= 
1 l 

. 
= 
\ f 
© = 

I 

'$ 1 ; 
ö _— 
7 
— 

7 
1 we 1! 

* 
1128 
Ve 
* 

+ = 
1 
a= 
= 
- A * 
i 8 
1% * 
__ 
Fs 
: 
1 
* 

3 * 
Mx 

7 
FB 
i 38 
_ 
TI 
wm. 
1 * 
1 
1 

1 5 * 
1 

n * A 

+26 
; 

av 

1 
178 by 
1 1 
=. 

"8 
1 4 

= 

1 * 
=”. 
388 

; __* 

1 

13 

=. 

8 
Wo, 
E $5.4 
8 
. 
= 
+ 
1 

1 
1 
. 
"3 
* 4 
. 
. 

1 

in 6 

_— 

x 

1 

Ah; 

Wo 

1 

"8 

2&4 

WW.” 
+1987 

LY 

"2 

WW. 

8 

£8. 


— 
EL 
wel — D 1 2 


» — h - 


550  Irioity Term 52 & 35 Geo: 2 


It is not neceſſary that the Deed ſhould be fraudulent, as be- 
tween the Parties: Nor is this Deed at all fo; for it is a very fair 
Deed, as to the Parties. But it is made to PREFER this Samuel 

Wilſon t to the Bankrupt s other Creditors. _ 


Then he recited the Deed, and particularly the following Ex- 
preflions in it, vis. And whereas, by reaſon of &c, I cannot at 
preſent raiſe &c, ſo ſoon as the Money due to the ſaid 5. M. will 
become payable ; And whereas I am obliged, on Account of neceſ- 
ſary Buſineſs &c, to be abſent &c.” And He obſerved, that the 

. Aftignment is of Every Thing that be had in the World, not ex- 
cepting even Apparel, Sc. 1 


Now though a Trader, before he becomes a Bankrupt may prifer 
One Creditor to Another, and may pay him his Debt; or may make 
* In December a Mortgage, with Poſſeſſion delivered ; Or (as was the Caſe of * Small 


1727. in 


G bet te. Y* Oudley,) may aſſign Part of Bie Effects to One particular Cre. 


ported in 2 ditor; Yet an Aſſignment of his WHOLE Eſtate is of a very ac 


ne, Conſideration: THAT. tends to yu the whole Ow of the ank- 
427. But ſee L . 8 
it ſtated from Tupt Laws. 

the Regiſter- : 
Boah, Cale, Here he aſſigns All and inveſts his own Clerk with the e Marg: 
eee cha: ment of his 88 ee of the Commiſi woners. ch oof] 


481. 


This Deed is an 4 of Bankruptcy, wolf. It FOTO the. . . 


Bankrupt Law: Nothing remains for the Creditors in any Shape; 

But his WwHOL E Eſtate is put into the Hands of his oy Fuer 
immediately. Therefore he is of Courſe. a Bankrupt,” the Moment. 
he has executed this Deed : For there is Nothing at all left for his 


Creditors. And this is for an e ee Demand, too: Whick 
makes it ſtronger. 1 


Thus it ſtands upon the DEED. 


But the 8 1 it. For here is no viſible 
Change of Poſſeſſion : And the Letter of Attorney * to receive the 
©* Debts” is a ſecret Tranſadtion, unknown to every body elſe; Where- 


+ 27th 2 as, according to the Caſe of + Ryal v. e there ought 1 to be 


ary 1749. in Notice to the Creditors. 
Canc*. See 


his Caſe alſ 
cited and . herefore I think this Deed i is in air an Att of Bankruptcy, 


cuſſed in that 
ee, Mr. Juſt. DEN ISO concutred, for the FR: Aram 3 


And He alſo obſerved, that ach a Deed as this . not to be 
eſtabliſhed ; becauſe the whole Power that ought to be in the A. 


* . fignees, 


— nr So: 


© Trinity Ter m. 22 6 & 33 3 Geo. 21 831% 


2 is put into the 5 of Betham the Bankrupt's own Chrk : 


Which is directly ns Hog * End. and Intention of the 
Baker $ 
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It is apparent that where a Tender conveys his wHoLE Eſtate and 
Effects, it muſt be with an Intent to defeat his Creditors in general. 
And here, it is to ſatisfy an unliguidated Demand, too: Which is a 


Circumſtance that ſeryes to confirm it's being the Intention of the 
preſent Deed. 


— — 5 = Pg — 
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All theſe Caſes muſt depend upon their Circumſtances: And here 


they are as ſtrong as I ever met with. It is a * _— the 
LETTER of the Act. 
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Mr. Juſt. FosTER—A Trader, ee © FRETS may pay a 
particular Creditor ; Or He ma x mortgage, his Effects to a parti- 
cular Creditor, with Poſſeſſion delivered; And here it is a Mortgage, 
tis true, with a reſulting Truſt to Lawſon - But here is no ALTE 


| RATION OF POSSESSION, no, DELIVERY, (which i is the Badge of 


Ownerſhip. * * T par: 8 Caſe. | * 3Co. 81. 4. 


This, if it were to be permit, would 4 fra the whole Nen of 
the Bankrupt-Laws., W "6 f | 


Mr. Juſt, Wirmot was of the ſame Opinion. 
1 this ſhould be allowed, it would 7 2 all the Bankrapt-Laws, 


The Deed is a . of his wHoLE Eſtate an Effects: Y 
Add it appears to be made, when the Trades was e and Run- 
ung eue. PN Bo ek bi, » 
"A MoRTGAGE by a Trader, of his Effects, is guad, if he 1 PARTS 
WITH the Poſſeſſion : : And the Reaſon is, becauſe he might have 
SEO? foi it, and paid the Creditor he Money. 


But here is a ' Conveyance of his wHOLE Eſtate and EffeQs; ; And ” 


No PossESSION, DELIVERED; 0 ALTERATION of Poſſeſſion : But 


the fame Perſon, Betham, continued to ad, juſt as he was uſed to 
do before. | 


Theron Tris DEED ALONE is an A of Bankruptcy, without 
meddling with : any other Circumſtances collateral to it. 


This Conveyance of the Wuolx, ; "without leaving any Thing « at all 

remaining towards ſatisfying the reſt of his Creditors, is a very diffe- 

rent Caſe from an Aſſignment of a particular | PART of his Effects, to 
2 particular Creditor. 
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on the 234 of June Sc, at the Pariſh of M. BEIx G then and c 

tinually from thenceforth until after the 29th Da 10 of the fale fille, 
the Surveyors of the Highways in the ſaid Pari 

ſaid 29th Day of June for the providing Stones Ge, for the Amend- 


| ciently alledged to be urveyors of t Ic ſald 


Trine Ten:? = N 33 See - 2. 2 
| OE, mo we 4K 7 SEE 
Lord MansF1zLD added that a — _ _ ; mY all 
Part of his Eſtate or Effects would not help the Matter: For the 
Court would never ſuffer that an Evaſian ſhould prevail, to take ſuch 


a Caſe out of the General Rule, which is fo e 111 bog Aly g 
be obferved, in Order to a due Execution of this Sy em of Laws, 


E he Coukr was therefore unanimous, (and clearly fo.). Tha ha 


there ought in this Caſe to be a JupGMENT of Nene 
— for the DEFENDANT, N 


* 


Rex verſ. Boyall. | 


R. Winn ſhewed ebe Fran oo que png an den, mant : 
the Defendant, a Farimile oner of . ee = | 
550 for not ſending out his Carts Gc, to the 

way Labour, purſuant to an Order from the Overſeers Ce. 


* 
4 
Y 0 1 4 
"Wi "UP UG * 


The Indictment ſets. farth—That. obn Mawly and. 4 „Ten, : 


dig appoint the 


ment of the High-ways ; the ſame being One of the Six Days ap- 
pointed for providing Stones &c, for Amendment Ge, in the 
which they were Surveyors. Then it ſets forth that che * 
pa he Notice, 5 the Pariſh Church, of their havin appoint . * 
laid 29th of June for providing Stones Ge. | Bit t at neverthelets, 
the Defendant, who on the ſaid 23d of June, and untił and x 


the ſaid 39 of J June, at the Pariſh aforeſaid, kept a 30 85 199 Fell well 


e Premiſfes, did not fie and end, on the ſaje 


known: 
June, Gre Wain or Cart furniſhed after the Cuſtors of the red 


with Oxen or other proper Cattle and other Neceſfaries meet to 
carry Thipgs convenient for that Purpoſe, and alſo two able Men 


with the me, for the providing $tones Se. for Amendment of and 


working in the- ſaid High-way i in the Pariſh aforeſaid ; but therein 
wholly neglected and made Default ; Tn Contempt Ge, and n 
the Form of the Statute Se. 


V. 22 C. 2. e. 12. $9: (which i is Fo Statute here me) 
Three e were taken to this, IngiQment: vis. — 


Wr aten age . 
oh 


Iſt Ohjection it Yohu, Mau and © 


— * * Is 0 
3 


ec « that they BEING Saree Ger And is not aid oy oboe they | 
were appointe c. 


2d Objection—It is not ſaid, on what Day they were ſo appointed: 
Whereas a particular Time is preſcribed by the Act of Parliament, 


for their 1 V 4 12, which limits it fo ſome Day in 
gs Week. 


*. 
— - 2 % 
4 3 42 E 1 Y * 1 3 
83 5 8 ot. = = 
2 £ - 4 4 Bats mm = * 7 . — 3 » . E 4 oy 
. ht ² V iro 5 00SEC EIS + 2 r n= © bb - 6h . 
= r — — — — - o = " = 


2A ObjeQion—That a * PARTICULAR REME Dx is appointed by JV. ante, gos 
this Statüte of 22 C. 2. c. 12. namely, in $9 and 12: And there- 3 
fore, this being a neEw OFFENCE created by this Statute, and the particularly 
_ Statute preſcribing a PARTICULAR REMEDY, that particular Reme- * 


dy muſt be purſued; And an INDICTMENT will NOT Le. 


Fg 
Rx < wages 


* a 77 6. 


M. nin s Anſwers to the Obje&ions, were as follows. 


To the uſt Obj eQion, He anſwered, that 2 Mod. 128. Rex v. 
Mor, is in Point That the Words © BEING above ſuch an Age, 
are good in an Inditment. And theſe Words are © BEING then 
8 * Surveyors.” 5 
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70 the 2d Objeation,—He enforced, That the Allegation “ T hat 
they being then . is ufficient without erh when 
5 they were ſo appointed. | 


To the 3d Obj :eftion—That this is in itſelf a an indilable Offence ; 3 
and was ſo, ar the Making of 22 c . 
The Act of 2 & 3 Pb. & M. c. 8. is the firſt Statute that gives 
a Forfeiture for Default in this reſpect. The 5 Ex. c 13.8. 
gives Power to the Seſſions, to proceed to inquire of Defaults, and 
to aſſeſs Fines for them: (Wbich muſt be by way of Indiftment.) 
In Weſt's Precedents, 2d part, § 218. Arno 34 Elig. There is an 
Indict ment for my; ſame Offence, | 


or r, 8 they might be « out of the juriſdiction of the Juſti- 
. And if ſo, the Juſtices could not procevd | as the Act directs. 


And this 1 is a mandatory Statute. 
Mr, Vi ian, contra. | 


In Support of the 1ſt and 2d Objefions—It ule; to have been 
mentioned by who, and ben the Surveyors were appointed. 
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In Support of the 3d ObjeRion, He cited 2 Hawk. P. C. 211. 
. ante 805. & 4. Where the * Rule is particularly and expreſſly laid down. And 
the true au 22 C. 2. c. 12. $9. preſcribes a particular Method: S0 alſo does 
of Diſtinction woot | | | 10 
declared by § 12. of the ſame Statute. In 7 Rep. 36. (On penal Statutes,) It 
Lord Mar/- was reſolved “ that the Act which gives the Penalty, ought to be 
fell, <« purſued.” Brownl. 106. Rex v. Marriot, 1 Show. 398. Ste- 
pbens v. Watſon, 1 Salk. 45. Palm. 388. S. P. 2 Ro. Rep. 299. 
Cro. Fac. 643. Caſtle's Caſe, Queen v. Watſon, cited in 6 Mod, $6. 
Rex v. Davyes, 3 Keb. 34. Rex v. Sparks, 3 Mod. 79g, 


Lord MANSFIELD— 


As to the 3d Objection— It was an Offence indidtable, BEF ore the 
Appointment of the Summary Remedy preſcribed by the Statute of 
+ See it cited 22 C. 2, The Caſe of ＋ Rex v. Davis, M. 28 G. 2. B. R. was of 
„ the ſame kind. Therefore the Summary Juriſdiction is || Cunv- 
| 7. ante 805. LATIVE, (although there is another Remedy given,) and does Not 
accerd . exclude the Common-Law Remedy, 333 


Il do not approve of indicting, where there is another Remedy: 

17. ante 804. It carries the Appearance of 4 Oppreſſion. Yet it is not to be under- 
— ſtood that We are oBLIERB to quaſh Indictments upon Motion, in 
every Caſe, where they are not to be ſupported upon a Demurrer. 


As to the 1ft Objeftion—* Being” is a ſufficient Averment. 
And the 2d Objectien has Nothing in it. 
Mr. Juſt. Dex x180N concurred. 


The Ru LE was therefore DISCHARGED. 


Tueſday 3& WE 
Jug 1759. | | | Nes ver . Cowle. 


5 75 N ſhewing Cauſe (upon Tueſday 23d January laſt) why a Su- 
O PERSEDEAS ſhould not iſſue, to a CERTIORARI directed to 
the Mayor and Corporation- Juſtices of BxRwick, “to remove an 
Indictment for an Aſſault; and alſo on the Adverſe Party's ſhewing 
oa hoc = Cauſe (at the ſame Time) againſt other!“ Croſs-Rules for A TAcu- 
tin) at the MENTS againſt the Juſtices to whom the ſaid Certiorari was di- 
| End of this rected, ** for refuſing to receive or return the faid Certzordri ; and 
Cale, pa. © for committing the Defendant to Priſon on his Refuſal to plead 
in their Court of Seſſions and Gaol-Delivery, after he had offered 
his Certiorari to them, and tendered ſufficient and proper Secu- 

LE rity thereupon — —— Ahab _ 8 — 


2 It 


1 K Ae VPELe: 


Trinity Term 5 32 855 Geo, 3 


E 


1 was infſtel by Sir Richard Lloyd, Mr. Clayton, and Mr. Sel. 
uyn, who were Counſel for the Corporation-Juſtices (and conſe- 


ach, argued for the Super ſedeas, and againft the Attachments, 


That Zhis Court have no Juriſdiction over BERwick, where the 


Proceedings are not according to the Laws of ons, but nourd- 
ing to a quite afferent Lato. 


"Berwick, they ſaid, was formerly Part of ScorLAup, 5 


was our's ofily by Conqueſt, and remains un incorporated Wi 6. 
land, and 1 is has: by it's own former Laws. 


It is in the very ſame Situation as Ireland was, amatedictely after 


its being conquered. .(F. 8th Vol. of State T rials, Pa. 346. Prone s 
cated in Lord uns wade s Cafe. ) 


A conquered Country: retains: it's own Sin tall Others ate REA 


by the Conquerors. 
N. Certiorari therefore lies, to to BunwICK.. h 


The proper Method would be, to iſſue a Commis, to jadge 
according to their own Laws. So, as to Jamaica, Guernſey, Jer 


Sarle Sc. * 2 Salk. 411. Blanckard v. Galdy. Hale's Hiſtory TL P.4 bp. 
the Common Low 193, 186, 187, 188, 2 n s Caſe, 7 Rep. . 


21, 23. 


Bot fuppoſe the King Himfelf to be a "gk 1. gs bs faid © that 


« He may chooſe his Curt. Yet ſtill it ought to be: tried according/ 
to the Laws of the Place 1 the Cauſe ariſes. And Hale 180. 
ddoes not contradict this: For he does not ſay where ir ſhall be tried. 


la 11 E. 3 (amongſt the Salads of the Tower) as is aflerted in 
Cn Ca 7 Rep. 23. a. b. there is a Commiſſion to the King's 


Juſtice of Berwick upon Tweed and Scotland, to try according to the 


Laws of the Place, Secundum legem et conſuetudinem Regni Scotia.” 
And as Berwick is in no County, How or want could this Matter be | 
tried, if a Certiorari ſhould go? 1 | 


A Certiorari is a mendatory Writ e The refore it can not 
extend beyond the Realm of England. Caluin's Caſe 20. g. is expreſſly 
fo. And mo Certiorari ever did go; ſo as that there has been any 
Proceeding upon it: Perhaps they may have been ſent out ex im- 
proviſo ; ; And Nothing further done upon them. . 


To prove that Berwzick is no Part of England, the cited. I 84. 
3915 462. Fackſon and Criſpe-v. Mayor &c of Barack, and Ged- 
olt 


_ 4 


— 
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belt 387. Cremer and E ookley's Caſe ; where a Caſe i is cited, of = Debt 
“ on an Obligation, and the Venue laid at Barwicb; which- was 


* ad) judged againſt rhe Plaintiff ; * tbe Court bad NOT * 
RM Able. 


Informations indeed were lately ined, for Bribery-; in 3 
tion for Berwick; though they never came to any * {Tex v. 
e Hi. & Paſeh. 175 5) 


The Act of 8, 9 N. z. c. 33. (which eating 5, 6 W.&M. 
c. 11.) requires the Recognizance to be conditioned * to try at the 
e next Aſſizes for the County, where the Indictment was found.“ 
But Berwick is no County of England, 2 Show. 365, Mayor of 
Berwick's Caſe declares ſo, And hat the * 8. Writ does not run 


into Berwick. 


Therefore if this Certiorari, ſhould be granted, it would occulian 
a Failure of Juſtice, | 


Lord MANSFIELD ſaid it was neceſlary for the Court to know the 
Conſtitution of Berwick perfectly, and ſearch it to the Bottom, 
before they could give any Opinion. And for that pelt. 


Both Tur Couxr themſelves and likewiſe the Defendant' 8 Coun- 


fel deſired an O ppertunity. of ſeeing the Charters of that Town. 


The whole Matter was therefore Ap JouRNED, chat the Charters 
of the Corporation of Berwick might be inſpected and "ROPE: 


Which was accordingly afterwards done. And 
The Subſtance of their ſeveral Charnzre | is, as e ſolous— 


From the Year 1296, (when this Town was conquered by Ed. 
ward the Firſt,) this Corporation hath had ſeveral Charters granted 


to it by different Kings and Queens of England; particularly One in 


the Reign of Edward 4th: In the Introduction to which, it appears 


Edv. Ach. 


that ſeveral Charters had been 3 to the Town of Berwick, 


« by his Anceſtors, 9 his Reign.“ It 3 is to this Effet— 
* Edward by the Grace of God King of England and of France 


_ ws Lord of Ireland, To all Arch-biſhops Biſhops Abbots Priors 


F El. 3d. 


Dukes Earls Barons Juſtices Sheriffs Miniſters and to all Bailiffs and 
his faithful People Greeting We have ſeen the Charter of + Edward 
late King of England our Progenitor, made in theſe Words, —Ed- 
ward by the Grace of God King of England and of France and Lord 
of Ireland, To all Arch-Biſhops Cc. Gc. We have ſeen the Char- 
ter which We lately cauſed to be a in theſe Words , 
1 # 
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„ 


bob the Grace of God King of England and Lord of .Irelend, To ali 
Arch-Biſhops Gr. It appears to Us by Inſpection of the Rolls of the 


1 Ce „ g * 
wer, + 
\ F 0 
. \ 
L * * ” 
* , 

d 
* * 


Chancery of * Edward late King: of England our Grandfather, that * aue. 18, 


our ſaid Grandfather cauſed his Charter to be made in theſe Words, 
« Edward by the Grace of God King of England Lord of Treland 
« and Dake of Aquizain, To all Arch-Biſhops Biſhops Abbots Priors 


Earls Barons Juſtices Sheriffs MayorsMiniſters and to all Bailiffs and 
« others his faithful ors a „Greeting: Know Ye Cc.“ It makes this 
urrough, and the Men of it Free Burgeſſes: 


Town of Berwick a Free 


And after granting to them all the Liberties and free "Cuſtoms of a 
free Burrough for ever, and i impowiering them to hold Guilds and 
chodſe a Mayor (to be on in before the King, or before the Chan- 
cellor or Treaſarer and Barons of Scotland, if the King be not pre- 
ſent,) and 4 Bailiffs, this Charter goes on as follows (viz.)— We 
further grant, that the aforeſaid Burgeſſes and their Heirs their Tene- 
ments which they have within the ſaid Burrough and ſhall have 
hereafter, in their laſt Will and Teſtament may freely bequeath to 
whom they will, without Lett of Us or our Heirs or Miniſters 
whatſoever; And that they ſhall not implead nor be impleaded ELsn- 


WHERE THAN WITHIN the ſame Town or Burrough before the i 


Mayor and Bailiffs aforeſaid, de aliquibus Tenuris intrinſecis J. ranſgreſ- 


hontbus aut Contractibus intra eundem Burgum faftis. We grant 


furthermore (to the aforeſaid Burgeſſes) that they have the Return 
of all our Writs touching that Burrough; So that no Sheriff nor 
other Bailiff or Miniſter of ours enter that Burrough, to do any 
Office there for any thing to that Burrough belonging, but in De- 
fault of the Mayor and Bailiffs of the ſame Burrough : And that the 


faid Burgeſſes and their Heirs, per brevia nofira de cancellaria Scot iæ, 
may chooſe a Coroner de ſerp/ts Sc. Then it grants a Priſon, and 


ſeveral Privileges. By 


Furthermore We will and grant that the (aid Buryeſſes . tall not FU 
put upon any Aſſizes Juries or Recognitions, by reaſon of their In- 


trinſic Tenure, againſt their Walls, out of the aforeſaid og. 


- This Charter of Edward 1ſt n two Marked, a Fair, 50 


ſundry other Privileges to this Mar r and bears Date on the 


4th of Auguft Anno Regni 30. 


The Charter of Edward zd recites ! That the former Charter 


* (of Edward iſt) afterwards fell into the Hands of Robert A Bras, 
* when He took the Fown of Berwick ; and was carried away b 


* Him :” But Edward zd by his firſt Chacter (dated 4th June Anno 


regni 10.) exemplifies and confirms it; And by his ſecond Charter 
(dated 298th March Anno regni zo) which is an Inſpeximus of his 
* former Charter, he furthermate grants and confirms as follows 

— And becauſe We are fo much the more affectioned to our Realm 
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* of Scotland, for that the ſaid Realm, by our well beloved and truſ. 
ty Couſin Edward Balliol late King of the ſaid Realm of Scntland, 
« was to Us given and granted; And therefore We affect with a 
c more earneſt Deſire, the Honours and Advantages as well of the 
ee ſame Realm, as of the Town of Berwick pon Tweed, which, 
c from the Hands of the Scots our Enemies (who, at the Time 

that We were employed in the parts of France about the Expe- 

dition of our Wars there, had invaded and taken it,) is by U 

newly conquered ; We have granted and by this our Charter ton. 
firmed, for Us and our Heirs, that our Burgeſſes of the faid 

Town of Berwick their Heirs and Succeſſors in the ſame Town 
abiding and reſident, Have and Hold all and fingular the Liber. 

ties above ſpecified, and the ſame Liberties and every of them 
from henceforth fully enjoy and uſe ; And likewiſe that the fame 

Burgeſſes their Heirs and Succeſſors be raled by THE sAMur 
Laws CusToMs AND USAGES, that the Burgeſſes of the fame 
Town had and uſed in the Time of ALEXANDER of famous Me. 
mory late King of Scotland; without Impeachment of Us or our 
Heirs Juſtices Eſcheators Sheriffs or other our Bailiffs or Minif- 
ters whatſoever ; And that the Cuſtomers Weighers and all other 
Officers whatſoever that in the ſame Town ſhall happen to be aſ- 

ſigned by Us or our Heirs, be reſident and abiding upon their Of- 
fices continually, So that by their Abſence or Default Merchants 

upon Delivery of their Merchandiſe be not lett nor hindered; And 
the ſaid Cuſtomers Weighers and Officers, r Burgeſſes of the fame 

Town, to give an Account for any Thing touching the ſaid Tron, 
or their Offices in the ſaid Town, or to anſwer: for any Treſpaſſes, 

Debts Covenants or any Contracts made or to be made in the Jame 

Town, for the which they ſhall be bound to anſwer to Us ef our 
Heirs, SHALL NOT BE COMPELLED TO COME. ELSEWHERE Ten 
before our Chamberlain of the fame Town of Berwick or our Ju- 

ſlices thereunto affiened WITHIN the ſaid Town of Berwick: 80 

that the Chamberlain always of the aforeſaid Town for the Time 

being, for all Things touching Jie Office, ſhall make his Ac- 

e count before our Treaſurer and Barons bf our Exchequer of Exc- 

* LAND, as before this Tame bath been accuſtomed.” LR INES 
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The Charter of Edw. 4th concludes with approving and con- 
fir ming Cartam prædictam (the 2d Charter of Edw. 3d) and bears 
Date on the 18th of February Anno regni 22%, DEE REPS 

 Queex ELIZABETH by Letters Patent granted to the Town of 
Berwick, dated 4th May Anno regni I. after mentioning the Letters 
Patent of Queen Mary. and of King Henry the 8th, and the above 
Charter of Edward the 4th ratifies and confirms every Thing con- 
tained in Edward the Ath's Charter, H. 8th's and Queen Mary's: 
Which Charter of Queen Mary is dated on the 25th of April Amo 


regni 


r 
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regni e And is an Ae and Confirmation of that of 
King H. Sth. which Charter of H. 8th bears Date on the 6th No- 


ember 2 H. 8. and is an Tnſpeximus and Confirmation of the 
e of Eduard the 4th. 


But the Charter under which the Corporation of Berwick no 
claim All their Privileges, and which is confirmed to them by * * 1 & 2 Jag 
Act of Parliament, is that which was granted them by King James © **: 


the Iſt, dated zoth April Anno regnt ſecundo. The Preamb! e to 
| lawn 16 as follows— | 


Jane Ge. Whereas « our Shag of Berwick TO Tweed is an 
ancient and populous Burrough; and the Burgeſſes of the ſaid Bur- 
rough, ſometimes by the Name of Mayor Bailiff and Burgeſſes of 
the ſame Burrough, and ſometimes by other Names, have had, 
uſed and enjoyed divers Liberties Franchizes Immunities Cuſtoms 
Pre-eminences and other Hereditaments, as well by divers Charters 
and Letters Patent of divers our Progenitors and Predeceſſors Kings 
and Queens of England, as alſo by reaſon of divers Preſcriptions and 
Cuſtoms uſed and had within the ſaid Burrough ; And whereas our 
_ wel-beloved Subjects the now Mayor Bailiffs and Burgeſſes of the 
Burrough of Berwick upon Tweed aforeſaid, have humbly beſeeched 
Us * that We would exhibit and extend our Royal Grace and 
_ * Bounty to the ſaid Mayor Bailiffs and Burgeſſes on this Behalf, 
e and that We will vouchfafe (for the better governing ruling and 
_ © bettering of the ſaid Burrough) by our Letters Patent to make 
reduce conſtitute ar-1 create anew the ſaid Mayor Bailiffs and 
© Burpeſles into One Corporate and Politic Body, by the Name of 
* Mayor Bailiffs and Burgeſſes of the Burrough of Berwick upon 
* Tweed, with Augmentation and Additions of certain Liberties 
+. Privileges Immunities and Franchizes as to Us ſhall ſeem moſt 
_ © expedient z'”* We therefore, willing that from henceforth for ever 
hereafter there be continually had and uſed one certain and un- 
doubted Manner in our ſaid Burrongh, of in and about the keeping 
of our Peace, and for the ruling of the ſaid Burrough and of our 
People there inhabiting and of others thither reſorting, And that 
the ſaid Burrough may be and remain in all future Times a Bur- 
rough of Peace and Quiet, to the Fear and Terror of evil and the 
| Reward and Nouriſhing of good Men, And alſo 7hat our Peace and 
other Facts of Juſtice and good Governnient may the better there be 
kept and done, and hoping that if the Mayor Bailiffs and Burgeſſes 
of the ſaid Burrough and their Succeſſors may by our Royal Grant 
enjoy greater and larger Dignities Privileges Juriſdictions Liberties 
and Franchizes, then they will think themſelves more eſpecially and 
ſtrongly obliged unto the Performance and Execution of their beſt 
Service to Us our Heirs and Succeſſors; And alſo at the humble 


Petition Sc Se We have willed ordained Ee And by the Preſents 
"5TH Cc Do will and ordain Se. 


In 
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In this Charter, amongſt many other Privileges, are the following: 
wiz. A Power to make By-Laws, and to fine or impriſon ſuch ag 
break them; and alſo theſe enſuing Clauſes— A 


Power to hold And We-will, and for Us our Heirs and Suceeſſors Do grant to 
Coat. the ſaid Mayor Bailiffs and Burgeſſes and their Succeſſors, that they 
and their Succeſſors, from henceforth for ever hereafter, may have 
and hold, and may be able to have and hold within the ſaid Bur- 
rough, a Court of Pleas, every Tueſday in every ſecond Week 
throughout the Year, to be holden before the Mayor Bailiffs and 
Recorder of the ſaid Burrough for the Time being, or before any 
three of them (whereof We will that the Mayor of the ſaid Bur- 
rough for the Time being ſhall be One,) in the Guild-Hall or Toll. 
Booth of the ſaid Burrough ; And that they may hold, in that 
Court, by Plaints in the ſame Court to be levied, or otherwiſe ac- 
cording to the laudable and reaſonable Cuſtoms before uſed and ac. 
cuſtomed in the ſaid Burrough, Al and all Manner of Pleas Ac- 
tions Suits Complaints and Demands, as well real as perſonal and 
mixed, of all perſonal Tranſgreſſions whatſoever with Force and 
Arms, and of whatſoever other Tranſgreſſions done moved ariſing 
had or committed or hereafter to be done moved had or committed 
within the ſaid Burrough Suburbs Liberties and Precincts thereof, 
And of all and all Manner of Intruſials Tenures Burgages Lands 
Tenements Goods Chattels Debts Pleas upon the Caſe Deceits Ac- 
counts Covenants Detinues of Charters Eſcripts Muniments and 
Chattels, the taking and detaining of Beaſts and Cattle, and other 
Contracts whatſoever of whatſoever Cauſe or Thing arifing or in 
Time to come happening to ariſe within the ſaid Burrough Suburbs 
Liberties and PrecinQt thereof, to whatſover Sum or Value the ſaid 
Tranſgreſſions Debts Accounts Covenants Deceits Detinues or other 
Contracts ſhall amount: And that ſuch like Pleas Plaints Quarrels 
| Suits and Accounts may be there heard and determined before the 
ſaid Mayor Bailiffs and Recorder of the ſaid Burrough for the 
Time being or any 3 of them (whereof We will that the Mayor 
of the ſaid Burrough for the Time being ſhall be One) by ſuch and 
ſuch like Proceedings Ways and Means according to the Laws and 
Cuſtoms of our Kingdom of England, or according to the ancient rea- 
[enable and laudable Cuſtoms of the ſaid Burrough heretgfore uſed and 
all;wed in the ſaid Burrough, and in as large Manner and Form as 
in any Court of Pleas in any City Burrough cr Town Corporate 
within this our Kingdom of England or in our ſaid Burrough of 
Berwick upon Tweed heretofore hath been uſed and accuſtomed or 
+ Copnizance of MAY. or ought to be done. And further We will, and by theſe 
Pleas, as an- Preſents for Us our Heirs and Succeſſors Do Grant to the ſaid Mayor 
ceny 7© Bailiffs and Burgeſſes of the ſaid Burrough and their Succeſſors, that 
they and their Succeſſors from Time to Time in all iſſuing Times 


—_— — r e N. Lenne r ** ** 
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may have and may be of Force to Tory the Gala of all rad” 

all Manner of Pleas Quarrels Plaints Actions and Demands what- 

ſoever as well real as perſonal and mixed, in what Courts ſoever of 

Us our Heirs and Sticceſſors moved and begun or to be moved and 

begs of whatſoever Things Cauſes and Matters happening arifing 
growing within the faid Burrough Suburbs Liberties and Pre- 


ae thereof, as * have been n accuſtonied vithin the 
aid Burrough. 


F Crhermore We will, and by theſe Preſents for Us our Heirs ad 4 Nec — 4 
| Sicelfors Do Grant to the ſaid Mayor Bailiffs and Burgeſſes of the a . 
{aid Butrough and their Succeſſors, that the ſaid Mayor Bailiffs and 
Burgeſſes of the ſaid Burrough for the Time being be not put in 
Aſliſe Juries Attaints or other Recognizances, by reaſon of any * 
truſtals Tenures or againſt their Wills, without the ſaid Burrou 
And that the ſaid Burgeſſes of the ſaid Burrough and their . ol 
be not conftrained or compelled by Us our Heirs or Succeſſors or our 
Officers or Servants of Us our Heirs or Succeſſors, to go or to be 
ſent to War without the ſaid Burrough and Suburbs Liberties and xx og 
Precincts thereof, but by the Special Commandment of Us our Heirs 241 
and Succeſſors, as before in the ſaid Burrough hath been lawfully uſed 
and accuſtomed, And that no Man may 1 Lodging within the Return and 
ſaid Burrough by Force or by Livery. of our Marſhals of Us our Heirs * 
or Succeſſors, We have granted moreover, and by theſe Preſents for the * 
Us our Heirs and Succeſſors of our ſpecial Grace and of our certain 
Knowledge and mere Motion Do Grant to the ſaid Mayor Bailiffs 
and Burgefſes of the ſaid Burrough and their Succeſſors, that they 
may have the Return of all our Writs Precepts and Proceſs of Us 
our Heirs and. Succeſſors, of whatſoever Courts of Us our Heirs or 
Succeſfors coming and arifing within the ſaid Burrough, and the 
Execution of them; So that no Sheriff Miniſter or Bailiff for us our 
Heirs or Succefſors ſhall enter into the ſaid Burrough Suburbs Li- 
berties or Precincts thereof, to do any Office there for any belon- 
5 g to the ſaid Burrough, but in Default of the Mayor and Bai- 
 liffs of the faid en And further of our Special Grace and of Not — 
our certain Knowledge and mere Motion We have given and grant- 3 
ed and by theſe Preſents for Us our Heirs and Succeſſors Do give rr Burgum. 
and grant to the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Bur- 
rough and their Succeſſors, that the ſaid Mayor Bailiffs and Bu ae 
of the ſald Burrough or any of them, or the Cuſtom-houſe 
or Weighters of Us our Heirs and Succeſſors within the ſaid Bur. 
tough for the Time being or any of them, ſhall not be employed 
nor "hal be compelled to anſwer for any Intruſials Tenures or 
Tranſgreſſions Debts Contracts Accounts or any other Cauſes or 
Things within the faid Burrough Suburbs Liberties Limits or Pre- 
.cinAs thereof done or to be done, elſewhere than within the ſaid 
Burrough before the Mayor and Bailiffs of the ſaid Burrough and 
Far IV. Vor. 11. — . their 
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Ant Succeflors, or * the Juſtices of Us our Hoirs and "RY 
ceſlors aſſigned unto it within the ſaid Burrough and not elſewhere, 


—_— „And further We will, and by theſe Preſents for Us our Heirs and 
the Pe:ce c, Succeſſors Do Grant to the ſaid Mayor Bailifts and Burgeſſes of the 
intra Burgum. ſaid Burrough and their Succeffors, that the Mayor of the ſaid Bur-. 
rough for the Time being, and the Recorder of the ſaid Burrough 
for the Time being, and ſuch Burgeſſes and Aldermen of the ſaid 
Burrough who have ſuſtained the Office of Mayor of the ſaid Bur- 
rough or hereafter ſhall ſuſtain it, after they have executed the ſaid 
Office of Mayoralty, as long as they ſhall be Burgeſſes and Alder. 
men of the Burrough, and every one of them, may and fhall be for 
ever hereafter from 2 within the ſaid Burrough and within 
the Suburbs Liberties and Precincts thereof, our juſtices for Us our 
Heirs and Succeſſors to keep and preſerve and cauſe to be kept and 
preſerved the Peace of Us our Heirs and Succeſſors within the ſaid 
Burrough Liberties and Precincts thereof, And alſo to keep and cauſe 
to be kept all Ordinances and Statutes for the Good of our Peace 
and for the Preſervation of the ſame and for the quiet Ruling and 
Governing our People publiſhed within the ſaid Burrough Suburbs 
Liberties and Precincts thereof in all their Articles according to the 
Force Form and Effect of ſuch Ordinances and Statutes, And to 
chaſtiſe correct and puniſh all and all Manper of Perſons what- 
| ſoever of what Eſtate Degree or Condition ſoever they ſhall be, 
offending againſt the Form of thoſe Ordinances and Statutes or 
any of them within the ſaid Burrough Suburbs Liberties and Pre- 
cincts thereof, and to do that all thoſe within the faid Burrough 


Suburbs Liberties and Precincts thereof who ſhall threaten any | 


of our People to hurt their Bodies or burn their Houſes to find 
ſufficient Security before them or any of them for the Peace and 
good Behaviour towards Us and our liege People, And if they 
ſhall refuſe to find ſuch Security then to cauſe them to be fafely 
kept in the Gaol and Priſon of the ſaid Burrough until they find 
Juſtices of ſuch Security; And that the Mayor Recorder and fueh of the 
Kong mos Aldermen or Burgeſſes of the faid Burrough who have at any 
Hina, Time borne the Office of Mayor or hereafter ſhall bear it, after 
they have borne the ſaid Office of Mayor of the ſaid Burrough and 
as long as they ſhall be Burgeſſes or Aldermen of that Burrough, 
or any "three or more of them (whereof We will that the Mayor 
and Recorder of the faid Burrough for the Time being be Two) 
may have from henceforth for ever hereafter fall Power and Autho- 
rity from Time to Time to inquire and determine within the ſaid 
Burroagh Suburbs Liberties and Precincts thereof of all and all Man- 
ner of Felonies Murders Homicides Robberies Aſſaults Riots Routs 
Forces | forcible] Entries into Lands and Tenements Treſpaſſes againſt 
the Peace of Us our Heirs and Succeſſors unlawful Conventicles Am- 

bidexters es LIPS Concealments, And alſo of all Miſ- 
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priſions Offences Miſdeeds Defaults Negligences Cauſes and Articles 
which do belong or hereafter may be able to belong to the Authority 
or Power of Juſtices or Keepers of the Peace of Us our Heirs or Suc- 
ceſſors, in as ample Manner and Form as any Juſtices or Keepers of 
the Peace of Us our Heirs or Suceeſſors in any of our Counties with- 
in this our Kingdom of England, by the Laws and Statutes of the 
SAME Kingdom, far the Offence ſo done and committed in the ſaid 
County, as Juſtices of the Peace, may be and may be able to hear 
and determine. And alſo We will, and by theſe Preſeats for Us our And of Gaol- 
Heirs and Succeffors Do grant to the faid Mayor Bailiffs and Burgeſſes Pee i= 
of the faid Burrough and their Succeſſors, That the Mayor and Rr. 
_  corder of the ſaid Burrough for the Time being, and ſuch like Bur- 
geſſes and Aldermen of the ſaid Burrough who at any Time have 
borne or hereafter ſhall bear the Office of Mayor of the faid Bur- 
rough, after that they have borne the ſaid Office, as long as they 
ſhall be Burgeſſes and Aldermen of the ſaid Burrough, or any three 
or more of them (whereof We will that the Mayar and Recorder 
of the ſaid Burraugh ſhall be Two,) from Time to Time hereafter 
may be our Juſtices, And every One of them from Time to Time 
may be Juſtices of Us our Heirs and Succeſſors, from Time to Time 
to deliver the Gaol of the ſaid Burrough of the Priſoners being there- 
in; And that the Coroner for the Time being ſhall make Return The Coroner, 
| from Time to Time of all Juries Inquifitions Pannels Attachments to return Ju- 
and Indentures by him taken or hereafter to be taken before the ſaid ona oper 
Mayor Recorder and the ſaid Burgeſſes or Aldermen of the ſaid Juſtices of 
Burrough for the Time being or any three or more of them (where- C Deli- | 
of We will that the Mayor and Recorder of the ſaid Burrough for cu eien 
the Time being ſhall be Two,) when and as often as they will deli- Commands as 
ver the faid Gaol of the Priſoners being in that Gaol ; and be attend- one Ber nd 
ing them in all Things touching the ſaid Gaol-Delivery, and the yy. 
| Commandments of the ſaid Mayor Recorder and Burgeſſes or Al- 
dermen aforeſaid for the Time being or any three or more of them 
(whereof We will that the Mayor and Recorder of the ſaid Bur- 
rough be Two) ſhall execute from Time to Time, in the ſame Man- 
ner and Form as any Sheriff of our Kingdom of England have ac- 
cuſtomed and ought to do return intend and execute (any Manner of 
way) by the Laws and Statutes of this our Kingdom of ENGLAND, 
before the Juſtices of Gaol-Delivery in any the Counties of the 
faid Kingdom; And that the ſame Mayor Recorder and Alder- Power to ere&t 
men of the ſaid Burrough for the Time being or any three 13 
more of them (whereof We will that the Mayor and Recorder 
of the ſald Burrough for the Time being be Two) may have 
and ſhall have, and may erect from henceforth hereafter, a 
(Gallows within the ſaid Burrovgh Suburbs Liberties or Precincts 
thereof, to hang and execute Felons Murderers and 'other Malefac- 
tors within the ſaid Burrough adjudged to Death according to the 


Laws 


I 
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And one Laws of England; And that the ſaid Mayor, Recorder, and ſach 


_ like Burgeſſes or Aldermen of the faid Burrough who at any Time 
have borne the Office of Mayor of the fame Burrough or hereafter 
ſhall bear it, after that they have borne the ſaid Office, as long as 

they ſhall be Burgeſſes or Aldermen of the ſaid Burrough or any 
three or more of them (whereof We will that the Mayor and Re. 

corder of the ſaid Burrough for the Time being ſhall be Two,) may 

take and arreſt whatſoever Felons Thieves or other MalefaQors with. 

in the ſaid Burrough Suburbs Liberties and Precincts thereof found or 

to be found, by themſelves or by their Miniſters or Deputies conſti- 

tuted in the ſaid Burrough : And that they may carry them to'the 

Gaol within the ſaid Burrough, there to be kept in ſaſe Cuſtody 

until by due Proceſs of Law they ſhall be delivered, Any other Ordj- 

The Corpora- Nance Decree or Cuſtom to the contrary notwithſtanding: More- 

tion © ove over We have granted and by theſe Preſents for Us our Heirs” and 

nw = Succeflors of our ſpecial Grace certain Knowledge and mere Motion 
Do grant to the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Bur- 
rough and their Succeſſors, That they and their Succeſſors from 
henceforth for ever hereafter may have enjoy and receive and may 
be able and of Power to have enjoy levy and receive, to the proper 
Uſe and Behalf of the faid Mayor Bailiffs and Burgeſſes of the faid 
Burrough and their Succeſſors, All and all Manner of Fines Ran- 
ſoms and Amerciaments whatſoever or for whatſoever Treſpaſs or 
other Offence or other Matters and Cauſes committed and to be 
committed within the ſaid Burrough Suburbs Liberties and Precins 
thereof, And all and all Manner of Fines Iſſues Amerciaments For- 
feitures Profits and Perquiſites of the ſaid Court, ſo to be impoſed 
or forfeited before the ſaid Mayor Recorder and Bailiffs in the Court 
of the ſaid Burrough, And before the ſaid Mayor Recorder and 
the ſaid Aldermen of the ſaid Burrough or any 3 or more of them 
as aforeſaid as Juſtices of the Peace or of our Gaol-Delivery 
within the faid Burrough Liberties or Precin& thereof, for what- 
ſoever Cauſe or Cauſes coming happening ariſing or growing, as 
and Deo. before hath been uſed and accuſtomed in the ſaid Burrough; And 
a CP alſo all and all Manner of Goods and Chattels whatſoever waived, 
- Fugitives Fc, Deodands, Chattels of Felons and Fugitives outlawed and to be 
Le. outlawed waived and to be waived condemned and to be condemned 
adjudged and to be adjudged attainted convicted and to be convicted, 
of Fugitives and Men put in Exigents, of all and ſingular Tenants 
Inhabitants and Men Reſident in the ſaid Burrough Suburbs Liber- 
ties and Precincts thereof, from Time to Time ariſing . 
and coming: And that it ſhall be lawful to the ſaid Mayor Baili 
and Burgeſſes of the ſaid Burrough and their Succeſſors, the ſame 
Fines Iflues Amerciaments Forſeitures and Profits from Time to 
Time to levy and collect, by the proper Miniſters of the ſaid Mayor 
Bailiffs and Burgeſſes of the ſaid Burrough, according to the Laws 
and Cuſtoms of England, or according to the ancient Cuſtoms of the 
ſaid Burrough, — 


And 
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And further, of our abounding ſpecial Grace and of our certain Confirmation + 


Knowledge and mere. Motion, We grant and confirm, for Us our A 
Heirs and Succeſſors, to the ſaid Mayor Bailiffs and Burgeſſes of the 
{aid Burrough and their Succeſſors, All and all manner of lawful. 
Liberties Grants Franchizes Immunities Privileges Exemptions Quit- 
tances Juriſdictions Cuſtoms and free Uſages, as well by Land as by 
Water, as well within as without the ſaid Burrough Suburbs Libera 
ties Limits and Precincts thereof, through our whole Land and Po- 
wer, in theſe our preſent Charters. or in any other Charters of our 
Progenitors or Predeceſſors Kings and Queens of England expreſſed 
or not expreſſed; And alſo all and ſingular ſuch Lands Tenements 
Hereditaments Cuſtoms Liberties Privileges Franchizes Immunities 
Quittances Exemptions and Juriſdictions, which the Mayor Bai- 
lifts and Burgeſſes of the ſaid Burrough or any of them, by what 
Means or Names ſoever, or by what Incorporation ſoever or Pre- 
tence of any Incorporation, heretofore have had uſed or enjoyed or 
ought to have hold uſe or enjoy, to them or their Succeſſors for ever, 
of State of Inheritance, by Reaſon or Pretext of any Charters or Let- 
ters Patent or of any Uſe Preſcription or Cuſtom or by any other 
Manner Right or Title keretofgre had uſed or accuſtomed ; Not- 
withſtanding that any Charters aforeſaid were carried away and re- 
moved from thence, by Robert Bruce King of Scotland, our Pro- 
genitor; And notwithſtanding that the ſaid Burrough of Berwrck 
| hath come into the Hands of our Progenitors Kings of Scotland, af- 
ter the ſaid Grants of our ſaid Progenitors Kings of England; And 
although the ſaid Mayor Bailiffs and Burgeſſes of the ſaid Burrough 
or their Predeceſſors or Burgeſſes of the faid Burrough or any 
of them, by whatſoever Name or Names or by whatſoever In- 
corporation or Pretext of any Incorporation heretofore known or 
incorporated or not incorporated, have uſed or enjoyed or not 
uſed or enjoyed the ſaid Liberties Grants Franchizes Immunities 
Privileges Uſages and free Cuſtoms : And We, of our ſpecial Grace, 
All and fingular the Things above before granted and recited, for 
Us our Heirs and Succeſſors, to the ſame Mayor Bailiffs and Bur- 
geſſes of the (aid Burrough and their Succeſſors, Do grant and con- 
firm, and for ever ſtrengthen, by theſe Preſents. Wherefore We 
will and firmly command, for Us our Heirs and Succeſſors, that the 
id Mayor Bailiffs and Burgeſſes and their Succeſſors may have hold 
uſe and enjoy for ever all Liberties Authorities Juriſdictions Fran- 
chizes and Quittances aforeſaid, according to the Tenor and Effect 
of theſe our Letters Patent, without Lett or Hindrance of Us our 
Heirs and Succeſſors, or Juſtices Sheriffs or other Bailiffs or Mini- 
ſters whatſoever, or of any other of them ; Nulling and forbidding 
that the ſame Mayor Bailiffs and Burgeſſes and the Men of the ſaid 
Burrough, or any of them, or any of the Burgeſſes of the ſaid Bur- 
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' rough, by reaſon of the Premiſſes or any. of tham, FE Us or by 
our "Heirs Juſtices Sheriffs Eſcheators or other Bailiffs or Miniſter, 
of Us our Heirs or Succeſſors whatſoever, be tied moleſted or 
grieved, or in any Thing diſturbed thereof. 


Some other Clauſes of the Charter, (and which were oodles 


| by thoſe who ſupported the Ru for the Certiorari,) were as lol. 
lows.— 


power to And finther, of our abundant Grace, We will, and by theſe Pre. 
git By- ſents for Us our Heirs and Succeſſors Do Grant to the ſaid Mayor 
5 Bailiffs and Burgeſſes of the ſaid Burrough and their Succeſſors, 
That the Mayor Bailiffs and Burgeſſes of the Burrough aforeſaid or 
the greater Part of them (whereof We will that the Mayor of the 
ſaid Burrough for the Time being ſhall be One) ſhall have and by 
theſe Preſents may have full Authority Power and Faculty of fra- 
ming conſtituting appointing ordaining making and eſtabliſhing, 
from Time to Time, ſuch like Laws Statutes Ordinances and Con- 
ſtitutions which to them or the greater Part of them (whereof We 
will that the Mayor for the Time being of the ſaid Burrough ſhall 


be One, ) in their beſt Diſcretion ſhall be thought to be good pro- 


| fitable wholeſome honeſt and neceſſary for the good Rule and 


| Government of the Mayor and Bailiffs and Burgeſſes aforeſaid and 
all and ſingular other Burgeſſes Officers Minifters Artificers Inhabi- 


tants and Reſidents whatſoever within the ſaid Burrough for the 
W being. 


Power to fire And that the Mayor Bailiffs and Pune of the Burrotgh fore! 7 


impriſon or 
amerce ſuch 


e will that the Mayor of the ſaid Burrough for the Time being be 
and to levy One,) as often as they ſhall frame eſtabliſh or ordain ſuch like Laws 
_ 8 Inſtitutions Orders Ordinances and Conſtitutions in Form aforeſaid, 
Uſe of the may and may have Power to make ordain limit and provide ſuch 
ene "hg Pains Puniſhments and Penalties, by bodily Impriſonment or by 
Fines and Amerciaments or by cither of them, upon and againſt all 
Offenders againſt ſuch the Laws Inſtitutions Decrees Conſtitutions 
and Ordinances or any of them, as to the ſaid Mayor Bailiffs and 
Burgeſſes for the Time being or the greater Part of them (whereof 
We will that the Mayor of the ſaid Burrough for the Time being be 
One) ſhall be thought fit neceſſary and requiſite to be done for the 
Obſervation of the ſame Laws Ordinances and Conſtitutions ; And 
to levy and have the ſame Fines and Amerciaments, To the Uſe and 
Behoof of the aforeſaid Mayor Bailiffs and Burgeſſes of the ſaid Bur- 
rough and their Succeſſors, without Hindrance of Us our Heirs or Suc- 
cCeſſors or any other Officers or Miniſters of Us our Heirs or Succeſſors, 
and without any Account therefore to be made to Us our Heirs or Suc- 
ceſſors or Miniſters of Us our Heirs or Succeſſors: All and Singular 


Which 


ſaid for the Time being, or the greater Part of them (whereof We 1 


» 2 I . wn : o : © 
a 2 5 oh "4 . 'K.&; 3 7 &v © at 2 
Irintty ferm 32 & 33 Geo. "8; 
5 3 93 2. 47 


which Laws Ordinances and Conſtitutions; to be made d as aforefaid, 
We Will ſhall be obſerved, under the Pains therein to be contained ; 

ſo always that the ſaid Laws Ordinances Inſtitutions Conſtitutions 
 Impriſonments Fines and Amerciaments may be reaſonable, and not 
repugnant or contrary to the Laws Statutes Cuſtoms or Rights of our 
Kingdom of England or reaſonable and laudable Preſcriptions. and 
Cuſtoms 1 in the laid deen anciently uſed and accuſtomed. 


There are allo ſeveral other Clauſes contained in King James 8 
huren not pertinent to the preſent Queſtion. 


5 on Brides 2 5th May laſt, Sir Richard Ld, Mr. Gould, Mr. Yates, 
and Mr. Seſeyn, who were of Counſel for ſuperſeding the Certtorart, 
FS vpn the three RUPERT Queſtions. 


: Iſt Queſtion—Whether Berwick is Part of the Realm of England. 
2d Queſtion—Whether it is governed by the Laws of England. 


i 


3d Queſtion—Whether, , B lr that it is, it would Vale, 
Mt « that a Certiorari lies. 


. Firſt==To prove that Berwick is nor part of the Territorial Realm 
of England, they cited Caluin's Cale, (6 Fac. 1.) 7 Rep. 23. expreſs, 
and Craw v. Ramſey, Vaughan 278, zoo. 2 Vent. 4. S. C. and Car- 
re's Caſe, cited in 3 Leon. 20. and the Statute of 21 H. 8. c. 6. con- 
cerning Mortuaries, (5 or 6 Years before the Incorporating Wales 
with England) & 7. which ſhews the Senſe of the Legrflature, | 
That Rerwick and Calais were not comprehended within the Term 
© Realm of England.” So alſo is 1 Mod. 37. Criſp's Caſe v. Mayor 
20 Berwick ; and Vaughan 414. concerning Proceſs 1 into Weles. | 


nid 107 being Part of the Realm of England, it is * not bound hy* * Sed V. 20 
Ad of Parliament, unleſs named: For which Reaſon in 1 W. & M., pt cf Nh 
(the AR for encouraging the Exportation of Corn,) Berwick not be- clares and en- 
” ng; mentioned, a new Act was made, which named it expreſſly. __ yr 

Where Eng- 
end Queſtion—The Charte Roe not FE. the Inhabitants Ian hath been 
of: this conquered Place to be Subjects of England. And the Charter | e 


mentioned in 


of Ed. 4. directs that they ſhall be governed by Laws received from any Ad of 
Alexander King of Scotland. The Charter of 1 Fac. 1. (which was Parliament, 


confirmed by Act of Parliament) eſtabliſhes their od Uſages ; and gives rac _ 


them a Court of Oyer and Terminer, and a Court of Gaol-Delivery, be deemed to 
with an expreſs Exclufion of all other Juriſdictions out of the Town comprehend 


and include 
of Berwich. But neither this Charter nor this Act of Parliament Wals and 
give them Title to the Laws of England, Berwick.” 


. 21 Ea. 
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21 Ed. 1. Parliament Rol- Bye v. Barnaby, proves that they 

were governed by the Laws of Scotland. And it appears from 2 Peere 

* Itis the 3d Vn. 75, 76. * that the Laws of a conquered Country ſhall hold 
f * Place, till new Ones are given to them by the Conqueror. 80 alſo | 
Connell. is 2 Fall. 411. Blankard v. Galdy, And if they are governed by 
their own Laws, it would be nugatory and fruitleſs, for this Court 


to iflue a Certiorari to them. 


Third Queſtion—There is no Difference between Berwick and 
Ireland, as to this Point: And according to 2 Ventr. 7. A * 
will not lie to remove an Indictment from Ireland. 


In Vaughan 403, 404. it appears that He was of Opinion © That 
* the Alteration of the Juriſdiction in Wales might moſt Fe 
be wrought by an A# of Parliament not now extant. 


A Certiorari would not only create Delay; but would occaſion 
an inſuperable Difficulty of Trial: And it would be nugatory to 
grant One, where the Court cannot proceed upon it; as in Dr. 
Sands's Caſe, I Salk. 145. where it was, for that very Reaſon 
denied. | 


Now all indictable Offences are local : T hon: they mult be 

5 V. 5, 6. pried + there. And yet no Proceſs of this Court would ie there; 

8, 9 . 3. . nor could the Trial be in the adjoining Engliſh County, becauſe 

33. (butthey Berwick is no County in England. 2 Shower 36 5. Mayor of Ber- 

2 bay wick's Caſe. The Caſe of County-Bridges is the only criminal Caſe, 
ons) where the Trial may be in the adjoining County, upon Sugpeſtion: 

For all the Precedents are of civil Caſes, and thoſe tranſitory too. 

Salk. 651. Title Trial, pl. 31. Way v. Tally. And there is no Pre- 

cedent of any Cauſe removed from Berwick and finally determined 8 


here. 


Mr. Norton contra The General Queſtion is, Whether a Cer- 
« fiorari will lie to Berwicł, to remove an Indictment found at a 
< General Gaol-Delivery there, for a Miſdemeanour. 1 


The Caſe now under Conſideration requires it, if any can; ſince 
the J udge who 1s to try the Cauſe i ts both Party and Witneſs. 5 


The Anſwer that has been infifted upon, is © that Berwick i is an 
« exempt Juriſdiction; and no Certiorari lies thither.“ | 


Three ObjeRions have been made to this Certiorari : (1ft.) That 
Berwick is not part of the Realm of England; (2d.) If it is, yet tis 
not governed by Engliſh Laus; (3d.) That if the Court ſhould grant 
the Certiorari, yet they can not proceed upon it. 


> x ay — 
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1 premiſs that this Court hath a General Superviſun of all infe- 
rior Juriſdictions in England: And, they may alſo grant Certiora- 
ries, before it appears whether they can proceed upon them or not. 


Anſwer to 1ſt Objection— The Clauſe in 20 G. 2. c. 42. 83. 
proves clearly that Ber wick is part of the Realm of England. 


The Argument alſo from their ſending Members: to repreſent them 
in Parliament, is irrefragable. And Pryme's Parliamentary Writs 
prove that Beruuich tent Members before the Time of Ed. 4. 


This Court conſtantly ſends Certioraries to the Cinque Ports, 
Anſwer to 2d Objection Their Charter of 1 Juc. 1. fies them 
down to proceed by the Laws of England, in criminal Matters. 
Conſequently, this Court will ſuperintend their Proceedings under 
their Charters. And their Acceptance of a Charter which ſubjects 
them to the Laws of England, renders them liable to this Superin- 


The 3d Objection would come more properly, upon the Re tu ON | 
of the Certiorari: The Writ ought to be obeyed, and a Return 


_ Anſwer to 3d Objection But however, from the Nece/fity. of the 
Caſe, this Matter muſt be tried in the adjoining County; Like the 
Caſe; of Wales, or of County-Bridges : Both of which are done by 

the Court's General Power, and to prevent Failure of Juſtice. 


An Indietment is no more local than a Rea! Action is: And yet 
theſe are tried in Northumberland. And the Militia-A& conſiders 
| Beravick as being in Northumberland. = TR 


Precedents too are not wanting. In 3 Fac. B. R. An Irformation 
qu tam Cc, on the Statute of Uniformity, was brought up by 
Certiorari; And Proceſs iſſued. In M. 8 Ann. An Information in 
this Court was granted for an Offence in Berwick; and the Rule 
made abſolute. In 9 G. 1. B. R. there was a Mandamus to ſwear 
Wilſon and 3 Other Churchwardens of Berwick. And Berwick is 
put under the Eccleſiaſtical Juriſdiction of the * Dioceſe of Dur- * 7. Peſ la- 
Lam, by their Charter. In 1754, an Indictment againſt Moſcroft and bout 7 Pages.) 
| two Others, for an Aſſault, was removd hither, from thence, by 
Certiorari : And they appeared and pleaded. In H. and P. 1755, in 
the Conteſt between Mr. Wilkes and Mr. Watſon, Informations for 
| Eribery were granted: the Rules were made abſolute, LN 
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The Affidavits of the Facts being read, It appeared that the In- 
dictment was for an Aſſault upon the then Mayor, who till 
continues a Juſtice of Peace for the Burrough of Berwick, 


Lord MANSFIEL p faid, that it would be proper to look into the 
Precedents that had been cited ; and they would give their 
Opinion, next Term. 

CURIA ADVISARE VULT, 


Lord Manritto now delivered the Opinion of the Court, to 
the following Effect. | 


The Objections and Arguments that have been urged againſt this 
Certiorari may be reduced to the following Heads 


| 1ſt. That this Court has 10 Juriſdiction over the Town and Bur- 
rough of Berwick, or any local Matters ariſing there; Becauſe it is 
not to be deemed part of the Realm of England, and the King's 
Writ does not run there: Conſequently, this Court has no Autho- 


rity to remove a Record from thence, by Writ of Certiorari, for any 
Purpoſe whatſoever. 


2dly. That ſuppoſing the Court may, for ſome Purpoſes have Jo- 
riſdiction there, Yet the End, for which the Certiorari is dedired, 5 
upon the preſent Occaſion, can not be attained. | 


zaͤly. That though the Court ſhould have 3 and the ; 
End be attainable ; Yet the Ground, u upon which the Certiorari is 
applied for, is not ſufficient. 


ft Head. As to the  firſt—The beſt Way of conſidering it, may be, con- 
t. — 25 be- ciſely to deduce the Condition and Conſtitution of Berwick, con- 
2 Realm. traſted with Wales; to ſhew that Arguments from the Caſe of Wales 


hold to Berwick, equally at leaſt, in all e in uy, a 2 
tiori. 


Edward the 1ſt conceived the great Deſign of annexing all other 
Parts of the Iſland of Great Britain to the Realm of England. The 
better to effectuate his Idea, as Time ſhould offer Occaſion; He 
maintained that All the Parts thereof, not in his own Hands or 
2 Poſſeſſion, were HOLDEN OF His Crown.” 


The e of this Doctrine was, that, by the Feudal Law, 
ſupreme Juriſdiction reſulted to Him, in Right of his Crown, as 
Sovereign Lord, in many Caſes which He might lay hold of; And 
when the {aid Territories ſhould e come into his Hands and Poſſeſſion, 


* * - 
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they would come back as Parcel of the Realm of England, from 
which, (by Fiction of Law at leaſt,) they had been originally ſe- 
vered. * 5 


This Doctrine was literally true, as to the Counties Palatine of 
Cheſter and Durham. Sf 


But, (no Matter upon what Foundation,) He maintained that 
the Principality of WAL ES was holden of the Imperial Crown of 
England: He treated the Prince of Males as a rebellious Vaſſal; ſub- 
dued Him; and took Poſſeſſion of the Principality. Whereupon, on 
the 4th of December in the gth Year of his Reign, He iflued a * . / 7. 
Commiſſion to inquire © Per quas Leges et per quas Conſuetudines I, 9 Ed. i. 
« Anteceſſores noſtri Reges regere conſueverant Principem Walliæ = Py N 
« et Barones Walenſes Walli et Pares ſuos et alios inferiores et In 
c eorum Pares &c" | | | Js N ® (publiſhed by 

pee VC 5 | , | | Wotton.) 

If the Principality was feudatory, the Concluſion neceſſarily fol- 

| lowed, © That it was under the Government of the King's Laws, 
and the King's Courts, in Caſes proper for them to interpoſe;“ 
though (like Counties Palatine,) they had peculiar Laws and Cuſ- 
toms, Jura Regalia, and complete Juriſdiction, at Home. * 


There was a Vrit at the ſame Time iſſued to all his Officers in 

in Wales, to give Information to the Commiſſioners:“ And there 

were 14 Interrogatories ſpecifying the Points to be inquired into. 

The * Statute of Rutland refers to this Inquiry. By * that Statute, 12 Z4. i. 

He does not annex Wales to England, but recites it as a Conſequence of MN in 725 
it's coming into his Hands“ Divina Providentia Terram Walliæ, Bock Ir 

« PRIUS hs Jure feodali ſubjeffam, jam in Proprietatis noſtræ Do- Statutes, inti- 

„ minium convertit, et Coronæ Regni Angliæ, tanquam partem cm os 

* Corports cjuſdem, annexuit et univit.“ 1 alſoin Hale 
85 e a Fe OT he . | 455 1 Hiſt, of the 

The 27 H. 8. c. 26. adheres to the ſame Plan, and recites © that beg rl rh 

« Wares ever hath been incorporated, annexed, united, and ſubjett this Preamble 

* to, and under the Imperial Crown of this Realm, as a very Member, » theo A... 

t and Joint of the ſame.” . Vaughan 400. 


Edward the 1ſt having ſucceeded as to Wales, maintained like- 
wile © that Scotland was holden of the Crown of England.” 


That Juriſdiction which reſulted to Him as ſuperior Lord, He 
often exerciſed as fitting in this Court,— * Upon a Complaint of a * Rm, 2 
Burgeſs of Berwick, againſt his own Commiſſioners, - whom He . 59*: 
would not ſuffer to be tried in the Courts of the King of Scotland.— 

+ Upon Complaint of a Merchant.— || Upon a Complaint of N. 1 * 
Duf,— + Upon a Complaint of Auſtria claiming the Je of Air 606. 
| | RIOT TEETH ITIT ate72 r. 4 Ryanes-0v. 


on Frinity Term 32 & 33 Geo. 2. 


* Rymer, 2 Man. * Upon a Complaint of the Abbot of Reading. _ + Up 

10,9. a Complaint of the Biſhop of Durhom claiming the Town of 

Rymer 632. wick, as belonging to his See. In the 24th Year of his Ly 
he treated the King of Scotland, as a rebellious Vaſſal; and took 
Berwick, and the reſt of Scotland into his own Hands and Poſſeſ. 
ſion. And as this Court exerciſed that Juriſdiction which reſulted 
to the King, in the Capacity of Superior Lord of Scotland; d fer- 
tiori, it did ſo, when the Country came into the King's Hunde and 

+ Hales ii. Poſſeſſion. Therefore the Court of King' s Bench 4 "_—_ fat at 


Common Laab, 


fo. 201. Roxburgh in Scotland. 


— — 
— — - - 


30 Ed. 1. * While He continued in Poſſeffon it Scotland, He waged 2 
cClbarter to the Town and Burrough of Berwick, under the Great 
Seal of ENGLAND, (though He then had a Great Seal of Scotland.) 
The Charter requires the Mayor to be ſworn before His Chancellor 
or Treaſurer and Barons of His Exchequer in Scotland: And the 
Writ to chuſe a Coroner is to iſſue out of His Chancery i in Scotland, 
He ſeems to conſider the whole Country as united into one Realm: 


lit for the Privileges are given © Per totum Regnum et Poteſtatem 
Fil | < noſtram-in Terra et Poteſtate noſtra.· 


— — 


— — — — — — 9 2 — — - - - 
* 2 — — 5 — — 
— — 2 = 
. —— — — 
== - p — 8 2 wah ood at wth - % 7% — =» <LI A . 
E — S —.— — LP — 3 « 
— 1 — — — 88 - — * 8 . — _ — 
EEC ACETATE ME 2 =2 
— YU 7 —— — - — - ay i . 
p — — —— 
- 


— — —— — * 


. — —1 
— — — 


= - —— — 


—ññ 
2 
8 - * 


— — 
——— 
7 — — 


In a few Years, Berwick ak the reſt of Scotland was boft; and 


continued ſo, many Vears. 


41 .. + Edward the 34 renounced all N to the Kingdom of 
Ap, ah Scotland, in Property, or Superiority, diviſum d a Regno Angie. 
Vol. 337. 


6. 7, 8 Ed. n Edward the 3d procured from K. Ed. Baliol, and the Parlia | 

3. mr, ment of Scotland, ace and Cefſion of Brxwick, ſeparate from 

Vol. 4. pa. 

536. 590 to Scotland, © for ever, « et regal! Dignitati et Corona ac Regno 

595. 614. Anglie perpetuis temporibus annexa, unita, et incorporata.” In 
the 10th Year of his Reign, He granted to Berwick an Exemph- 


fication and Confirmation of the Charter of Ea. =: 


BxRwIck was again boſt, when Edward the 3d was in 0 Raste; 
and retaken after His Return: And, in the 3oth Year of his Reign, 
He gave a new Charter confirming the former, with ſome Addi- 
zigns ; particularly, that they ſhould be governed by the Laws and 
Uſages, which they enjoyed in the Time of Alexander late King of 
Scotland; (who reigned before the Competition about that Crown.) 


— 


Berwick was loſt. again; and again recovered by Edward 10 4th 


* 22 Ed. 4. who confirmed the former Charters, by a * Charter and + AQ of 
3 £4 4. Parliament. 


Between this Time and the 33d of Hen. 8th. (the particular 
Time does not appears becauſe the Returns are © loſt,) Berwick w 


2 ſummons, 


© Trinity Term 32 & 33 3 7 Tin. * — 


vw TW BW 


n 


ſummoned, as a Borrongh of Brglond, to ſend Members to Parlia- 
ment + And they did ſo, till the Union; and they ſtill continue to 
ſend Members to the Parliament of Great Britain, by Summons, 
as being Parcel of the Realm, not under any of their Charters, none 
of which give them ſuch a Right. That of E. 4. is an Inſpexi- 
mus of the preceding Ones: And the Charters of 19 April, 1 H. 8. 
25 April, 1 Qu. Mary, 4 May, 1 Qu, Eliz. are Confirmatory 
Charters, only, None of them give them a Right to ſend Mem- 


bers to Parliament : and yet they have ſent chem, ever ſince King 
Henry the 8th's Time. 


.oo| | 
MN | 
2 14 


— 
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Their preſent Conſtitution i 18 under Letters Patent granted in * * 20th April, 
2 Fac. 1. Which are expreſſly confirmed by + A& of Parliament. Io 5. 8 
Under 2 9 they act: And wee have had no Charter ſince. 


28. (called, in 
 Hawhins's 


| Before ihe Unrok, Boyick was 324 5 every Engliſh general 2 2 7. 

A of Parliament, in like Manner as Wales was bound: And that 
Was as being Part of the Realm of England. Where it 1s particu- 
larly named in Acts of Parliament, that is ſuperfluous : And fo alſo 
is the Naming of Wales. If it was not part of England before the 
Union, it is now no part of Great Britain; for only England and 


Scotland are united. It is bound by all General Laws — the 
Union. 


In General Acts, not applicable to Scotland, nd. 8 Seotland 

is not intended to be included, the Method is, by Proviſo, To de- 

clare © it does not extend to Scotland.” Where Proviſions are made 

for that part of Great Britain called ENcLanD, Wales and Berwick 
* Te weed are comprebended under chat Deſcription. 


1 gan the Time it came into the Hands of Ed. the iſt. 
was deemed to be within the Realm, upon the Doctrine of having 
been Holden before of his Crown : And in Conſequence of ſuch Te- 
nure, by Deductions from the Principles of the Common Law, 
this Court exerciſes Juriſdiqction over Matters in Wakes iven by No 
AR of Parliament: (For the || Notion of © ſome Old Statute that I V. Paughan 


has been loſt,” depends only upon a looſe 4 F imperfect Note of oe 404. 


14. Ch. J. Vaughan 535 255 23 


morandum in 
a was conſidered upon the ſame Foot. mi Court be At, 


exerciſed the ſovereign Juriſdiction over it, before it came into the 
King's Hands; and afterwards, at the Time when the firſt Charter 
was granted to Berwick, The Chance of War refuted the Claim 


of the Reſt of Scotland, as — to England; and confirmed it, 
as to Ber wick. 1 


Pazr IV, VoL. u. Fff NE Bur, 


* 


Trinity Term 32 & 33 Geo. 2. 


5 


— 


Bur, if Berwick was to 10 deemed a Dominion of the Crown, 
and ug part of the REALM of E ngland ; It may be under the on 
trol and Superintendence of the King in this Court. 


The Conſtitution given to Berwick, by the Crown of England, ap- 
proved by Parliament, ſhews it neceffarily is ſo; much ſtronger 
than in the Caſe of Counties Palatine, or Wales. The People of Ber. 
auc have not Jura Regaiia, or a complete Juriſdiction within them. 
ſelves, like a County Palatine: They have no Sovereign Courts of the 
King within themſelves, like Wales. They are made a free Bur. 
rough, to hold in Burgage, by Rent. Such a Creature of Law muſt 
neceſſarily be connected, as part of a Kingdom, and ſubordinate. 


In the Time of King Alezcander, they were ſubject to the Supreme 
Courts of Scotland. They could have no Laws or Cuſtoms but ſuch 
as were ſuitable to the ſubordinate Condition of a Burrough. 


=; The Metamorphoſis from a Scotch to an Engliſh Brrroogh did 
got make them independant ; but only changed the Sovereign Juriſ- 
diction. They are made a Corporation in England ; to ſue or be 
ſued, in that Capacity, in England; to take Lands, in that Capacity, 
in England. The Burgeſſes, in that Capacity, are to enjoy many 


Privileges in England : They ſend Repreſentatives to Parliament, by T 
Summons, as a Burtrough in England. 5 


This Court alone can judge of their Franchiſes, as a Cordioration; 
and ho are intitled as Members of it; and what are their Privileges; 
and whether they continue to exiſt, or not: As, if you ſuppoſe d-. 
Queſtion. to ariſe * Whether they are die ; or, * Who is Mayor 
* &c,” Who can judge, but this Court? The Charter of James 
the 1ſt ſuppoſes it : Becauſe He commands the Attorney and Solicitor 
General to bring #o Writ of Quo Warranto for Things paſt. In Hi- 
lary Term 14, 15 Car. 2. A Quo Warranto was brought in this 


Court, againſt the Mayor Bailiffs and Burgeſſes of Berwick ; but not 
proceeded 1 in. 


Another part of their Conſtitution, more immediately applicable 
to the preſent eben is What relates to Pleas of the Crown. 


The Charter orants them a Court Leet agreeable to the Laws ond 
Statutes of England; A Commiſſion of Peace and Oyer and Terminer, 
with the f Authority which belongs, or hereafter may belong to Juſ- 
tices of the Peace in England; and to hear and determine in ke Man- 
ner as Juſtices of Peace, by the Laws and Statutes of England. It 
grants them a Commiſſion of Gaol-Delivery, under 6. 80 they 

muſt proceed by IndiFment, according to the Courſe of the Law 
om England; as in Fact, they always do, and have done in the pre- 


4 ſent 


ſent Caſe. It grants a Gallows, to execute thoſe adjudged to Death, 


{ſerve upon Juries. 


1 Trinity Term 32 & 3 3 _ 5 


6 j 


according to the Law of England. 


The Charter gives them Power to make Ordinances with Penalties 


of Fine and Impriſonment; /o as they be reaſonable, and not repug- 


nant to the Laws, Statutes, and Cuſtoms of England, In ſhort, They 
have no CRIMINAL Law, but the Law of ENGLAND; and 20 CRI 
MINAL Juriſdiction, but with ſuch a Reference to the Law of EnG- 


| LAND, as neceſſarily includes this Court, 


Suppoſe They ſhould adjudge a Man to Death, for a Crime not 
Capital by the Law of England ;—Suppoſe they indict a Man for 
diſobeying an Ordinance repugnant to the Law of England ;—Suppoſe 
they ſhould indict a Man for Treaſon, though the Fact would not 


amount; to Treaſon within ov Laws ;—Suppoſe as Juſtices of the 


Peace, they make z/legal Orders, without any Authority, in a ſum- 


mary Way; There can be 20 Redreſs BUT HERE: And if this Court 


could not interpoſe, they would, under the Grant of a limited ſubor- 


dinate Authority, be abſolute, 


Another Objection is, © The King's Writ does not run there.“ 22 = 


Mar is applicable only to the Writ of Venire, and other Fury-Pro- 


eſs; or perhaps, to Original Writs which are the Commencement 


of Suits between Party and Party. 


When this Court removes, by Writ of Certiorari, an Indictment 
for a Miſdemeanour from WaLEs ; the Welch Sheriff is comman- 
ded to cauſe the Defendant to appear: And When He has appeared, 
and Iſſue is joined, there is a Suggeſtion © That the King's Writ 
does nat run into Wales.” So, the very Record which ſays © the 
King's Writ does not run,” ſhews many that 40. | 


The Reaſon why a Venire does not run to Berwick, is, becauſe 
they are exempted from being ſummoned ou? of the Burrough, ta 


But the Charter ſuppoſes That other Writs, miniſterially directed, 


| muy run: Becauſe the Return of A Writs Precepts and Proceſs l, 
 Juing out of the King's Cotrts, and the Execution thereof, is granted 


to the Mayor Bailiffs and Burgeſſes, excluſive of any Sheriff, Miniſter, 
or Bailiff 35 * 3 Ra 


Writs, not miniſterialy directed, (ſometimes called Prerogative 


Writs, becauſe they are ſuppoſed to iſſue on the part of the King,) 


ſuch as Writs of Mandamus, Probibition, Habeas Corpus, Certiorari, 
are reſtrained by no Clauſe in the Conſtitution given to Berwick : 


856 Trinity + erm 32 & 33 Geo. 2. 


* 
* — 
—— 
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Upon a proper Caſe, they may iſſue to every 8 fu the Crown 
of England. | 


There is no Doubt as to the Power of this Court, LS the. 
Place is under the Subjection of the Crown of England. The q 
Queſtion is, As to the PRO RIE TV. 


| To rForticn Dominions, which belong to a Prince who ſuc- 
ceeds to the Throne of England, this Court has no Power to ſend 
any Writ of any Kind. We cannot ſend a Habeas Corpus to Scotland, 
or to the Eleforate : But to Ireland, the Iſie of Man, the Plantations, 
and, (as ſince the Loſs of the Duchy of Nor mandy, they have been 
. Hale“ confidered as annexed to the Crown, * in ſome Reſpects,) to Guern- 
Veil. Comm. fey and Jerſey, We may; And Formerly, it lay to Calais; which 
* bo. 194.00 was a Conqueſt, and yielded to the Crown of England Y the Treaty 
| of Hag. 


But, notwithſtanding the Pow RR which the Court have, Vet where 
they cannot judge of the Cauſe, or give Relief upon it, they would 
not think PROPER to interpoſe. Therefore upon Impriſonments in 
Guernſey and Jerſey, in Minorca, and in the Plantations, I have 
known Complaints to the King in Council, and Orders to bail or 
diſcharge : But I do not remember an Application for a Writ of Ha- 
beas Corpus. Yet Caſes have formerly happened of Perſons illegal- 
ly ſent from hence and detained there, where a Writ of Habeas Cor- 


pus out of this Court would be * fee and mf Rs Re- 
medy. 


For one In Gro. Fac. 543. a Precedent is . in 43 Eliz. of a #* Habeas ; 
2 s Corpus to Berwick. I have cauſed the Records to be ſearched for 
called here that Caſe : And the Orders of the Court, and Return to the Writ of 

Habeas Corpus are found, The Court had fined the Mayor and Bai- 
4M. 43 Elis. liffs of Berwick 20001, for not returning the + Writ : They had alſo 
Hab. Gr. for iſſued an alias Habeas Corpus, || Then, the Alias Habeas Corpus not 
2 3 being returned, they ordered the Fine to be eſtreated; and that a 
Flix. Ros Pluries Habeas Corpus ſhould iflue, Sub pæna 500 Merc', returnable 
15 Jook.- immediately, before the Chief Juſtice at his Chambers in Seryeants 
prox* poſt i g. Inn. At the ſame Time They iſſued an alias Attachment againſt the 
dane, Mar- Mayor and Bailiffs; and ordered Ld. Willoughby, then Governour of 
e the Town of Berwick, to execute it, returnable Octabis Hilarii. 
t The former The 4 next Day, the Eftreat of the Fine was ſuſpended, upon Henry 
was te Jouit3 ry Brearly's being diſcharged out of Priſon, and bailed to appear in 

atter, die 


Yereris prox? this Court, at the Octave of S. Hilary, (the Return of the Attach- 
poſt quinden ment aga inſt the Mayor and Bailiffs. ) 


Santi Marti- 
mi Ae 43 Elix. 
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Trinity Term 32 & 33 Geo. 2. 857 


In Hilary Term, they are * ordered to return the Plurits Habeas Die Ven. 
Corpus: And afterwards, the Mayor and Two of the Bailiffs were =_—_ 
committed, and examined upon Interrogatories, as in Contempt; Hil. amo ju- 
and Two of them were + Ordered to find Bail at the Suit of Henry 1557 6 IF 
Brearly, before they were diſcharged. N 
| | Sancti Hil. 
The Return ſtates the Charter of Ed. 3d. and that by their Laws £43 _ 

and Cuſtoms, the Guild had Authority to puniſh for colouring Fo- 
reigners Goods, or being in Partnerſhip with a Foreigner, by Fine, 
Impriſonment and Disfranchiſing. They ſtate that Henry Brearly 
was found guilty of being in Partnerſhip with a Foreigner, and fined 
1001. which He not only refuſed to pay, but treated them with ſcan- 
dalous and contumelious Reproaches. That they duly committed 


him to Priſon, till the Fine ſhould be paid ; and disfranchiſed him. 


There is an Order, the || ſame Hilary Term, ſtated to be upon Die Jovis 
the Recommendation of the Court, (therefore I ſuppoſe, by Conſent,) bror pf Oc- 
« That the Fine of 1000. ſet upon Brearly by the Guild, ſhould En" 

reduced to 50; and that upon his Submiſſion, He ſhould be re- 
ſtored to his Freedom: (But He was to remain disfranchiſed till he 
ſhould make his Submiſſion.) 85 h 


As To the other Prerogative Writ, of Prohibition lt was taken Tit. Progibi. 
for granted, in 2 Ro. Abr. 292, © That a Prohibition Jay, out of tion, Letter L. 
e this Court to the Conſiſtory Court of Durham, in a Matter ari- 4 8 3 
fing in Berwick: Though the Suggeſtion * that the Land out Merton and 

of which the Tithes were claimed lay in Scotland and not in Ber- Reſdun. 
« wick,” was holden inſufficient. (How Berwick * came to be V. ante, $49. 
part of the Dioceſe of Durham, I have not learned.) ” 5 


Then, as to Writs of Mandamu.—In Trin. 9 G. 1. A Manda mus 
iſſued, directed to Sir Geo. Wheeler, to admit and ſwear Four Per- 
ſons elected to be Church-Wardens of Berwick. . 


The Act of 11 C. 1. c. 4. proceeds upon the Ground « That a 
* Writ of Mandamus, out of this Court, lies to Berwick.” 


The laſt Sort of Writ not miniſterially directed, is a Certiorari. 


A Certiorari, for a proper Purpoſe, lies to aNy Dominion of the x 
Crown of England. Mr. Juſtice Dodderidge, in + Sir John Carew's +”. Cre. Jac. 
Caſe, ſays ©* the Regiſter makes mention of a Certiorari to remove 48. 

a Record taken at Calais.“ ES e 
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And there are Precedents of Certioraries to Berwick, directly. 
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| „ - Co. 23. 5. 


+ Hale's Hiſt. 
Common Law 
of England, 


fa. 184. 
V. Rot. Parl. 
16 K. 2. u. 41, 


42. 


| | Calvin's 
| Cale, fo. 2. a. 


Trinity Term 32 & 33 Geo. 2. 


mn 


In Paſch. 3 Jac. 2. An Indictment againſt Scott, Howlettſon and 
Watſon, for a Riot Sc, was removed from Berwick, by Certiorari: 
Proceſs iſſued upon it, out of this Court, againſt the Defendants, to 
appear. In Michaelmas Term following, the Indictment was quaſh- 
ed; and the Town-Clerk of Beruich amerced 51. for not returning 
the Caption. 125 
In Trinty Vacation 1754, Two Indictments were removed from 
Berwick, by Certiorari: The Defendants appeared in this Court, 


and pleaded Not Guilty. 


There is no Inſtance of a Doubt ever having been made, beforc 


the preſent Caſe, concerning the AUTHORITY of this Court, to ſend 
a Writ of Certiorari to Berwick, And We are All clearly of Opi- 
nion, That the Court, by Law, has ſuch PowER.” Kai 


Two great Authorities are indeed urged, in Oppoſition to this: 


| They are no leſs than thoſe of Ld. Ch. Juſtice Coke and Ld, Ch, 


Juſtice Hale. 


Lord Coke, in * Calvin's Caſe, ſays That Berwick is no Part of 
« England, nor governed by the Laws of England.” And Ld, Ch. 
Juſtice Hale follows Him, and + ſays “ Berwick was ſometimes 
Parcel of Scotland; but was won by Conqueſt by King Edward 
„e the 1ſt. And after that, loſt by King Edward the 2d, and after- 
« wards regained by Edward the zd. It was governed by the Laws 
« of Scotland, and their own particular Cuſtoms ; and not according 
to the Rules of the Law of England, further than as by Cuſtom 


« it is there admitted,” “ Yet now,” ſays He, by CHARTER, they 


* ſend Burgeſſes to the Parliament of England.” 


In Calvin's Caſe, there was 0 Jueſtion concerning the Conſtitution = 
of BekRwick., And We plainly ſee, by what has paſſed in the pre- 
ſent Caſe, how little was known, even at Berwick itſelf, concerning 
it's own Conſtitution, What was dropped about it, in Calvin“ 
Caſe, was a mere Obiter Opinion, thrown out by way of Argu- 


ment and Example. My Lord Cote was very fond of multiplying 
Precedents and Authorities; and, in order to illuſtrate his Subject, was 


apt, beſides ſuch Authorities as were ſtrictly applicable, to cite 


other Caſes which were not applicable to the particular Queſtion 


under his judicial Conſideration. In the Caſe then under judicial 
Conſideration, the Queſtion was || * Whether Robert Calvin the 
% Plaintiff, born 2 Scotland after the Deſcent of the Crown of Eng- 


land to King James the firſt, was an Alien born, and conle- 


“ quently diſabled to bring any Real or Perſonal Action for any 
“Lands within the Realm of England.” But it never was a Doubt, 


„Whether 


NDS 
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« Whether a Perſon born in the conguered Dominions of a Countr 

« is ſubject to the King of the Conquering Country.“ And there- 

fore the Argument did not hold, from the Caſe of Berwick to the 

Point then in Queſtion : Neither was the Caſe of “ Calais in any - V. calvin. 
ſort appofite to it. 5 Kip! Caſe 22. 4. 


— 


As to the Laws by which Berwick is governed— 


Whatever may be the Caſe (when more particularly inquired into) 
with regard to their + Civil Conſtitution, It appears very ſufficiently, f,“ Firz- 
That in Pleas of the CRown, Berwick has no other Laws by which 406-194 by 
it is governed, but the Laws of ENGLAND. The Statute of 11 G. 2, T e O50 


idle Obliga- 


c. 19. for the more effectual ſecuring the Payment of Rents and n, l. 15. 
preventing Frauds by Tenants, ſuppoſes this. All the Proviſions of 

that Act are extended to Berwick, ¶ by Name. Some of theſe Pro- 1, is. 
viſions relate to 4 Ejectments, which concern civil Matters: And g 6 12, 1 
they do proceed chere, by Ejectment. But it is manifeſt, that Lord 

(ge is miſtaken in faying, generally, That Berwick was not go- 


« verned by the Laws of England.” For, in Criminal Matters, the 
Fact is Clearly otherwiſe. * 9 5 


And Id. Ch. J. Hale is as * miſtaken, in ſaying © that Ber- 

« wick lends Members to the Parliament of England, by CHARTER,” 

For tis by Writ of Summons that they ſend how thither, in Con- 

ſequence of their being a Burrough. Cheſter, both County and City, 

_ firſt ſent Members to Parliament, by virtue of ah Act of Parliament 
y made 1 in H. the 8th s Time, Dus 125 8. c. 


Bur bench the Court has Power, by Law, to ſend a Writ of Cer- Second Head. 


tiarari to Berwick, yet it ought not to iſſue in vain. And therefore 

We ſhould be ſatisfied, that the End for which it is prayed be 7 
tainable ; and the Ground ſufficient for removing the Record, 

Order to attain that End. The End here ee is, that the Mat. 

ter may be tried in this Court, And it is Objected that there can Otiection. 
be no ſuch Trial, becauſe the Trial muſt be local, and 0 Jury can 

come from Berwick. 


Bur abs Lows: is Ale and- uniform, as far back as it can be Anſwer. 
traced, Where the Court has Juriſdiction of the Matter; if, from 

any. Cauſe, it cannot be tried in the Place, it ſhall be tried as near . 
as may be. All local Matters ariſing in Wales, triable in this Court, * 1% E. 6/4. 
are by the * Common Law, tried by a Jury of the next County in + a 8 
Read So, as to the + Cinque Ports, the Venire facias ſhall be Tit. Tris, | 
awarded de vicineto of the next Vill, either in the County of 17 . 5 
or the County of Suſſex. So || it is alſo as to the Iſle of Ely : So, 597. ” 
+ likewiſe as to Ireland; A Venire was directed to the Sberiff 5 . How/e 3 
Sabp, as the next Engliſh County. So, in Parts of England itſelf 2 44 1 
| where an impartial Trial cannot be had in the proper County, it 4 z Re. Ar. 


I ſhall 597- P. 8. 


. 
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ſhall be tried in the next: As 5 G. 1. Rex v. Inhabitants of the 
County of the City of Norwich, about a County Bridge, the Trial 
was in Suffolk, Ce 


This is the ancient and general Rule, wherever the Court has 
Juriſdiction: And this General Rule has en been applied to 
BERWICK. 


21 Ed. i. M-. PFqdward the Firſt, by an Ordinance in Parliament, extended 
ba“ theſe Rules as to Complaints againſt the King of Scotland, that 
8 they might be tried in this Court by a Jury of Northumberland, or 
any other County, or before Commiſſioners appointed by the King. 

There was a Precedent applying this Rule to Berwick, in 42 Elia. 

affirmed upon a Writ of Error: And the like in 44 Elia. The 
„ee, like, the * 20 Car. 2. Criſpe and Jackſon v. Mayor and Burgeſſes f 


1 4 381. '* Berwick. And the Mayor of Berwick's Caſe, + 36 C. 2. lays 
402. down as a certain Principle, That where a /ocal Matter arifing at 


fai. 58. Berwick is tried here, there is to be a Suggeſtion made on the Roll, 


Raym. 173. that Breve Domini Regis ibi non currit,“ as it is in Wales, A 
1 Kb. 44. Tip-ſtaff was in that Caſe ſent, to take the Mayor up. 


365. There are two Precedents in the Reign of Ja. 2. of Informations 
in this Court, for Miſdemeanours in Berwick : And in Michaelmas 

Sir Jane 8 Ann. the || Attorney General filed an Information bere, for Miſde- 

| Montagu. by meanours in Berwick, In Hilary and Eaſter 1755, This Court, 
Rn dla after much Litigation, granted Informations for I Bribery in Ber- 
and Geerge Wick, at the Election of their Members to Parliament, as being an 
Lindſay. Offence and Miſdemeanour at the Common Law: Which ſhews 
+. ante B49- Berwick, in reſpect of the Juriſdiction of this Court © to proceed 
© originally by Information for Miſdemeanours committed there,” 

to be upon the ſame Foot, as any other part of England. And 

the Court never would have granted thoſe Informations, without 

being ſatisfied “ that they might be fried: Becauſe a Defect of 

Power to try, neceſſarily infers a Want of Juriſdiction, 


There is not One Authority to the contrary. And in Reaſon it 
would be moſt abſurd : Becauſe it would really be putting the Place 
out of the Protection of the Law; And there muſt, in many im- 

portant Caſes, be a total Failure of Trial, and conſequently, of 
juſtice. „„ e 


Suppoſe the Ofice of Mayor ſhould be ſurped: The Uſurpation 

is a Crime; and cannot be tried before the Man Himſelf who is ac- 
cuſed, or any Juriſdiction in the Town. Much leſs could a Que- 
ſtion, Whether the Corporation was diſſolved,” be tried before 
tbemfeſves. Such Queſtions could not be tried originally before 
Commiſſioners ſent thither by the King: They could ox v be judged 
in 
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in this Court. To try Franchiſes of this kind in any orber Thape, 
would. not only be contrary to the Common Law, but to the * Act 
aboliſhing the Star-Chamber, and all the Statutes there recited, 


Suppoſe an Action between the Corporation and their own Leſſee 
to be depending at Berwzck, or any Suit inſtituted there between 
the Corporation and any other Perſon, on a Point of Property; 
They could not judge in their N Cauſe : And ; it could not be 
tried elſewhere, there muſt be a Failure of Juſtice. 


Every Rule of the Common Law, which holds in the Caſe of 


Wales, concludes 2 fortiori to Berwick ; both as to the Juriſdiction 
.of this Court, and the Method of Trial. Berwick is only a Bur- 
rough; It has neither Jura Regalia nor Superior Courts : Wales had 


©16,17C. 1. 
c. 10. 


Both. A Small Part of the County of Durbam is nearer to Berwick 


than Northumberland is: But at the Time of firſt ſending Proceſs 
to the latter, the King's Writ did not run to the former, being 


a County Palatine. So that Northumberland was the neareſt Eng- 


4% County, for the Purpoſe of Trial; as the King's Writ did not 
E N 


: + The Objection made when this Matter firſt came on, appears 
no to be groundleſs : © That they proceeded by Laws and Ulſages, 
of which this Court cannot judge. Whereas, their Trials, as to 
Criminal Matters at leaſt, are in the Courſe of the Common Law, and 
entirely governed by the Laws of England. pack 


Therefore We are All of Opinion That theſe Indi®ments may be 


1 J. ante, pa. ' 
835, 836. 


tried in this Court, by a Jury of the County of Northumberland. ; 45 


Tue 3d Obje&ion urged againſt the Certiorari, was, That though 


it ſhould be admitted that the Court have Authority to iſſue it, and 
that the End is attainable, yet there is not GROUND ſufficient to take 
the Trial from the ordinary local Juriſdiction of Berwick, 


| Moſt certainly, The Court ought to be ſatisfied of the Ground, 


before they ſend a Certiorari for that Purpoſe. The King has a 


| Right to chooſe his Court : But upon the Application of the Den- 
dant, there ſhould be always a Reason. The higher the inferior 
Juriſdiction is, and the greater the Inconveniences are of removing 


Third Head. 


the Cauſe, the ſtronger the Reaſon ſhofld be: But a Doubt, Whe-. 


Ather a fair, impartial, or ſatisfactory Trial or Judgment can be 
© had there,” 18 4 Reaſon to remove from the high. 


In the Caſe of || Rex v. Lewis, Tr. 12 G. 1. after conſidering || 1 Strange 
the Matter at different Times, and looking into Precedents ; and 7% 


there being an Affidavit produced, inducing a Suſpicion ** that a fair 
Parr IV. Vo r. II. v Dd Lay 


* 
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Trial could not be had in Wales ,”'—A e Was s granted to 


remove the Indictment from the Grand Seſſions of Angleſea. This 


Suſpicion” only, being properly verified by Affidavit, was in that 
Caſe holden to be a ſufficient Reaſon for „ that nne 
from a very high Court. 


Let Us inquire into the Reaſon alledged i in 1 the Caſe now. befor 


s. Why there can't be a fair Trial in Berwick. 7 


The Defendant in this Caſe ſwears to his ine And He 
and Five more ſwear © That he cannot have a fair Trial, owing to 
{© Party Differences, and great Contentions that have lately hap- 
« pened in the Burrough. That the Juſtices, before whom He is 

to be tried, warmly ſupported a Motion to disfranchiſe Him for 
* the Offence laid in this Indictment : Which was rejected by a 

great Majority of the Burgeſſes. That the Matter of the Indid. 
ment aroſe at an Aſſembly of the Corporation, in Conſequence of 
a violent Diviſion which engaged the whole . N 


cc 


5 1 ſuppoſe the Magiſtrates of Berwick may be in the Right, and 


Men of the greateſt Integrity: But they admit a great Contention 
in the Burrough ; That the Matter laid in the Indictment areſe from 
a warm Diſpute at the Guild, upon a Point of Buſineſs, which 
produced a Riot and Tumult, that broke up the Guild in great 
Confuſion; That the Juſtices are All of one Side, upon this Point. 


| It is not denied that the Juice vehemently preſſed a Motion ts 
disfranchiſe the Defendant for the Offence charged in this Indi. 


ment; which was rejected by a great Majority of Burgeſſes. Whe- 
ther the Motive for rejecting it, was becauſe they thought the De- 


fendant innocent, or becauſe they thought the Motion premature: 
and too violent, is immaterial. 


Robert Selly's Affdavit ad the rei ſhews. it is conſider- 
ed as a Cauſe againſt the Magiſtrates, and that his Brother 


who made an Affidavit for the Defendant, liſted as a Soldier on 1 that 
Account, and declared he had rather go to the fartheſt Part of the 


World, than fly in the Face of a Magifrate. 


Upon this G All the Tuflices oppoſe the 8 and 
have produced Affidavits to prove the Defendants Gnilty — They 


may be ſo: And rf they are, they ought to be ſeverally puniſhed. 


But it is impoſſible, that under all theſe Circumſtances, the Trial or 
Judgment at Berwick ſhould be ſatigfactory. 


Every Body i in the Town has already pre- —_ his Opinion 
The Burgeſes have all taken Sides: The > ting have already de- 


clared 
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clared him ſo beinouſly guilty, that he ought to be immediately diſ- 

franchiſed, without waiting for a Trial of the Indictment. I dare 
ſay they were of that Opinion, without Prejudice to the Man, but 
from Indignation at his Guilt: And perhaps, very juſtly; For a 
Man may judge impartially even in his own Cauſe. However, Vie 
muſt go upon general Principles. If a Witneſs in a Cauſe has an 

 Trtereft, though it be ſmall, He muſt be rejected: Or if a Juryman 
has declared his Opinion by a former Verdi, He may have done 
it very juſtly, but yet is liable to be challenged for this Cauſe, on a 

' ſubſequent Trial. In the preſent Caſe, it is impoſſible but that All ; 

the Perſons who would be concerned in trying this Matter at Ber- | 

wick, muſt be biaſſed by their preconceived Opinions. I don't ſpeak 

this, with the leaft Imputation upon the | Magiſtrates of Berwick - 
But it is not fit that they ſhould be Judges in their own Cauſe, and 

a after having already gone Jo far as they have done. 


Therefore We are, All of Us, of Opinion That the Rule to ſhew 
Cauſe << Why Writs of SueERsEDEAs to theſe Writs of Certi- 
* orart ſhould not iſſue, ought to be diſcharged. 


But unleſs he Matter could have been tried bere, A S 
ouglit not to have gone: Nor ſhall it now be uſed for Delay. To 
prevent which, the Proſecutors of the Certiorari ſhall engage to 


appear, and take ſhort Notice of Trial, and try it at the next t Aſſizes 
for the County of Northumberland. 


1 have ſettled the F. orm of a Sy GGESTION to be entered upon the 


Roll: Which I will give! to the Maſter of the Crown- Office, for that 
e 5 


His Loxpeulr eee due did fo: And 


It was as follows And becauſe the Burrough of Berwick is a 

Place where the King's Writ of Venire facias, to ſummon a 

« Jury to try the ſaid Iſſue, doth not run; And becauſe the Bur- 

geſſes of the ſaid Burrough, by reaſon of their Privileges, ought not 

to be put upon any Jury to try the ſaid Iſſue out of the ſaid Bur- 

rough; but the ſaid Iſſue ought to be tried by a Jury of the County 

of Northumberland, which is the next adjacent County to the 

* {aid Burrough of Berwick ; which Allegations of the ſaid Henry 
Cole are not denied by the ſaid James Burrow Eſq; There- 

fore it is commanded the Sheriff of Ae that He 5 
« by cauſe to come &c,” | | The Entry 


upon the Re 
cord has a Clauſe of Nor inden, (which i is 8 inſerted on the Crown: Side ;) viz, © that He do not 


1 Er by reaſon of any Libeny | in his allies, bot that he cauſe to come Oc. y 


.« 
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The Rull E now made by the Court (in Conftijitnes of cher pre- 
ſent Reſolution) was afterwards drawn up and entered in theſe 
Words, viz. 


Upon mature Deliberation had here in Court, I 7s Ordered by 
this Court, That the Rule made © that the Defendants ſhould 
« ſhew Cauſe why a Writ of SUPERSEDEAS ſhonld not iflue 
de to the two Writs of Certiorari lately iſſued out of this 
6 Court, to remove all and ſingular Indiftments againſt the 
"Im Defendants,” be DISCHARGED. 


And the ſaid two Writs of Certiorari, and the Returns Wire 
being now returned and filed in this Court, It is further Or- 
diered that the ſaid Defendants do immediately appear and plead 
to the ſaid Indictments; and proceed to the Trial of the ſaid In- 
dictments, at the next Aſſizes to be holden in and for the 
County of Northumberland, And it is further Ordered that in 
Caſe the Defendants ſhall make Default or neglect to make up 
the Records and proceed to the Trial of the ſaid Indictments, 
at the now next Aſſizes to be holden in and for the County of 
| Northumberland, in ſuch Caſe, the Proſecutors ſhall be at Li- 
| berty to make up the ſaid Records, and proceed to the Trial 
of the ſame, at the ſaid next Afſizes in and for the County of 
Northumberland. 


And as to the Application for an ATTACHMENT, for not return. 
ing the ſaid two Writs of Certiorari, 


1. was Ordered That the Rule made, * that 8 Hodg ſon, 

« Willam Compton, Fenwick Stow, William Temple, and Sa- 

* muel Burn Eſquires ſhould ſhew Cauſe why a Writ of AT- 

* TACHMENT ſhould not iſſue againſt them, for their Con- 
by tempt,” be DISCHARGED. 


The Indictment was afterwards tried at Newcofte 


as 4 Rex ver/. Bootie, 
1759. 
Of Tueſday 19th June laſt, Mr. Aſburſi moved in Arreſt of Jude- 

ment, after Verdict for the King, _ an Indictment gol 
a Conſtable, for a Miſdemeanor. 


The Charge in the Indictment was, That He, being One of the 
_ Conſtables of Sr. Martins in the Fields, and being 1 in the e 
0 


4 
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of his ſaid Office, as Head of the Nightly Watch of bh ſaid Pariſh, 

did wilfully and unlawfully ſuffer Margaret Prince, being a looſe 
idle lewd and diſorderly Perſon, taken up by Robert Miller, One of 
the Nightly Watch of the ſame Pariſh, between 1 and 2 0 Clock in 
the Morning, as a Common Street Walker &c, to eſcape out of his 
Cuſtody, before She could be carried before a juſtice of the Peace, 
to be dealt with by the Juſtice according to Law. 


The whole indiitment was (in Subſtance) chus— That One No- 
ert Miller, being lawfully appointed One of the N ightly Watch- 
men of and for the ſaid Pariſh, and being in his Office and 

Place as ſuch, performing his Duty of a Watchman there, at 

an unſeaſonabie Time f. e. between One and Two in the Morn- 
ing, did apprehend and take into his Cuſtody One Margaret Prince 
then and there BRING a looſe idle lewd and diſorderly Perſon and 

a Common Street-Walker, and being then and there behaving her- 

ſelf riotoufly, and walking the Streets there to pick up Men, in 

Breach of His Majeſty's Peace; And did then and there take lead 

and convey the ſaid Margaret Prince in his Cuſtody to a certain 

Priſon called the Watch-houſe in the ſaid Pariſh, and did there de- 

ver her in Cuſtody unto One John Bootte, who then and there 

was One of the Conſtables of the ſaid Pariſh, and then and there 
being in the Execution of his ſaid Office of ſuch Conſtable, as the 

Head of the Nightly Watch of the ſaid Pariſh; and did then and 

there leave and . up Her the ſaid Margaret Prince in Charge 

with the ſaid Fohn Bootte, fo being ſuch Conſtable as aforeſaid, and 
in the Execution of his ſaid Office as aforeſaid; and did then and there 

CHARGE and REQUEST the ſaid Jobn Bootie ſo being ſuch Conſtable 

as aforeſaid ro keep and detain the ſaid Margaret Prince so BEING 

ſuch looſe idle lewd and diſorderly Perſon and a Common Street- 

Walker walking the Streets there to pick up Men as aforeſaid, I 

nis CusTopy, UNTIL the ſaid Margaret Prince could be carried 
and conveyed in Cuſtody before ſome One of His Majeſty's Juſtices 
aſſigned to keep the Peace in and for the ſaid City and Liberty, 

there to be dealt with by ſuch Juſtice according to Law for her ſaid 
| Offence and Breach of the King's Peace: Nevertheleſs the Defen- 
dant, fo being &c, not regarding the Duty of his Office &c, unlaw- 
fully and wi fully at di ;/charged Her out of his Cuſtody, before that She 
had been carried before any Juftice &c, and would not keep or detain 
| Her in his Cuſtody for the Purpoſe aforeſaid, but wilfully fe uffered 
and permitted Her to eſcape and go at large Sc. 


Upon which ab ent the Defendant having been tried; And 
4 Verdict found againſt him; ; | 


Mr. Aſhurſt prayed a Rae to ſhew Cauſe why the Judgment 
"ould not be arreſted ; upon the following | 
FART IV. Vor. II. 11 LE: ob- 
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Objection — That it is not charged that the Dafevidapt x KNEW that 
She was a Street-Walker Ge, as this Indictment deſcribes her to 
be: Nor indeed is it poſitively charged © that She-was One.” Ang 
if She was not liable to be detained by him, He would have ſub. 
jected himſelf to an Action for falſe Impriſonment, i be had detained 
Her. It opght to have expreſſly charged © that She oa; and tha 


„ She was delivered to him as ſuch,” 


Mr, Norton and Mr. Stow now ſhewed Cauſe an arreſting the 
Judgment. 


They inſiſted that the Expreſſions e BEING“ and. « 8g BEING" 
are fafficient Allegations © that She was ſo; And that She was de- 
< livered to the Defendant as ſuch.” And as this is after Verdid, 
it muſt be taken to have been proved at the Trial. It is almoſt im- 


poſſible that He could be ignorant of it: And if He really was ſo, 
He might have pleaded it. 


Mr. Aſturſt and Mr. Morton, e he being after Verdia, 


is no Anſwer, in a a Criminal Caſe ; whatever it may be in a Gui 
One. | 


Iundictiments muſt be 900 and certain, on the Face of them, 
But this Indictment does not ſufficiently ſhew that She was lawful- 
ly in the Cuſtody of the Conſtable, 1 Hale's No P, C. defines 
what is lawful Cuſtody. 5 i 


This is uo poſitive Allegation, < that She was 4000 to Him 45 

a looſe idle and diſorderly Perſon.” She might, in Fact, be a looſe 

idle and diſorderly Woman c; And yet not delivered to him, as 
SUCH. It was at hrs Peril to detain Her, unleſs He was well ſa- 

* 7. 4 Mod. tisfied that She was liable to be detained. * 1 Saſk. 272. Dominus 
BEM Rex v. Fell, is in Point, that the Defendant is not liable for the 
s.C, Eſcape of a Perſon not committed to ws Cuſtody as Ae with a 


Crime. 


Mr. Norton, in Reply to the Caſes cited, inſiſted that the Term 
Ms BE ING” 1s a ſufficient Averment of the F act. 


Lord Mansfield and Mr. Juſt. Nani did not come into Court, 
till towards the End of the Motion: They therefore remained filent. 


An Me fol Forres Cie ns + Gate ans wn etl 
F. ment againſt him, as Keeper of Newgate, for negligently ſuffering 
not P. C. the Eſcape of a Perſon being in his Cuſtody, charged with High 


V. 2. . 19. Treaſon. But would not that have been ſufficient Ground to have 
£42 ne | Indies 
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indicted him for a NM. ;fdemeanour ? And the preſent Caſe is a Miſe. 
meanour, and uicht ud upon the Defendant, | 


55 The ee of this City can never be preſerved, unleſs Watchmen 
are ſupported | in Doing their Duty. 


Mr. Juſt; ene think it is a 1 in che Con- 
ſtable, to diſcharge an Offender brought to the Watch-houſe by a 
Watchman in the Night ; thaugh without any poſitive Charge. But, 
in the preſent Caſe, I think that this is a /ufficient Allegation of the 
Fact of her being ſuch a Perſon, and of her being delivered to the 
Defendant as ſuch a Ferſon 48 ſhe is deſcribed to be. 


5 Car, The RoLe © To fhew Cauſe why the . 
80 ſhould not be Arreſted,” Was enrhey Dd 


Caſe of the Poor Priſoners on the Common Side. 


HE Priſoners on the Common Side of the Priſon of this Court 
conceived themſelves to be intitled to the Hionx-BAx-MoxEv 
paid to the Box, upon certain Motions made in Court, (viz. for 
J „ Bone for Writs of Mandamus, Certiorari, Habeas Corpus, and 
bother Original Writs, every Day in Term; and upon a Motions 
whatſoever, on the 4% Day of a Term) and upon All Afidavits 
ſworn in Court : Which Box-Money or High-Bar-Money (as they 
termed it) amounts to a large Sum in the whole Term; and has 
been always paid to the Youngeſt Judge's Clerk, at the End of every 
Term, by the Secondary of the Chief Clerk's Office, to be diſpoſed 
of by the Judges 7 in Gary, as they ſhall think proper. 


= Y * Money the Priſoners in the King” 8 Bench, confined on the 
Common Side, fancied to belong to them; and accordingly applied for 
tit, by Petition to the Court, as their Predeceſſors had done about 48 
Tears ago: But they were totally unable to make out their Claim now; 
And it appeared, upon Examination, that they had been equally 
unable to * it, at that Time. ”— 


Mr. Juſt. FosTER happened to remember that former nnn. . 
4 and that the Matter was referred to Mr. Harcourt: And He ſaid 
5 dhat He was preſent in Court, (in 1711. 10 Ar.) when Mr. Har- 
court reported the © Claim of the Priſoners ta be without Founda- 
tion; and He had Himſelf taken a Note of Mr. Harcourt's Re- 
port; Which Note He now produced and read publicly in Court. 


fa. © wo WH © 


Upon 
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Upon the Whole, The Court (after having referred the Matter 
to Mr. Athorpe, the preſent Secondary of the Crown-Office,) made 
the following Rule, worded (by ſpecial WI" thus— | 


# 
King's Bench This CourT took into Conſideraion ha Petition 
Poor Priſoners. 3 of the Poor Priſoners confined on the Common 
Side of the Priſon of this Court, touching the Money uſually paid 
into the Box of this Court, upon Motions and Afidavits made in 
Court ; which the Petitioners chim, as due to Them, 


And Mr. Athorpe (to Whom it had been referred, to examine 
into the Matters alledged in the ſaid Petition,) having this Day re- 
ported to this Court © That He hath made diligent Inquiry into the 
<« Premiſſes; And that no Living Witneſs was upon ſuch Inquiry 
* produced on the Part of the Petitioners, who could give Evidence 
touching the ſame; And that He had carefully inſpected All the 
* Books Papers and Writings which could be found relative to the 
t Premiſſes; And that upon ſuch Inſpection and wm it ht 
*© NOT appear that the ſaid Money was ever paid to the ſaid oor 
* Priſoners or for their Uſe;“ And Mr. Clarke, Secondary of the 
Plea-Side, having this Day informed the Court, That during the 
Tine He hath been in the ſaid Office, and alſo during the Time 
< his late Father Mr. Giles Clarke (long fince deceaſed) was in the 
< ſame Office, the faid Money hath been conſtantly paid by the 
« Secondary on the Plea-Side, into the Hands of the Clerk of the 
F< Junior Judge of this Court for the Time being, in order to be 
by Him paid over to the Jupoxs of this Court, in equal Shares, 
© to be diſpoſed of by TEN, for ſuch CHARITABLE Pur poſes. as 
i „ 'Tuxy in their Diſcretion ſhould think oper * od 10 5 Ordered that 
[| the ſaid Petition be REJECTED 
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The End of Trinity Term 1759, 32 & 33 Ge. 2. 


Michaelmas 


Rex worſe Corporation of Carmarthen, 5 


R. Serj; Nares moved (very Angy, wad without, pre- 
_ tending to hope for much Succeſs in it) for an Informa- 
tion in Nature of a uo Warranto againſt the whole Cor- 

'” Poration (as a Bopy,) To ſhew by what wr they 
chimed: to aQt as a CorPoRATION. * 


But even He hiniſelf intimated a Doubt « Whether ſuch a Spe- 
« cies of Information, (viz. filed by the Clerk of the Crown, un- 


Wedneſday 7th 
. Nowember 
1759. 


der Leave of the Court, at the Relation of a private Proſecutor,) 
oe * could be within the AR of Queen Ame.” IF. N c. 20. he 


The Cour gave no direct Opinion. 


e Eo! Maivvrecs and Mr. Juſtice Denton ſeemed 


to be pretty clear, That this Act was calculated only againſt Inpi- | 
vIDUALS uſurping Offices or Franchiſes 1N Corporations, and not 


againſt any Corporation itſelf, as a Bovy : And the Words of the 
Act manifeftly carry this Meaning. 8 


* 0 


It was obſerved by Them, and acknowledged wy the Serjeant 


and Mr, Afton, his Colleague in this Motion,“ That there was no 
Inſtance of any Information in Nature of a Quo Warranto being 


* brought againſt any Corporation as 4 Corporation for an Uſurpa- 
tion upon the Crown, but by and in the Name of the ATTORNEY 
7 GENERAL, on Behalf of the . 


Wherenpon, The Counſel made their Motions OY the ſeveral 
Individuals, * To ſhew by what Authority they reſpectively claimed 


* to exerciſe their particular Franchiſes ;” and obtained the ordinary 


Rules againſt them, in the uſual Form. 
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Selur * Rex very. Inhabitants of St. Mili aus, cee 


November 
1759. 


+ This Name WO Jaftices 4 * Elizabeth Gira, Widow, and 
« Elizabeth” ber 3 Children, (Jobn, aged 6 Years, Abraham; aged up- 


is a manifeſt. 


Mieke Ie wk of 4 Years, and Mary, near 3 Years, ) ow the Parifh of £ 
ſhould be Matthew Bethnal Green to the Precinct of St. Katharine. The Sef. 


120. ſions, upon an Appeal, diſcharged this Order of the two e 


ginal Order is Stating the Caſe ſpecially, upon their own Order. 
to. See the 
Note below. 


Special Caſe ſtated upon the Order of Seffions o— Riacketh Ta * 
was born in the ſaid Precinct of St. Katherine. She er 
with Edward Brazier, whoſe Settlement is not known. Edward 
Brazier died, many Years ago. Elizabeth afterwards entermarried = 
with TJaac Coiffeau, who was a Frenchman and never gained a 
Settlement in England. The ſaid Jſaac Coiffeau and-Elizabeth lived, 
| (Both of them,) many Years 'together in Bethnal Green Pariſh: 
And Abraham Coiffeau, Son of the ſaid Iſaac Corffeau and of Eliza- 
beth Coe eau (heretofore the Widow Brazzer,) was born in Bethnal 
Green Pariſh; And ſ% was his Wife Mary, (the Pauper,) the 
Daughter of Peter Dormer. Abraham Corffeau and Mary his Wife 
© Both lived in Bethnal Green Pariſh: But Nertber ꝙ them gained any 
HSGerertlement in their own Right, ſubſequent to what they might gain 
by being Both born in Behne Green Pariſh. Peter Dormer, the 
Father of Mary Corffeau the Pauper, was: born in, and freed | bi 
Apprenticeſhi * in the Pariſh of St. Leonard Shoreditch. 


The Seſſions, upon Conſideration of the Premiſſes, allow of the 
Appeal, and diloharge the Order of the two en, Sue 


Note— * 
The Original Order of two ys Re is © to remove Elz. Caif- 
«© feau, Widow: But the Certrorar; calls them Orders 
concerning the Settlement of Mary Corfeau, Widow of 
Abrabam Coffeau deceaſed ;” And the Order of Seflions 


deſcribes the Order of two Juſtices i in | ms = Manger. 
And it ſhould be © Mary.” 


The Short of the Caſe is, That Mary Coiffeas the Payper,. wha 
was born in St. Matthew's Bethnal Green, of a Father ſettled in St. 
Leonard's Shoreditch, became the Wife of Abrabam Corffeau, born 

an St. Matthew's Bethnal Green; but Son of a Father who had 10 
Settlement at all, and of a Mother ſtated to have been born in St. 
Katburine' s.: And the Children are the Children of the ſaid Abra- 
ham Coiffeau by this Mary Caiffeau. The Queſtion was Whe- 
© ther Mary and her Children are ſettled in St. Katharine's, or 

7 — 
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The Objection which had been taken to the Order of Seſſions, 
by Mr. Stawe, upon moving to quaſh it, was, © That the Settle- 
« ment of the Anceſtor ſhall here take Place of the Settlement by 
« Birth: And He treated this as a Derivative Settlement. 9 

obe 88 Why Yo 


Mr. Serj. Herdbrd and Mr. Gould. for the Precindt of Se. Katha- 
ine) ſhewed: Canſe gun quaſhing tl Order of Sefſions, 8 
enden speed tber thenecndental Settlement (uhin is, We Sette 

ment by Birth) of the Child itſelf ought clearly to take Place of the 
W d Serlement of the Grandmother or any other Anceſtor. _ 


| Settlements were never yet cried higher, they fid, than to the 
dn Parent. And till the Caſe of Buverſſey Blackwater v. 
St. Giles Reading; (2 Ld. Raym. 1332. and 1 Strange 580. S. C. 
H. 1d G. 2. B. R.) a Child could not be removed even to his own 
Father's Settlement, AFTER the Death of the Father. But if it be 
carried higber than the immediate Parent, where ſhall the Line be 
en 2 cThs ee be infinite. 

iThe: Place of * Birth f is not th Seetledent of any legitimate V. 2 Fall. 
hid; but oely of an illegitimate One. And here, the Settlement Dy 8 Nr 
_ of: this Grandmother'is only preſumed, from it's hos, the Place of Miter, Tr. 
boy arr Hers the Place of her Sectlement. | 14. B. R. 

MA 

+\Wiheroas: „Osten had an acquired Settlement in 8. Leonard 
Shoreditch by her Father Serving his es o 


Her no Settlement in St, Katharine „ cither acquired 0 or deri- x 
vative, 13 8 oe 


Mr. Norton and Me. Stowe contra. 
vec) 2% 


t Setlements; are equal; whether Birth, or ebe 


5 


- There 1s 10 o Linitation as to Settlements. 

333 WN N | 3 WY 

BM Tu, hah primd ths P Settlement, is int a Settlement far 
5 legitimate Child, where the Settlement of the Parent can be 
_ Qewn:-4t is only o, till a voter fp as the Caſe of =o 
——— 


6. hq hl : 
»S + 6s ada") 


The Child 8 9 ſhall las: to what was 1 the Father's at 
the Time. when the Son left his Father's Family; And ſhall: nat 


follow the nen, wy it's | Mather, 11 the Settlement = it's 8 
r 5 _m_ 10 


x ů 2 ·ů — 1 1 1 Tow. 
. "A o<S — — * 


— LE 
Lhe 
—— 


1 — = 7 — 

% 8 IF cn Mh - © _— - Leben — * 
4 hs _ 1 rt Fear BL IJ — "IIS 2 - * 
2 — 2 — S — EEE 


Þ 
% 
* 
© 
4 


$4 
1 
* a 


+ 
4: Þ 
yy 
"i 
Ls q 
8 
= 
2-H 
7 
. * 0 
5 f 
' 
* f 
Rt 
oY 
423M 
1 F 
39 
1 
; 1 
wy + 
1% 
bo q . 
* 
1 
- 
. 4 
* 
. "I 
g N 
A 
& * 
ih 
ſ &; 
[| 
: F 
1 
1. f 0 
o 11 
N. 2 4 
3 - US 
1 
8 7. 
1, Y 
a1 
1 
1 
* #g 
4 > a \ 
1 
* 8 Ky 
7 * 4 
1 
1 BY 
hd 7 
5 
,* 
! 1 
1 
1 
1% 
4K 
— = 
ky y 
= 
*: 
, 4 
1 4] 
* IT „ 
"XY 
| "i 
18 
1 
2 
= o 1 
7 4 
9 . 
FL : 
F þ 
: f 
y " 
8 
0 
x 
L 
i 

1 
4 
1 
* 0 1 
9 
1 

75 
WW 
6 * 
bo 
11 

422 

i 8 

2 lt 
K 

5 

4 ws? 

I + 
1 "3d 
* o 5 
14 4 4 * 
by. ©. 
on wot 

1 

VB 
1 x 
bi «4 
ww 
Ne 
. Tt 
= 
= 
4 * 
=; 
ix MM 
20 
OT 35 
* 5 
i 3 
-© A 
* 
1 
4 
7 
, 9 
N. 
J i 
[4-8 
© = 
74 
* 
RX 
4 
1 4 
* 
9 
1 
1 
1 
* 7 
1 1 
9 
1 

J . 1 

1 

1 

T4 9 

5 

1 S 

* F321 

1 

: * 
1 

1 1 
0 

3 18 f 
#3 
3 

"8 

* 
11 
z 


2 
8 


4 
1 


ge 


iz WB. 4 r 


- r pc" A OE OY Ap. et 9 
1 —— — — — 


br 
TIER 


be 


Michaelmas Term 33 Geo. 2. 


and a derivative Settlement. 


PL IN 


10 


But Abraham Ciffean, the Father, had 70 Settlement at al- nor 
his Father, Iſaac Corffeau, It was neceſſary therefore to have Re. 
courſe to Abrabam Coiſfeau s Mother's Settlement; which is ſufff. 


ciently ſtated to be in St. Katharine's where Sbe was born; 4; 


Nothing to the contrary appears : For Birth is a Settlement, Primi 


Jace e. 


The Settlement of Mary cui frau, Daughter of Peter S 
is loft in her Huſband's Settlement: and 41s Settlement, as Son of bis 
Mother, is found to be in the Precinct of St. Katharine s. 80 W 
ber Father's Settlement is out of * Caſe. 4. 45 


Lord MansF1ELD—There is 10 Difference between an ahne 


* 


The Father” 5 Settlement is the Settlement of the Children, | 


The Father was, here, the Son of a Foreigner * never 
any Settlement, and of Elizabeth Taylor, who was i in St; Ka- 


rhari ne n 


| "Dh this Order, as ſtated, it muſt be taken that Se. Katharine", 
where Eliz. J. aylor was born, was the Place of her Settlement. Con- 
ſequently, Abraham — her Son was legally ſettled there. 


Mr. juſt. Dania was clear in this laſt Point —That i it muſt be 
taken upon this Order ſtating El:z. Taylor © to have been born in 
ys St e that She was ſettled there X 


And He ſaw no Reaſon for any Diſtindtion 8 e 


Settlement from an immediate Father, or from a Grandfather. 


Mr. Juſt, FosTER concurred—lIt is a common Caſe, that if the 
Father's Settlement cannot be found, You go back to the Grand- 


5 Jatber 8. 


Mary Coiffeau 8 Settlement i is out of the Caſe; hs ber Settlement 
was that of her Huſband. | 


1 is no Diſtinction between an e Settlement and a deri- 
vative One: All Paupers muſt be ſent to ſome Place or other, to 


_ accompliſh the End of the Acts relating to the Settlements of poor 


Perſons. 


Mr. Juſt, W1LMOT was 1 in this Caſe, if it iſ be taken 
for granted © That Eliz. 7 muſt be conſidered upon this Order, 


as 


MichaeImas Term 33 Geo. 2. 
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as s ſured . e She was N . of which He ſaid He bad RY 
Dowel at firſt; Suit) was now clear * that 1 it ought to be ſo taken?” 


The Children. are e always to follow the Settlement of their Ret 
1 it can be Enn: And if it can be known, *ben the Marler 8 Set- 
tlement 1s quite out of the Caſe. 


Birth gives even a legitimate Child a Settlement, / the Parents of 
it had bone. 


 btuban Coiffeau' $ Settlement muſt follow the Settlement of his 
Father, F his Father had any: But it could not follow his Father's 
Settlement in the preſent Caſe; becauſe his Father had none. But 
his Mother had One, (in Sz. Katharine g.) Therefore, as his Fa- 
ther had none at all, (being a Frencb- man who had never gained any,) 
10 Settlement was in St. Katharine $ where his Mother was ſettled. 


There is 10 Merit in a Settlement: It depends upon poſitive 


Law. Therefore there is no Difference between an acquired, and 
a derivative Settlement. 


And the poſitive Law in theſe Caſes of Settlements, is © That the 
« Child's Settlement follows that of it's Father, if the Father's can 
be found; and that no Recourſe ſhall be had to the Mother's Set- 
5 © tlement, zull that of the Father can be traced no ro 152 


But in the preſent Caſe, Abraham's Father had none ; And there- 


* his Mother's was to be inquired into. And accordingly, the 
Settlement of Abrabam Corffeau is traced up to his Mother Eliz. 
Taylor's Settlement in Sf. Katharine's : Which is therefore the Ser- 
tlement of Abrabam' s Wife and Children. 


Per Cur. unanimouſſy, 
ORDER of SrsstoNs QUASHED : 
Original ORDER AFFIRMED. 


Goodinan et al' verſ. Goodright,. Leſſee of Richard: Tuſlay 20th. 


Williams and Annabella his Wife. 


1759. 


there given for the Plaintiff, in an Ejectment brought by Rich- 
ra Williams and Annabella his Wife, for Lands in Denbighſhire ; 
In which, the Jury had, upon the Trial of it __ found a 958 
cal Verdict, to the following 1 Effect. 


Bees Gig the Grand Seffions in Wales, upon a Judgment 
a 
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That on the 4th of Auguft 1714, Saſannab Moſtyn was ſeifed in 
Fee, of the Lands in Queſtion. e 


That on the ſame Day and Year, Articles of Agreement were 


made, by Deed indented, (which they find in hzc verbo,) between 
Edward Wynn Dr. of Laws, on the firſt Part; Margaret Wynn, 
Mother of the ſaid Edward, on the ſecond Part; the faid Su- 
ſannab Moſtyn, on the third Part; and Elizabeth Lliyd, on the 
fourth Part; Reciting an intended Marriage between the ſaid 
Edward Wynn and Anne Lloyd (then 18 Years of Age,) Niece 

of the faid Suſarnah Moſtyn and Elizabeth Lloyd: Whereby 
(amongſt many other Covenants not at preſent material) The (aid 
Suſannah Moſtyn, in Confideration of the ſaid Marriage, covenax- 
TED for Herſelf her Heirs &c with the ſaid Edward Wynn and his 
Heirs, That She would, on the Solemnization of the ſaid Marriage, 
at the Requeſt of the ſaid Edward Wynn and Aune Lloyd or either 
of them or either of their Heirs, AT oR AFTER $UCH T1ME as the 
faid Edward Wynn ſhould ſettle his Eſtate to the Uſes therein men- 
tioned, ſettle and convey (to Truſtees therein named) All her Capi- 


b 
tal Meſſuage &c &c (the Lands in Queſtion,) and all other the 


Meſſuages Lands &c of Her the faid Suſannab Moſiyn, or whereof or 
wherein She had any Eſtate, in the ſaid County of Denbigb, To hold 
to them and their Heirs, To the Uſe of the ſaid Suſannah Moſtyn, for 


Life; then to the ſaid Truſtees, for 200 Years, upon Truſts there- 


in afternamed; And from and after the Determination of that Eſtate, 


then to the Uſe of the ſaid Edward Wynn, for Life; Remainder to 
| Truſtees (to be nominated by Her) to preſerve contingent Remain- 
ders &c ; Remainder to the ſaid Anne Lloyd, for Life; And after 


the Deceaſe of the ſaid Edward Wynn and Ann Lloyd, To ſuch 


Uſes as are therein after named ; Which Uſes are afterwards decla- 
red to be To the Uſe of the firſt and every other Son of the Body of 


y 
the ſaid Edward on the Body of the ſaid Anne to be begotten, and 


the Heirs of the Body of ſuch firſt and other Son lawfully iſſuing, 


according to Seniority of Age; And for Default of ſuch Iſſue, To 
the Uſe of the firſt and every other Daughter of the ſaid Edward 
on the Body of the ſaid Anne to be begotten, and the Heirs of the 


| Body of ſuch firſt and every other Daughter lawfully ifluing, accord- 


ing to Seniority of Age; And for Default of ſuch Iſſue, To the Uſe 


of the ſaid Suſannab Moftyn her Heirs and Aſſigns for ever, 


The Truſt of the Term of 200 Years was declared to be For the 
raiſing 500/. out of the Rents or by Mortgage &c; to be paid to 
ſuch Perſon or Perſons, and in ſuch Manner, as the ſaid Suſanndb 
Meftyn, by Deed or Will, ſhould direct or appoint, 


That the Marriage was accordingly ſolemnized between the ſaid 
Edward Wynn and Anne Lloyd. © reaper —.— | 
2 


That 


That Suſannah: Moſtyn, after Making the ſaid Articles, viz. on 
1/t March 1727, duly made and publiſhed her 1% Will &c : Where- 
in, reciting the ſaid Articles and the Proviſions therein made, as to 

her ſaid Eſtate in the County of Denbigb, and appointing the 500/. 
to be raiſed, and paid to her Executrix,. She goes on thus And 
“ Whereas the Premiſſes ſo agreed to be ſettled by me as aforeſaid, 
«« from and after the Death of me the ſaid Suſannah Moflyn and of 
« the ſaid Edward Wynn and his Wife and in Default of Iſſue of 
their two Bodies, are limited or agreed to be limited to Me and 
« my Heirs as aforeſaid, Now I do hereby give and deviſe the ſaid 
Meſſuages Lands Tenements and Hereditaments and the abſolute 

% Inheritance thereof, to the Uſe and Behoof of the HE IRS or THE 
„ Bony OF THE SAID ANNE, by any OTHER Huſband lawfully to 
« be begatten; And for Want of ſuch Iſſue, to the Uſe and Behoof 

« of my Nephew Cu ARL ES LLOVD of Drenewith in the County 
of Salap Eſq; and of the Heirs of his Body lawfully iſſuing ; And for 

Want of ſuch Iſſue, to the Uſe and Behoof of my Niece Catha- 


* rine Long ford Widow, and the Heirs of her Body lawfully if- 


*« ſuing; And for Want of ſuch Iflue, To the Uſe and Behoof of 
Elizabeth now the Wife of George Ball, and the Heirs of her 
* Body lawfully ifluing; And for Want of ſuch Iſſue, To the Uſe 
* and Behoof of Catharine Long ford Spinſter, Youngeſt Daughter 
of the ſaid Catharine Long ford Widow, and the Heirs of her 

Body lawfully iſſuing; And for Want of ſuch Iſſue, to the Uſe 


and Behoof of the right Heirs of Me the ſaid Suſannah Moſtyn, 


© for ever.” 


65 Suſannab Meſtiyn, after Making her ſaid Will, died ſeiſed, on 
12th March 1728; leaving the ſaid Anne Wynn ber Heir at Law. 


Eduard Wynnand Anne his Wife entered; and by Deeds of Leaſe 
and Releaſe, iſt and 2d of March 1730, convey the Premiſſes to 
make a Tenant to the Præcipe, in Order to ſuffer a Common Recovery: 

The Uſes of which Common Recovery were to be ſuch as ſhould be 


declared by an Indenture to be made by the ſaid Edward Wynn and 


Anne his Wife. 


A Common Recovery was accordingly ſuffered, at the Great 
 Seffions at Wrexham for the County of Denbigh : Wherein the ſaid 
Eduard Wynn and Anne his Wife were vouched &c. A 


And on the 29th of May 1731, by an Indenture of that Date, 
the Uſes of the ſaid Recovery were declared to be, as follows, viz. 


To the Uſe of the ſaid Edward Wynn and his Affigns, for Life, 


without Impeachment of Waſte ; And after his Deceaſe, to the 
laid Ann Wynn and her Aſſigns, for Life, without es" of 
| — . a a Waſte ; 
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Waſte; Then to Truſtees, to preſerve Cc; Remainder to the firſt 


and every other Son of the ſaid Edward Wynn on the Body of. the 
ſaid Anne to be begotten, and the Heirs of their Bodies ref; ectively, 
according to Seniority of Age; And in Default of ſuch Iſſue, To 
the firſt and every other Daughter, in like Manner ; And after the 
Determination of the ſeveral Uſes before limited, To ſuch Uſes as 
they the ſaid Edward Wynn and Anne his Wife ſhould, by any joint 
Deed or Writing, limit and appoint; And for want of ſuch Ap- 
pointment To the right Heirs . the, aid ANNE, for ever. 357 


The ſaid Anne afterwards died, viz. on 12th July 1739, with- 
out Iſſue of her Body, leaving her Heir at Law. 5 


The faid Renard Wynn continued in the Receipt of thi Nan 
and Profits till his Death: Which happened on 1 the gth of June 


7 


Alter the Death of Suſannah Mo yn, Charles Lhd died : He left 


Iſſue, ANNABELLA, his only Daugbter and Her, then and til the 
Wi ife of Richard Williams. 


Richard Williams ana Annabella intermarried i in the Lit ame of 
the ſaid Charles Lhyd. 


"Riki Williams and- Annabella his Wife, ar the Ree 


Deceaſes of the ſaid Edward Wynn and Anne his Wife, viz. on | 


the 1 5th of June 1755, made an Entry Cc, and demiſed Sc to 
Goodright, who entered &c And the Defendants below (claim- 


ing under the Heir at Law of Anne * entered upon n, 
and ejected him. 


But whether upon the Whole Ge, They pray Ahle of the 
Court: And if &c, then they find the Defendants below, guilty 
Sc; But if Sc, then they find them not guilty Sc. 


This Caſe was twice argued ; firſt, in Tiny Term laſt ; 1 
again, in this Term: And the Court gave their e upon the 


next Fepere H after the laſt Argument. 


Both the Arguments were very diffuſed eſpecially the formel, ) 
and would be too tedious to repeat; though ſeveral Nice Points 
were diſcuſſed in them, and the Reaſonings of the Counſel ſup- 


ported by a great Variety of Caſes. 


It was diſputed, Whether Ann Wynn took an Eſtate- Tail by In- 
Plication by her Aunt's Will; (there being no Perſon in Eſſe named 
in it, to ſupport the Remainder to the Heirs ot Ann's us by a 

4 ſecond 


—Mickaelmas? Term 33 680. 


Ha Huſband :) For it was urged on the Behalf of the Defendant 
in Error, © That this was a Deviſe in verbis de praſentt ; and that 
« the Law will not ſuffer a preſent Deviſe to a Perſon not in being ;” 
and that Charles Lloyd conſequently took an immediate Eſtate in 
1 14 as much as if there had been 0 precedent Deviſe, as 
1 this precedent One was totally and abſolutely void.“ 


Alſo, © Whether the Will is to be taken as an Execution of the 


« Articles by Mrs. Maſyn ; and as a Diſps/i itton of her Eſtate ac- 
* cording to her Covenant.” 


Alſo, 1 Whether Ann's 72 by a Klus Huſband was a Matter 


that ought to be laid quite out of the Caſe, in the ſame Manner as 


« if there had been no ſuch Deviſe;“ Since the EVENT NEVER 


happened. 


Allo, 4 Whether Charles Lloyd could take at all, by this Will: . 
And, if He could, then © in what Manner.” For the Counſel 
who argued on Behalf of the Plaintiffs in Error inſiſted That He 
could not take either as a preſent or as an Executory Deviſe ; and 
that there was no other Way by which He could take: But the 
_ Counſel for the Defendants in Error endeavoured to ſhew that he 

11 take eitber e 135 
Con. Apvis'. 


7 Lord Ma NSFIE LD now delivered the Reſolution of the Court, 


This Caſe, when ſtript of a a great deal of Learning which may 
very well be laid out of it, as not being at all eſſential to the Deter- 
mination of the preſent Queſtion, c comes within a very Narrow Com- 


5 paſs. 


The whole of the Caſe comes ſingly to this Queſtion—* Whe- 


ther Mrs. Moſtyn, the Teſtatrix, ix TEN DED to give her Nepheu- 

4 Charles Lloyd and the Heirs of his Body the Remainder or Re- 
* verſion AFTER the Death of Herſelf and of Dr. Edward Wynn, 

and Anne his Wife, and of the Heirs of their two Bodies, and alſo 
of the Heirs of Anne's Body by any ſecond Huſband ;'" Or Whe- 
ther She meant to give him an Eſtate in Possrs$10N.” For it 
was admitted, that ir She did not INTEND to give Him an Eſtate 
In Poſſe Non, the Leſſors of the Plaintiff can have no Title. 


Ie this Deviſe is to take Effect after the Death of the Teſtatrix 


Mrs. Ms o/tyn, and of Dr. Edward Wynn, and of Anne his Wife, and 
of the Heirs of their two Bodies, and of the Heirs of her Body by 
any Second Huſband ; then it can be made good, only by One of 
theſe two Ways; viz. Either by Way of a W Remainder, 
Or by Way of an Executory Deviſe. 

PART IV. Vor, II, M m m | Now, 
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Now, to make it a contingent Remainder, All the former Eſtate; 
ſpecified in the Articles muſt be confidered as being intended to be 
given and deviſed BY this Will: And then it would follow, that the 
Eſtates would be of One and the ſame Nature and Quality, and li- 


mited in One and the ſame Conveyance ; and not by ſeveral diſtin 
Deeds or nne 


„ 


And if the . fame Kind of Eſtate be, in the ſame Will, limited to 
Anne Wynn for Life, and to her Iſſue by her firſt Huſband, it would 
be an Eſtate-Tail executed in Anne Wynn; and She might ſuffer, 


and has in fact ſuffered a Common Recovery, which will bar the 


Remainders. 


But it is not neceſſary for Us to go into the Queſtion © Whether 
ce the Articles and the Will can be Zacked together :” Becauſe, if 
a Deviſe of the particular Eſtates expreſſed in the Articles cannot be 
implied by Conſtruction; And ſuppoſing the Deviſe-** to the Iſſue 
*« of Anne Wynn by any ſecond Huſband” to be void; the Limi- 
tation © to CHARLES LLoyD and the Heirs of HIS Body,” can not 


be coſidered as a Contingent Remainder. 


And if it were to be conſidered as an Executory Deviſe, then, not 


being to take place till after an indefinite Failure of Iſſue of the Body 


of Anne Wynn, it is Too REMOTE. And if it was too remote in it's 


Creation, the EVENT cannot vary the Conſtruction: So that her 
e dying without Iſſue can make no Difference. 


Therefore, rither Way, tis clear that the Leſſor of the Plaintiff 
below had no Title, unleſi it is a PRESENT Deviſe © to Charles of 


and the Heirs of his Body. hs 


And e the Counſel for the Defendant in . very judi- 
ciouſly laboured to prove that Mrs. Non meant, in this Deviſe * to 
Him and the Heirs of his Body,“ to deviſe the Eſtate to him 


IMMEDIATELY. This, they found themſelves obliged to inſiſt 
upon, and to endeavour to maintain. 


But neither the Wards, nor the Nature of the Provifien Mrs. Mo- 


n was mak ing, will admit of this Conſtruction, For the Words 


do by no Means import any ſuch Thing, or any Thing like it ; but 
quite the reverſe. And it can never be imagined to be her Inten- 


tion to exclude all the Iſſue of her favourite Niece Anne Wynn, in 


order to prefer Charles Lloyd and his Iſſue: Indeed, the direct con- 


trary plainly appears. 


It 


* — — ate — 9 — 
8 F — 2 * * 


— — 
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It is a FUTURE Deviſe, to take Place aſter an indefinite Failure of 
Iſſue of the Body of a former Deviſee: Which far exceeds the al- 
| lowed. Compaſs of a Life or Lives in being, and 21 Years after ; 

(Which is the Line now drawn, and very TOE and rightly 
drawn.) | 


The Articles can not be conſidered as EXECUTED : They are only 


2 Covenant That She will, on the Solemnization of the Marriage, 


at the Requeſt of Edward Wynn and Anne, AT OR AFTER ſuch 
« Time as Edward Wynn ſhould ſettle his Eſtate Ge, ſettle and con- 


e vey hers.” The Vill does not profeſs to be an Execution of 


them ; Nor does it mention any Truſtees to preſerve . 
: Remainders 3 to the Articles. 


But ir the Wi I was an Re of the rele then Anne 


Wynn was Tenant in Tail, and might ſuffer the Recovery. If She 


took Nothing under the Will, She is Heir at Law to Mrs. 98. 


N And the Leſſor of the Plaintiff has no Title. 


Therefore this Jup6MENT muſt be REVERSE. 


Hurſt and Another veg. Earl of Winchelſea et al. 


A Special Caſe, out of the Court of Chancery. 


Caſe—Thomas Herbert Eſa; being ſciſed in Fee of the Premiſſes in 
Queſtion, made his laſt Will and Teſtament in Writing &c, bear- 
ing Date the 17th of October 1734, in theſe Word I give and 
* bequeath to my dear and beloved Wife El:zabeth Herbert (after 
Payment of my juſt Debts) All my Money, Plate, Jewels, Houſ- 
e hold-Goods and Furniture whereſoever, and all my Goods, Chat- 
tels and perſonal Eſtate, REAL OR perſonal, whatſoever and where- 
_ © ſoever, that ſhall be in my Poſſeſſion, or I {hall be any ways in- 
* titled to at the Time of my Deceaſe.” 


And 1 ka give deviſe and TORY to my aid FRO Wife and 


her Heirs S6 e PART of all my real Eſtate, that I have any Pow- 


ER 70 di poſe of by this my Will. And I further give deviſe and 


* bequeath to my ſaid Wife, out of the REMAINING Part of my 


e ſaid Real Eſtate, for her better Support and Maintainance TILL my 
« Son Thomas attain the Age of 21 Years, the Sum of 400l. a Year, 
* And my Will is that the ſeveral Bequeſts and Deviſes to my ſaid 
Wife as aforeſaid, ſhall nat nor are intended to prejudice my ſaid 
* Wife in her Thirds or Dower out of my ſaid Real Eſtate.” . 
I n 
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5 _ Michaelias Term 55 


And He appointed Her Sole Executrix of his wm. 


On the 15th Day of March 1736, the Teſtator died ſo ſeifed, 
and left the ſaid Eliaabetb his Widow; and 7 Bomas Herbert Gs 
only Child by Her) his Heir at Law. 


Elizabeth Herbert entered upon, and novel the Real Eſtates; 
and on 29th April 1739, intermarried with John Powell Eſq; (her 

*Theſe Deeds ſecond Huſband.) And previous thereto, by * Indentures dated, 
are ſet out at reſpectively, on 24th and 25th April 1739, She, by Leaſe and 
8 ache Releaſe, conveyed the Premiſſes in Queſtion to Truſtees Oc, to the 
Bat this is the following Uſes ; vis. of Herſelf and her Aſſigns for Life, with ut 
Subſtance of Impeachment of Waſte; then to the Uſe of the Earls of Hertford and 
Es IWinchelſea and their Heirs Ge, for 200 Years upon Truſts ſince de- 
| termined, and ſubject to the Truſts aforeſaid ; Remainder to the 
ſaid Thomas Herbert her Son and his Aſſigns for Life, without Im- 
peachment of Waſte; then to Truſtees to preſetve contingent Re- 
+ This is alſo mainders; Remainder in + Tail, to the ſaid Thomas Herbert the 
ſer out at large Son, (vi2. Remainder to the + firſt and every other Son and Sons 
_ ee the Body of the ſaid Thomas Herbert in Tail Male; and in Default 
dated Cale. Ge, to the Uſe and Behoof of the Heirs of his Body generally ) 
e And in Default of ſuch Iſſue, to ſuch Uſes and to the Uſe and Be- 
hoof of ſuch Perſon or Perſons, and for ſuch Eftates Intents and Pur- 
poſes; as She the ſaid Elizabeth Herbert, by any Deed or Deeds to 
be Hy. Her duly executed in the Prefonice of two or more Witneſſes; > 
- by her 14 Will in Writing, or any Writing purporting to be ber 
2 ſigned and publiſhed in the Preſence of three or more cre- 
Gl itnefles, whether Covert or Sole, and notwithſtanding her 
tre}: ? YhGuld limit or appoint 3 And for Want of fich Limi- 

kent or Appointment, to the Uſe and Behoof of the faid Eliza- 
beth Herbert her Heirs and Aſſigns for ever. a 
She died on the 8th of July 1739, in the Life- time of TY Hoſ- 
band YJobn Powell; Leaving the ſaid Thomas Herbert, the Son; ler 
only Child and Heir at Law, being alſo only Child and Het *. 
Law of the faid Thomas Herbert deceaſed, her firſt Huſband.” mga 


Darts: 


Before her Death, vis. on 8th May 1739, She, in the P | 
of z credible W itneſſes, and as the Law requires for the Dit fit! 
of Real Eſtates, : duly made and executed her laſt WiLL, or T. . Wri- 
ting purporting to be ber Will, which was ſigned ſealed publiſhed 
and declared by Her as and for her laſt Will; Whereby She gave 


ſeveral Legacies to the ſaid John Powell her Huſband, and Others : 


* The whole And She * alſo gave and deviſed thereby as follows, viz. © give 
Will is ſet out cc 


een © tomy dearly beloved Son Thomas Herbert and his Heirs and A 
the Caſe, ſigns for ever All my REAL and perſonal Eſtate, Plate, Jewels, 
5 oc He, and all my Writings Ec; but firſt abel to "the ol 


2 ment 


—_—_— 


e ment of my Debts, Funeral Expences, = Legacies, and Ser- 


_ « vants Wages, and Al other Debts,” (which, She thereby charges 
upon it.) And She made her ſaid Son Thomas Herbert, and t 


Earl of Hertford, her Executors, and gave the Earl of Hertford fal 
power to act as Guardian for her ſaid Son. On her Death, The 


Fark, as Guardian to her Son, and for his Uſe and Benefit, entered, 
and received the Rents and Profits to the Time of the Death of the 
ſaid Thomas Herbert the Son. 


On the 25th of, Ra I 739, Fj Herbert the Son. died, 


an Infant, Inteſtate, without Iſſue, and unmarried; leaving Roger 
Powell Efq; his Heir ex parte PATRIS; and Lucy Alen, Widow, 


his Heir. ex parte MATRIs. 
On the Death of the ſaid Thomas Herbert the Son, Roger Powell 


entered, and received the Rents and Profits during bis Lite But 


on 7799 June 1741, Lucy Allen filed her Bill againſt the ſaid Roger 
and Others, praying to be let into Poſſeſſion : And, She 
4 dying, Edward Hurſt (the Father of the preſent Plain 


tifs) as her Repreſentative, exhibited his Bill of Revivor and Sup- 


lement. Several Abatements of the Suit having ſince happened, 
Bills of Revivor and Supplement were duly filed. And the preſent 
Plaintiffs, William H. and Edward H. now claim the ſaid Eſtates 


under the ſaid Lucy Allen, as She was Heir to the ſaid T. H the 

Son ex parte materna : And the preſent Defendants Thomas Morgan, 
Capel Hanbury and William Powell now claim the ſame under the 

fad Roger Powell now deceaſed, as He was Heir to the ſaid T. * | 


I the Son ex parte . 


The Original Cauſe was heard on the 1005 6 Mey 1758, before ; 


Id, Har dicke; ; who directed a Caſe to be made, and theſe Two 
Queſtions to be ſtated for the Opinion of this Court : viz, 


1 ft Quetion—** Whether by the Will of Thomas Mikes the 

wo Father, (Huſband of Elizabeth Herbert, afterwards Powell, 5 the 
"* Eſtate in queſtion, (the Real Eſtate of the faid 7 bomas Herbert,) 
| palled to the aid Elizabeth i in FEE,” ' 


2d Queſtion—* Whether it deſcended, upon the Death of 7 Ho 
mas Herbert, the Son, to his Heirs'ex e, PATERNA ; or to 


e his Heirs ex parte MATERNA, os 


The Suit 83 abating by the Death of E. H. Father to the 
_ preſent, Plaintiffs, they revived- it. On 27tb Famiary 1758, The 


Cauſe came on to be heard before the Lord .Keeper,; Who ordered 
That the ſaid former Order on Hearing ſhould be carried into 
Execution in like Manner as if Edward Hurſt had been Living. 


Part IV. Vo L. II. Nn n This | 
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This Caſe was twice argued in this Court, It was ; fi 1 this 
(very Tearnedly and elaborately) by Mr. Sewell for the- Pla ntiffs 
(claiming under Lucy Allen the Maternal Heir,) and Mr. or te, 

| Solicitor General, for the Defendants (claiming under Roger "Pavel 
the Paternal Heir; on Tueſday bth February 1759. The ſecond 
Argument was by Mr. Norton for the Plaintiffs, and Mr, Ferrat 
for the Defendants, on the 13th and 20th of November 1799. 
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On 2 5th November 17 59, The Jupoxs of this Covkr Keitel 
1 Opinion, as follows 


Having heard Counſel on both Sides, and conſidered of thi Cale 
We are of Opinion That the Eſtate in queſtien- in this Cauſe þ fed 
by the Will of Thomas Herbert the Father, to the ſaid Eli2abet 
Fer. We are alſo of Opinion That Thomas Herbert the Son did 
not take the ſaid Eftate, from his Mother, by Purchaſe, but by 
DESCENT : Conſequently, upon his Death, it deſcended to his 
Heir ex parte MATEKNA. 


Mansfield. T. Deniſe, . Pater. B. Wiles 


Lord Keeper HENLEY having afterwards decreed accordingly, 
The Defendants appealed to the Houſe of Lords. But before Hear- 
ing, it was compromiſed, by a Compoſition as to the retroſpective 
Account of the Profits of the Eſtate ; but that the Decree ſhould 
land, — regard to the Eſtate 225 1 . 


Luke et al' veg. Lyde. 


Special Caſe from the laſt Devonſhire Aſſizes; reſerved by Ld. 
k Mangfield, who went that Circuit, laſt Summer. 


The Defendant Lyde ſhipped a Cargo of 1501 Quintals of Fiſh, 
at the Port of Sf. John's in Mew Houndland, on Board the Ship Sarab 
belonging to the Plaintiffs, to be carried to Liſbon. The Plain- 
tiffs were to be paid FREIGHT, at the Rate of Two Shillings per 
Quintal. The Original Price of the ſaid Cargo was, at Newfound- 
Hand, Ten Shillings and Six pence Sterling per Quintal. 2 


The Plaintiffs had alſo, on Board the ſaid Sarah, a Cargo of 94 5 
Quintals of Fiſh, which was their own Property. 


I be Ship failed from the Port of St. John's, on 27th November 
* 1756; and trad proceeded 17 Days on her Voyage and was 1 A- 
ow 4 "KEN 
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FO an the 14th of December following, within 4 Days Sail of Li 


hm by a French Ship. And the Captain, the other Officers, and 
all the Crew (Except One Man and a Boy) were taken out of the 
Sarah, and put on Board the French Ship. The Ship Sarah was 
felalen on the 17th of the ſame December 1756, by an Engli/h 
Privateer; and on the 29th of December 1756, brought into the 
Port of Biddeford in Bevonſbire. 


The Plaintiffs, having inſured the Ship and their Part of the 
Cargo, abandoned the fame to the Inſurers. But the Freight, which 
the Owners were intitled to, was not znſured. „ 


| The Defendant had his Goods, of the Recaptors, and paid them 
F per Quintal Salvage, at the Rate of 105. Per Quintal Value. , 


Tue Fiſh could not be ſold at all, at Biddeford, nor at any other 
Port in England, for more than 10s. per Quintal, clear of all Char- 
ges and Expences in bringing them to ſuch Port. And the moſt 
beneficial Market (in the Apprehenſion of every Perſon) for diſpo- 


ſing of the ſaid Cargo of Fiſh, was at Bilboa in Spain; to which 


Place the Defendant fent it in the March following: And there was 
no Delay in the Defendant in ſending the faid Cargo thither. And 


ther, and of all Expences attending the Sale there. 


rte Freight from Biddford to Liſbon, i higher than from New- 


foundland to Liſbon. 
From the Time of the Capture, the whole Way that the Ship 


Liſbon, „ 


was afterwards carried, was eut of the Courſe of her Voyage to 


The Queſtion was Whether the Plaintiffs are intitled to Ay 


and what FREIGHT ; And at what Rate, and ſubjet to what 


Mr. Huſſey, for the Plaintiffs, obſerved (by Way of Pre face) 


That the Right of the Owners of the Ship was not ſo deveſted by 


Freight. 


the Capture, as to preclude them from bringing their Action for the 


If the Capture made any Alteration, the Recapture put every 
Thing in flatu quo. VV _ 

When the Ship came into Biddeford, there was a total Incapacity 
and Inability in the Ship to proceed on the Voyage. And there was 
an Abandoning by the Owners, and Acceptance by the Inſurers. 


This 


it was ſold there for 55. 6d. per Quintal; clear of the Freight thi- 
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This Inability to proceed was involuntary, and accidental without 


any Fault of the Owners, Maſter, or Mariners. 


There was no Intention to carry the Goods to Liſßon: The De- 
fendant the Owner of the Fiſh, conſidered Billboa as the better Mar- 
ket for it ; and accordingly ſent them thither, and ſold them there. 


After premiſing this, He made two Queſtions: 


1 Queſtion—Whether any Freight at all, is tis to the Phan 
tiffs. 


2d Queſtion—If any, then wwar Freight is due. 


Firſt—He alledged it to be the Rule of the Maritime Law, 
e That Freight is due, wnleſs there be ſome Fault in the Owners or 


_ © Maſter,” If there be no Fault in the Owners or 2 J. the 


Freight muſt be paid, either in toto, or pro rata. 


Molloy 263. lays down the Rule, that where the Diſability of the 


Ship is inevitable, or accidental, without Fault of the Owners or 


Maſter, Freight is due ; if the Maſter will either mend his Ship, or 0 
freight another. But if the Merchant will not agree to that, then | 
Freight is due for ſo much as the Ship hath earned. Lib. 2. c. 4. 
94. 


The Shipureck of the Ship does not Hiebe the Contract, Late 
any Goods are ſaved : The Owners are intitled to their Freight. : 
is ſo far from diſſolving the Contract, that it gives the Maſter his 
Election, whether to provide another Ship, or not. 


In the preſent Caſe, there is nothing to prevent Freight being age; 
Freight became due from and upon the Freighters taking the Goods 


into their Poſſeſſion ; and continued due, by the Defendants not 
X totally abandoning chem. 


Second Queſtion—What Freight 1 is due to the Plaintiffs 


xt inſiſted on the Whole. All the Goods were delimered, The 
Money paid for Salvage will not leſſen it: For they muſt have paid 
that, otherwiſe. The Deviation will not leſſen it: For that was not 


: voluntary. 


The Privateer who retook this Ship, was intitled only to 3 3 Part 
for Salvage : For it was not 96 Hours under Detention. There- 


fore, if more was paid, it was too much. 


— 
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"Yo Mi was 8 at half : 2 FETs, 1 12 un 
. We 8 take chat Proportion to be right. 


Mrs Huſſey cited, as. a enden of his Argument, the Caſe of 


Lutwidge and He v. Gr ey et al, heard on the 22d of February 
1733, in the Houſe of Lords. | | 


Lord Maxer WIT Houſe of Lick determined ah | 
| Reaſons (delivered by the Lord Chancellor Talbor,) **. That the 
« wHOLE Freight was due upon the Goods ſent to Brifto!; becauſe 
« the Maſter OFFERED a Ship to carry the Goods to Glaſgow, which 

e was the Port of Delivery: But as the Maſter declined carrying 
the other Goods to Glaſgow (the Port of their Delivery ;) They 
determined that as to them, he ought to be paid only pro ratd, 
« 412. as much as was proportionable to his Carrying them to 
« Youghall, the Place where the Accident happened, I And this 
was all agreeable to the ne Law. 15 


Mr. Huſſey—lt appears by that Caſe, that the Contract is not 
diſſolved by the involuntary Accident; that the Maſter had his Elec- 
tion to carry them to the Port of Delivery i in another Ship ; and that 
if he did net, he ſhall yet be paid — rata itineris to the Place where 
the Accident happened. - 


cared to a beneficial Market. 


Mr. Cal, for the Defendant, Mr. ide: | 
Upon computing the Account of the Prime Coſt and Produce of 
theſe Goods, as ſtated 1 in this N it run that Mr. Lyae has ot 
ſaved u Farthing., | 


As to the Property not being deveſled—The Plaintiff have aban- 
doned the Ship, and given it up abſolutely, to their Inſurers ; and 
never provided any other to carry the Fiſh to Liſbon. He men- 


5 heue that hey! were not —__ to abandon the Ship. 


The. Plaintiffs 3 no Pretence of Satisfaction. Though the 
Wa of this Ship were taken out by the Enemy, Yet other 
Mariners might have been procured. Therefore there was not a 
total Inability to proceed. 1 Ds, 
: "he Plaintiffs received their hole Inſurance 1 upon the Skip, and 
upon their Part of the Goods, And they never offered nor meant 
PART IV. Vor. „ Ooo to 


e due; Eſpecially, as the Goods wete 


tioned the Caſe of * Goſs v. Withers M. 1758, 32 G. 2. B. R. 1 685 
o 698, 
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to forth anether Ship, to carry the Fi 72 to Liſten: They had even 
given up their own Lane 


The Value of the Fiſh depended upon its ny: carried to FO 
bon, to be there againſt the Lent Seaſon. | 


Molines Lex Mercatoria, fo. 98 & 21. par. 5. 12 by 

*'Tis $5. Molloy, V. lib. 2. c. 4. § 4.*) fays, © If 2 Maſter of the Ship, 
275 n r after his Ship is become diſabied (without his Fault) will either 
6th Edition. “ mend it, or freight another, to carry the Goods to the deſtined 
e Port.“ And in this Caſe, he wilt be intitled to freight in toto. 

e But if the Freigbter dilagrees to the Maſter's Carrying them in 

© another Ship, the Maſter ſhall receive his Freight, in Proportion 

© to what he has already carried.” This relates to pn ine vi. 


table, and without any Fault of the Maſter, 


+ 7th Edit. Malloy 259 + puts the ſame Cale, of a Ship faken by the 3 
. and retaken, and not otherwiſe incapacitated ; and ſays that after 
Reſtitution, She may proceed ; And the entire Tg will become 
V. 5 2. due. || 3 0 
i 1. 


. „And the Caſe of Lutwidge and How v. Ge et at falls i in a with 


this Rule, and goes upon the ſame Principles. 


It may perhaps be ſaid That the Freighter 50 not an abſolute 
Right to demand his Goods, and carry them Himſelf to the deſtined 
Port of Delivery, and abate a rateable Proportion of Freight: But 
the Maſter has his Option, to provide another Ship, and carry the 
Goods in it, and receive the whole Freight, if he chooſes to do ſo. 


But here, it is the fame Thing as if the Goods had been ſunk i in 
the Bottom of the Sea: The Freighter has Zefally loft his whole 


Riſque. It would be hard, therefore, if he were liable to pay 
W. for it. 


Mr. Hiiſſey in t was net @ third Perſon ; but the 
Contrattor to pry the Freight. 


The Plaintiffs Abandooing the Ship to Sk could not 
deſtroy their Right to the Freight: For the Freight was neither in- 
ſured nor abandoned. 0 75 


„ Mr. Gould ſays © The Freight uſt be paid, and the e 
per formed, if the Maſter provides another Ship to carry the Goods 
eto the deſtined Port; but ot if he does not do to, but 8 Freigb- 
« fer agrees t to Yearry them e 


2 | But 


Micha Term 33 | — 2. 


4 
* —— 


5 


But dhe Maſter, 3 he may provide another Ship, is not, at 
all Events, abſolutely obliged to it : He has his Option, And the 
Caſe of Lurwidge et al v. Gray et al ſhews that the Maſter is in- 
titled pro rata itineris, though he does not proceed on his Voyage : 
And there he had an Allowance pro rata; 1 N he refuſed to 
carry the Goods N further. 5 A 


Lord Maverixro ſaid That though He was of the fone tpi 
nion at the Aſſizes, as He was now ; Yet He was defirous to have 
a Caſe made of it, in order to fettle the Point more. deliberately, 
ſolemaly, and notoriauſly ; as it was of fo extenfive a Nature; And 
_ eſpecially, as the Maritime Law is not the Law of- a particular 

Country, but the general Law of Nations: © Non crit alia Lex 
* Rome, alia Athenis; alia nunc, alia poſthac ; ſed et apud om- 
“ nes gentes et omni tempore, una eademque Lex obtinebit. 


He. ſaid, He always leaned, {ons where He had Himſelf r no 
Doubt,) to making Cafes for the Opinion of the Court ; Not only for 
the greater SatisfaQtion of the Parties in the particular Cauſe, but to 
prevent other Diſputes, by making the Rules of Law and the Ground 
upon which they are eſtabliſhed certain and notorious: But He took 
particular Care Hog this ſhould not create Delay or Expence to the 
Parties; And therefore He always dictated the Cale in Court, and 
ſaw it figned by Counſel, before another Cauſe was called; and al- 
ways made it a Condition in the Rule, that it ſhould be ſet down 
to be argued within the firſt 4 Days of the Term.” Upon the 
ſame Principle, the Motion . to put off the Argument of this Caſe to 
_ © the next Term, was refuſed : And the Plaintiff will now bave 
his Judgment within a few Days as ſoon as he could have entered 
it up if 10 Caſe had been reſerved; at the Expence of a ſingle Ar- 


gument only; And ſome Rules of the Maritime Law, applicable to 


2 Variety of Caſes, will be better known. He ſaid, before He en- 


tered i into it particularly, He would lay down a few hen ton 3 ,. 


If a freighted Ship becomes accidentally diſabled on it's Voyage 
(without the Fault of the Maſter,) The Maſter has his Option of t300 
Things; either to refit it, (if that can be done within convenient 
Time;) or to hire another Ship to carry the Goods to the Port of 


Delivery. If the Merchant difagrees to this, and will not let him 
do ſo, the Maſter will be intitled to the wol- Freight of the ul! 


2 Voyage. And fo it was determined in the Houle of Lords, in that 
Caſe of Lund. and How v. Gray et al. 


5 As to the Value of the Goods—le i is Nothing to the Maſter 5 the 
Ship, © whether the Goods are ſpoiled or not, Provided the Freighter 
lakes them: It is enough if the Maſter has carried them; For by 

doing 
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doi ng 2 he has earned his Freight. And the Merchant Nall be be 
obliged to take All that are ſaved, or None: He ſhall not take ſome, 
and abandon the 7%; and fo pick and chooſe what he likes, takin 
that which is not damaged, and leaving that which is ſpoiled or da- 
maged. If he abandons All, he is excuſed Freight: And he may 
abandon all, though they are not All loſt, (I call the Freighter 


the Merchant; And the Other, the Maſter, for the deer Di. 
nenen ) 


Now here is a Spende Aber any Fault t of the Ms; And en 


a 4 Re-Captirre, The Merchant does not abandon, but takes the 


Goods; and does not require the Maſter to carry theth to Liſvon, the 
Port of Delivery. Indeed, the Maſter could not carry them in the 
fame Ship; for it was diſabled, and was itſelf abandoned to the In- 


ſurers of it : And he would not deſire to find Another; becauſe the 


Freight was higher from Biddeford to 1 55 than from e 
one to ber "ra 


{ 


There can be no > Doubt wok that ſome Freight is FP For the 


Goods were not abandoned by the Freighter ; but recet'ved by him of 


the N 


The Queſtion will be WHAT Freight i * 
The Anſwer 1 * A RATEABLE Freight : * 7. e. pro rata itiner i 


If his Maſter bis his Elefim to provide another Ship, to carry 
the Goods to the Port of Delivery ; ; and the Merchant does not even 
defire him to do ſo; The Maſter is ſtill intitled to a Proportion, fro 
rata of the former Part of the Voyuge: 15 


I take the Proportion of the Salvage here, to be nALy of the 
whole Cargo; upon the State of the Caſe as here agreed upon. 
And it is reaſonable That the Half here paid to the Recaptor, 
ſhould be conſidered as %. For the Recaptor was not obliged to 
agree to a Valuation; But he might have had the Goods aFually 


fold, if he had ſo pleaſed, and taken half” the Produce : And there- 


fore the Half of them are as much 4%, as if they remained in the 
Enemy's Hands. So that Haff the Goods muſt be . as 


10ſt; and Half as ſaved. 


Here, the Maſter had come 17 Days of bie Voyage, and was 
within 4 Days of the deſtined Port, when the Accident happened. 
Therefore he ought to be paid bis Freight tor 37 Parts of the full 
8 for that Ho F of the * which was ſaved. 
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1 find by the ancienteſt Laws in the World (the Rhodian Laws,) 
that the Maſter ſhall have a rateable Proportion, where he is in no ; 
Fault *. And Conſolato del Mere, a Spaniſh Book, is alſo agreeable *!* 346-27, 
thereto. Ever ſince the Laws of Oleron, it has been ſettled —_ 

In the Uſages and Cuſtoms of the Sea, (a French Book,) with Ob- 

ſervations thereon, The 4th Article of the Laws of Oleron is, 

« That if a Veſſel be rendered unfit to proceed in her Voyage, and | 
«© the Mariners ſave as much of the Lading, as poflibly they can; I 
« Tf the Merchants require their Goods of the Maſter, He may de- 

« liver them, Ir he pleaſes, They paying the Freight in Proportion 

4 to the Part of the Voyage that 1s PERFORMED, and the Coſts of 

« the Salvage : But if the Maſter can readily repair his Ship, He 

« may do it; Or if he pleaſes, He may freight another Ship to 

* perform his Voyage.” Amongſt the Obſervations thereon, The 

blk i te that this Law does not relate to a total and entire loſs, but 

only to Salvage ; Or rather, not to the Shipwreck, but to the Di 

« abling of a Ship, ſo that She can not proceed in her Voyage with- 

« out. refitting : In which Caſe, the Merchants may have their + 777. 

« Goods again, paying the Freight, in Proportion to the Way the 8 

„ Ship made.” + e TY 7 Obes 6, 

„ 1 | 5 . Ord. Art. 40. 
The Obſervation adds further That if the Maſter can, in a 

te little Time, refit his Veſſel and render her fit to continue her 

“Voyage; (that is, if he can do it in 3 Days Time at the moſt, ac- 

„ cording to the Hanſe-Town Laws ;) Or if he will Himſelf take 

“Freight for the Merchandize, aboard another Ship bound for the 
© {ſame Port to which He was bound, He may do it: And, if the 

“Accident did not happen him by any Fault of his, then the 

« Freight ſhall be pA1D mim.” The 37th Article of the Laws of 
Wiſbuy is to the very ſame Purport. 3 . 


Roccius de Navibus et Naulo, in Note 8 iſt. ſays—© Declara hoc 
« Diftum. Ubi Nauta munere vehendi in parte fit functus, quia 
* tunc pro parte itineris quo merces inventæ ſint, vecturam deberi 
* ZEquitas ſuadet; et pro ea rata mercedis ſolutio fieri debet. Ita 
* Paul de Caſtro &c.” (Then a String of Authorities follows:) 
Et probat Joannes de Evia &c ; Qui hoc extendit in caſu quo 
merces fuerint deperditæ (totally loft) una cum Navi, et certa Pars 
_ © wſarum mercium paſtea fuerit ſalvata et recuperata ; tunc naulum 
** deberi pro rata mercium recuperatarum, et pro rata Itinerts uſque 
ad locum in quo Caſus adverſus acciderat, fundat &c.” (And then 
He goes on with Authorities.) © Item declara, quod fi Dominus 
* ſeu magiſter navis ſolverit mercator} pretium mercium deperdita- 
rum, tunc tenetur mercator ad ſolutionem nauli ; quia merces 
* habentur ac fi ſalvatæ fuiſſent “ | 
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In another Book intitled The Ordinance of Lewis the 14th, eſta. 
bliſhed in 1681, (collected and compiled under the Authority of 
M. Colbert, ) the ſame Rules are laid down; particularly In the 
18th, 19th, 21ſt and 22d Articles—Art. 18th directs That 30 
F reight ſhall be due, for Goods /oft by Shipwreck, or taten by Pi- 
rates or Enemies. Art. 19th is, That if the Ship and wh rt 
ranſomed, the Maſter hall be paid his Freight 70 "= Place * 
they were taken: And he ſhall be paid his whele Freight, if he con- 
duct them to the Place agreed on; He contributing towards the 
Ranſom. (Art. 20th ſettles the Rate of Contribution.) Art. 21ſt. 
The Maſter ſhall likewiſe be paid the Freight of Goods ſaved from 


Shipwreck ; He conducting them to the Place appoitned. Art, 22d. 


If he can not find a Ship to carry thither the Goods preſerved, He 


ſhall only be paid his Freight 1N PROPORTION 4% what. be has Prk- 
FORMED of the Voyage. 


And the Caſe in the Houſe of Lords between Lutwidge and 
How and Gray et al is alſo in Point; and was well conſidered 
there : And Ld. Talbot gave che Reaſons of the Judgment of the 


Houſe, at length. 


T herefore in the preſent Caſe, a Rateable Projertion of Freight ) 


ought to be paid for Half the Goods. 


It is quite mer What the Merchant made of the Good: 


afterwards ; for the Maſter has Nothing at all to do with the Good- 


neſs or Badneſs of the Market : Nor indeed can that be properly 


known, till after the Freight is paid; For the Maſter is not, bound 


to deliver the Goods, till after he is paid his Freight. No Sort of 
Notice was taken of that Matter, in the Caſe of * e and Hou 
v. Gray in the Houſe of Lords : And yet there the 8 was da- 


maged very greatly; even fo much that a great Part of 1 it was burnt 


at the Scales, at Glaſgow, 


Therefore the Verdi& muſt be for 601. 145. which, 0 


Computation, amounts to the rateable Proportion of the Freight, 
FIR. of 754. the half of 150 J. 


Conſequently, the Verdict which was for 701. muſt be ſer right 


and made 60 J. 145. 


Per Cur. | 
Let the Poſtea be delivered t to the Prainrirk. 


dice 


Michaelmas Term 33 Geo. 2. 


Moriſſet ver/. King. Fridey 23 


W HIS was an Action of Debt on Bond, in the Penalty of 200. 
FT conditioned for the due Performance of certain Articles: Which 
Articles recited that Mary Moriſſet had lent Daniel King the Sum of 
100 l. to be repaid to Her at the End of 4 Years, without Intereſt ; 
but in Conſideration that the ſaid Daniel King his Executors and Ad- 
miniſtrators ſhould find and provide for Mary Dubois, Daughter of 
the ſaid Mary Moriſſat (the Obligee,) Meat and Drink in the Houſe 
where he dwelt or ſhould dwell, for four Years, if the ſaid Mary 
Dubois ſhould ſo long live; And that She ſhould, during the ſaid 
Term, board with bim; And that ſhe ſhould be Co-partner with 
Mary King, Wife of the ſaid Daniel King, in the Bufineſs of a 
Millener ; And ſhould, all that Time, bear one Moiety of the Loſſes, 
Charges (except Houſe-keeping) Shop-Rent, and Materials neceſ- 
ſary for carrying on the Trade, (which the ſaid Daniel King did 
agree to provide; ) And they thould be Partners, and Each do their 
utmoſt to carry on the Trade ; and ſhould equally divide the Profits ; 
And alſo that the ſaid Daniel King ſhould lodge the ſaid Mary, Mo- 
riſet, She paying Him 10/. a Year. And at the End of the four 
Years, Daniel King was to repay the 100/. And in Caſe of the Death 
of the ſaid Mary Dubois, to pay the Principal together with lawful 
Intereft for the 100/. to the ſaid Mary Moriffet, 


The Defendant, after having demanded and had Oyer of the Con- 
dition of this Bond and of the Articles therein recited, pleads © That 
this was a Corrupt Agreement; with an Averment © That the 
* Board of Mary Moriſſet (the Mother) was worth 20/. a Year; 
* And the Board of Mary Dubois (the Daughter) was worth 10 /. 
« Aa Year.” | | | "Re N | | 5 45 


To this Plea, the Plaintiff demurs. 


The only Queſtion was Whether this was an Uſurious Contract, 

within the Statute of 12 Ann. Stat. 2. c. 16. Which makes void 
All Bonds, Contracts and Afurances, where more than 5 J. per Cent. 
per Annum is directly or indirectly taken for any Loan. 9 


Mr. Appinall argued, as Counſel for the Plaintiff; and Mr. Wed- 
derburn, for the Defendant. RIES. 


The Court were extremely clear that This Caſe cannot be within 
the Statute of Uſury, 55. j 


Lord 
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„ 


Lord MansFIELD obſerved, That it is impoſſible to ſay that 
| King might not receive ſo much Advantage by this Partnerſhip, as to 
| be worth the Conſideration. It mzght be a very advantageous Bar- 
gain to King : Here might be Recommendation, Skill, Labour or 
other Benefits arifing to Him from it. | 


He mentioned the Caſe of Mr, Hubert, who entered into a private 
ſecret Partnerſhip with Nelſon, who drew him into a Bankruptcy 
thereby, So here, the Plaintiff's Daughter might have been drawn 
into a Bankruptcy, by Means of this Agreement : Which would 
have been more ſevere to Her, perhaps, than the Penalty of this 
Statute of Uſury would be. | arte 


Mr. Juſt. * Mr. Juſt. FosTER and Mr, Juſt. WiLMoT concurred with the 

Oo das Chief Juſtice, They ſaid, It did not explicitly appear whether 

= was a prudent Agreement or not: But it mzght be beneficial to King 
upon the hole; at leaſt, it was not ſuch a Contract as could be ad- 
judged by the Court to be 4/ur:ous within the Statute, 


_ JupeGMeENT for the PLATIN TIFF. 


November 


Saturday 24th Rex ver /. Maſter and Warden of the Company of Sur- 


HHlscwas a Cauſe that ſtood in the Crown-Paper, upon a Re- 
turn to a Mandamus directed to the Maſter and Wardens of 
the Company of SURGEONS of London ; Reciting a Cuſtom in the 
ſaid City, That every Freeman of the faid City, uſing and exer- 
* ciſing the Art Science or Myſtery of Surgery within the ſaid City, 
* hath a Right, in reſpect thereof, to have and take APPRENTICES, 
of the Age of 14 Years or upwards, to be educated and inſtructed 
jn the ſaid Art Science or Myſtery, for the Space of 7 Years; 
* Which ſaid Apprentices have been uſed and accuſtomed to be 
© ADMITTED and BOUND in the Preſence or with the Conſent of the 
« Maſter and Wardens or ſome of tbem; And reciting that Richard 
Guy, a Freeman of the ſaid City, and alſo One of the Freemen of 
the ſaid Company of Surgeons of the ſaid City, being deſirous of 
taking Melmoth Guy, his Son, aged 15 Years, to be his Apprentice 
for the Term of 7 Years, to be educated and inſtructed in the ſaid 
Art Science or Myſtery of Surgery, had often offered the ſaid Mei- 
moth Guy to be admitted and bound, before the ſaid Maſter and 
Wardens or ſome of them, his ſaid Apprentice for the Term of 7 
Years, in the ſaid Art Science or Myſtery, according to the ſaid 
Cuſtom ; And that the ſaid Melmothb Guy had alſo often offered row: 
8 1 ; e 
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ſelf to them or ſome of them, to be admitted and bound before 
them or ſome of them, an Apprentice to the ſaid Richard Guy 
for the ſaid Term, in the ſaid Art Science or Myſtery; And that the 
ſaid Maſter and Wardens had ot permitted the ſaid Melmoth Guy 
to be bound Apprentice to the ſaid Richard Guy, for the Term of 
Years, 'before them or any of them, but have altogether refuſed 
and ſtill refuſe ſo to do; And Commandmg them, immediately and 
without delay, in due Manner to permit the ſaid Melmoth Guy to be 
ADMITTED and BOUND, before them or ſome of them, an Appren- 
ticeto the ſaid Richard Guy, for the Term aforeſaid, in the faid Art 
Science or Myſtery according to the ſaid Cuſtom, Or ſignify Cauſe 
to the Contrary. . 


The Return of the Maſter and Wardens admits the Whole of the 
Cuſtom and Facts, to be as they are alledged in the Writ. But they 
further certify and return, That long before the ſaid Richard Guy 
offered his ſaid Son Melmoth, or the ſaid Melmoth offered Himſelf to 

them or any of them, to be admitted and bound before them or any 
of them, an Apprentice for the ſaid Term of 7 Years, in the ſaid 
Art Science or Myſtery of Surgery, according to the Cuſtom afore- 
ſaid; and after the Making of a certain Act of Parliament intitled 
« An Act for making the Surgeons of London, and the Barbers of 
* London, two ſeparate and diſtin Corporations;“ to wit, on the 
7th Day of April in the Year of our Lord 1748, at Stationers- Hall 
in London aforeſaid ; John Freke, then and there being Maſter of the 
ſaid Company of Surgeons, and William Pyle and Legard Sparbam, 
then being two of the Governors of the ſaid Company of Surgeons, 
before that Time duly elected choſen appointed and ſworn into 
their ſaid reſpective Offices; And alſo Joh Ranby Eſq; Ca ſar Haw- 
Vins Eſq; William Petty Eſq; Joſeph Sandford, William Cheſelden Eſq; 

James Hickes, Peter Sainthill, Noah Rout, John Weſtbrook, William 

Singleton, James Phillips, Joſeph Webb, Mark Hawkins, Chriſtopber 
Tullagar, Edward Nourſe, John Girle Eſq; and Jobn Townſend, be- 
ing then and there Nine and more of the Members of the Court of 

Aſſiſtants of the ſaid Company of Surgeons, before that Time duly 
elected choſen appointed and ſworn to be of the ſaid Court of 

Aſſiſtants, did hold a Court and Aſſembly, at Statroners-Hall London 

aforeſaid, in order to treat and conſult about and concerning the 

Rule Order State and Government of the ſaid Company of Surgeons; 
And that the ſaid John Freke, ſo being then and there Maſter of 

the ſaid Company of Surgeons, and the ſaid William Pyle and Legard 

Sparham, ſo being then and there Two of the ſaid Governors of the 

laid Company of Surgeons, and the ſaid John Ranby Eſq; Ceſar 

Hawkins Eſq; &c. &c. &c, ſo being then and there Nine and more 

of the Members of the ſaid Court of Aſſiſtants of that Company, be- 

ing All then and there duly aſſembled as aforeſaid, did then and 
there, according to the Form of the Statute in that Caſe made and 

provided, make ordain conſtitute and eſtabliſh a certain By-Law 
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and Orvinavee: for the Regulation Govertiencnt and Advantage of 
the ſaid Company of Surgeons, in the Words following, To wit, 
lten, It is Ordained © That no Member of the faid Company ſhall 
* take any Perfon into his Service, As bis Apprentice, to be inſtrud. 
te ed in the Art or Science of Surgery, for any ſhorter Time _ 
« Years; Which Perſon SHALL UNDERSTAND the LATIN To 
Ale ABILITY wherein ſhall, BEFORE his being bound, be 770 5 
the Governors or One of them. And every Freeman of this Com- 
pany or Foreign Brother ſhall, within One Month next after his 
Entertainment of any Perſon in Order to being his Apprentice, 
Preſent ſuch Perſon before the Governors or Two of them, of 
a Court to be by them held; and there bind ſuch Perſon to Him, 
before the ſaid Governors, by Indenture ; Upon pain of forfeiting 
* 20/. of lawful Money: And the Clerk of the ſaid Company 
„ SHALL NOT BIND any Perſon who has aut been fo preſented and 
examined; upon pain of forfeiting the Sum of 10 J. of lawful 
Money and being liable to be amoved from his ſaid Office. And 
no Apprentice ſhall be turned over from One Maſter to Another, 
but at a Court in the Preſence of the Maſter and Wardens or 


One of them : And One Guinea, and no more, ſhall be Tak for 
„ the ane. 


cc 
cc 
c 
ce 
cc 


cc 


cc 
cc 
ce 
cc 


cc 


Which ſaid Ordinance or . Les ſo made as aforeſaid, after [the 
Making thereof as aforeſaid, and long before the ſaid Richard Guy 
had offered the faid Melmoth, or the ſaid Melmoth had offered Him- 
ſelf to be admitted and bound before them or any of them, an Ap- 
prentice to the ſaid Richard Gay, for the Term of 7 Years, in the 
faid Art Science or Myſtery of Surgery, according to the Cuſtom 
aforeſaid, to wit, on the gth Day of the fame April in the faid Year 
of our Lord 1748, was examined approved and allowed by the Right 
Honourable Philip Lord Hardwicke the then Lord Chancellor of 
Great Britain, and by Sir William Lee Knt. the then Lord Chief 
Juſtice of His Majeſty's Court of King's Bench, and Sir Jen 
Milles Knt. the then Lord Chief Juſtice of His Majeſty” s Court of 


Common Bench, according to the Form of the Statute in that Cale 
made and provided. 


©: THEE further return That the ſaid Ordivencs or By. ſo made 
examined approved and allowed as aforeſaid, hath ever ſince the 
Making Examination Approbation and Allowance thereof as afore- 


ſaid, been, and now 1s in full Force and Effect, and in no wile an- 
nulled revoked or vacated. 


They then return That after the Making Examination Appro- 
bation and Allowance of the faid Ordinance or By-Law as afore- 
ſaid, and before the Iſſuing of this Writ, to wit, on the zd of May 


in the Year of our Lord 1759, ata certain Court then holden at S- 
. geen 


2 


a 
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us Hall in the Old Bailey London, by Mark Hawkins then Maſter, 
and Chriſtopher Fullagar and Edward Nourſe then Governors of the 
ſaid Company of Surgeons, (They the ſaid Mark Hawkins Cbriſto- 
r Fullagar and Edward Nourſe, having before that Time been 
duly elected choſen appointed and ſworn into their ſaid reſpective 
Offices, according to the Form of the Statute in that Cafe made and 
provided,) came the ſaid Richard Guy before the ſaid Court, and 
offered and preſented his ſaid Son Melmoth; And the ſaid Melmoth 
did then and there offer Himſelf to the ſaid Maſter and Governors 
then being at that Court, to be admitted and bound, before them, 
an Apprentice to the ſaid Richard Guy, for the Term of 7 Years, 
in the ſaid Art Science or Myſtery of Surgery; And that the ſaid 
Melmoth Guy, being ſo offered and preſented as aforeſaid, was then 
and there examined touching his Knowledge in the Latin Tongue ; 
And his Ability therein, in Purſuance of the Ordinance or By-Law 
aforeſaid, was then and there fairly, candidly, and impartially TR1ED 
by the faid Edward Nowrſe, He the ſaid Edward being then and 
there One of the Governors of the ſaid Company of Surgeons: And 
that the ſaid Aſeimeth Guy, uro ſuch his Examination, and upon his 
Ability in the Latin Tongue being fo as aforeſaid tried by the ſaid 
Edward Nourſe (ſo being One of the Governors or Wardens of the 
ſaid Company as aforeſaid,) was found, NO to underſtand the Latin 
Tongue, but to be wHoLLY IGNORANT here,; and was then and 
there so ADJUDGED and declared to be, by the ſaid Edward Nour”, . 
on ſuch Trial,—Wherefore the ſaid Court could not conſent, but 
did then and there refuſe to permit the ſaid Melmoth Guy to be ad- 
- mitted and bound an Apprentice to the ſaid Richard Guy, for the 
Term of 7 Years, in the faid Art Science or Myſtery of Surgery, 
according to the Cuſtom aforeſaid, UNT1L ſuch Time as the faid 
 Melmoth ſhould underſiand the Latin Tongue, as by the aforeſaid 
Ordinance or By-Law is in that Behalf required. 


They further return expreſſly and poſitively, That the ſaid Mel- 
math Guy, when he was ſo preſented and offered as aforeſaid, before 
the aforeſaid Maſter and Governors or Wardens of the ſaid Com- 
pany of Surgeons, at the ſaid Court, by them held for the Purpoſe 
herein before in that Behalf mentioned, Dip Nor underſtand the 
Latin Tongue; but was UTTERLY IGNORANT of the fame: And 

that the ſaid Meimoth Guy hath Nor, at any Time before or ſince 
his being ſo examined and tried as to his Ability in the Latin 
Tongue as aforeſaid, offered himſelf or been preſented to the ſaid 
Company or Governors thereof, or any One of them for the Time 
being, to be tried as to his Ability in the Latin Tongue. 


Aud therefore they cannot permit the ſaid Mclmoth Guy to be ad- 
mitted and bound before them an Apprentice to the ſaid Richard 
Guy for the ſaid Term of 7 Years, in the ſaid Art Science or My- 
0 ſtery 
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ftery of Surgery, according to the Cuſtom aforeſaig, as by * 
Wri it they are commanded. 


Mr. Field pro Rege objected and argued * That chis Was an in- 
* ſufficient Return: ' For that the By-Law is a bad One, vein 
made in Reflraint of a natural n and common Right, _ 


The firſt Reſtriction of the common Right that every Perſon has 
of learning and exercifing any Art in any Place, except where it 
happens to be reſtrained by Cuſtom, is the Act of 5 Eliz. c. 4. 


The City of London have indeed, by Cuſtom, a Power over the 


Vouth of their City, and a Power of excluding F — from 
exerciſing Trades within their City. 


* J, 1 Salk. 
193.9, C. 


1 Rep. 53. Taylors of Ipſwich Caſe ſhews the herd Law to wh 
that a Perſon ought not to be reſtrained in his lawful MOR. f | 


Private Companies can not make Li contrary to the Me 


Law or to the Cuſtoms of great Cities: Though great Cities and | 


Towns may do ſo. This Diſtinction is mentioned in 6 Med. 123,* 
Cuddon v. Eftwick, And He cited the Caſe of the City of London v. 
Vanacker, in 1 Ld. Raym. 496. where Holt Ch. J. ſaid that . if 
ce the By-Law was for the * of the cih, it Wael be good,” 


This By-Law, therefore, is not good, bo a particular Cu- 


ſtom to ſupport it: For it refrain a Common-Law ___ 


"The Return does not aver that the underflading the Latin 


Tongue is a neceſſary Qualification of a Surgeon: And their Art 


may certainly be performed without it. At leaſt, tis no Objection 


to a young Perſon's being put out to learn the Art; Whatever it 


might be to che Admiſſion of a Man to Practiſe it. 


Beſides, „Une d the Fatih Tongue,” is a very indefinite : 
and vague Expreſſion: And a very different Idea of it would be 
conceived by different Perſons ; as by Dr. Bentley (for n and 


+ . F. Mr. by a + Warden of the "RIO Company. 


Nourſe was, in 


Fact, a ver7 
good Scholar. 


Bad Conſequences too, may ariſe from this By-Laws And if 
ſo, it ſhall not prevail. Godbo!t 2 54. S. C. with that of the Taylors 
of Ipfewich, (there called The Cloth- workers of ae Caſe. ) 


If the By-Law is tad, this: Young Man' s Not Underſtanding 
Latin will _ cure or help it. However, the By-Law does not ex- 


pr:ſ/ly forbid ſuch a Perſon to be edmibied ; It is rot mandatory, but 
only "dreary, 


- oa v 2 * 
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Mr. Serjeant Hewitt contra, was riſing vp, to ſpeak in Support 
of the Retarn. oY 5 2 | | ; | | * 
Bat Lord MANSFIELD ſaid It was too plain to argue. 


Whereupon, Per Cur. 
RETURN ALLOWED. 


Re ; itants near Faverſham. = Mendy 26 
Rex ver. Inhabitants of Preſton near Faverſham Mondey + 


T* WO Juſtices removed Edward Young the Younger, and Ne- 

becca his Wife, and Mary their Child, from Chilbam to 

Preſton near Faverſham (Both in Kent :) And the Seſſions confirm- 
ed (in all Points) the Order of the two Juſtices, 


The Cafe, as ſtated to appear to the Seſſions, was, That the 


1759. 


ſaid Edward Young the Younger, being legally ſettled in Preſſon, 


and not being then a Widower was on the 25th of January 1758, 


WIr nor Zbe Coſent of his Father, who was then living, married 


by Licence in the Pariſh Church of Tenbam, to Rebecca Drury, 
(who was ſettled in the ſaid Pariſh of Tenbam, and who is removed 
to Preſton by the ſaid Order, As the Wirk of the ſaid Pauper,) 

The faid Edward Young being then an INFANT of 20 Years: And 


that afterwards, the ſaid Rebecca was brought to Bed, in the Pariſh 


of Chilham, of the faid Mary, removed by the Order. Whereupon 


They adjudged and ordered That the ſaid Order ſo made by the 2 


Juſtices be, in all Points, confirmed. 


Mr, Lee, who had moved to quaſh theſe Orders, objected to that 
Part of them which relates to the Voman and Child: For that the 


Marriage was ABSOLUTELY mull and void, by the expreſs Words of 


the Marriage-Act 26 G. 2. c. 33. F 11. As the Pauper not being a 


Widower, and being under Age, was married by Licence, wi u- 
our the Gonfent of his Father (who was then living.) 


Mr. Knowler was to have ſhewn Cauſe now, againſt quaſhing 
theſe Orders. But He owned that the Words of the Ac were ſo 
ſtrong that He could not get over them; (bring © That it ſhall be 

« abſolutely null and void to all Intents and Purpoſes whatſoever :) 
 UnLess, (He ſaid,) the Court ſhall think a Declaratory Sentence to 

be neceflary. MO TE FI pou 


— 
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But Mr. Robinſon, who was on the ſame Side, entered into the 
Defence of theſe Orders, and cited 2 Strange 1066. between the 
Pariſhes of St. Peter and St. Nicholas in Ipſwich ; To ſhew that 
the Word © void” may be conſtrued “ we He alfo cited 
the Caſe of Barber v. Dennis, in 1 Mod. 69. and in 1 Sath, 68. 
where it was holden to be immaterial Whether the Apprentice d: 
fatto was legally ſo, or not. (And he obſerved that in 2 Strange 
1067. The Caſe of Cuerden v. Leyland is taken Notice of, and 
diſtinguiſhed from the Caſe hen before the Court.) So, on 23 H 6. 
c. 10. and 21 H. 8. mentioned in Heb. 166, in the Caſe of Winch. 
combe v. Biſhop of Wincheſter and Pulleſton. So, on Haim. . 80 


on 8 H. 6. c. 10. concerning Sheriffs Bonds, (inſtanced in the fame 


Caſe in Hobart.) So, on 1 Elis. c. 19. eee College Leaſcs, 
(there alſo mentioned.) 


He urged, that it is higbly unreaſonable, that a virtuous young 
Woman and her innocent Children ſhould be turned adrift, and be 
conſidered as a Whore and Baſtards, without having any Opportu- 
nity to conteſt ſo ſevere a Judgment againſt them. 


Therefore this Marriage ought to be avoided by. a Sentence in the 
Eccleſiaſtical Court ; and not in a Collateral Method, by an ex parte 


Order of Juſtices made WITHOUT hearing them or any Perſon an 


V. HII. 


their Beba lf. 


Mr. Norton, contra, was beginning to ſpeak. But 


Lord MansritLD (conceiving the Point to be clear, and com- 
mending Mr. Knooler for his Candour in giving it up,) ſtopt Him; 


and took the Diſtinction between Acts of Parliament made againſt 


One of the Parties, and for the Benefit of Another of the Parties, 
(and where ſuch Other Party has an Election either to take Benefit 


of it, or not 3) and Acts of Parliament made again BoTH. 


This is an Act made againſt WET, And the Marriage i is * 8 


by expreſſly declared © abſolutely null and void to ALL Intents and 
e Purpoſes whatſoover.” 


80 that it is not like the Caſes cited, nor like the I on the 


Statute of Bigamy 1 Tac. I. c. 11. Which was made only ageinſt 
One of the Parties. | 


The other Judges concurred with his Lordſhip': and They alſo 
obſerved that this Act was made FRAY Both; And 


4 


(Mr. 


** 
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(Mr. Juſtice Fos r R added—) © Againſt the innocent CHILDREN 
« of Both. And He ſaid it would be againſt the Spirit of the Act 
to underſtand it . than that the Marriage ſhall be ABSOLUT E- 
Ly void, © 
g Wherefore, Per Cur. 

The Oxprks muſt be confirmed as to the Man; but 

quaſhed as to the Woman and Child. 
| RuLE accordingly. 


Collins verſe Gibbs, © Tueſday 25th 


Nowember 
759. 
Mos Burland had moved, on Thurſday laſt, in Arreſt of Judg- 
ment, after a Judgment by DEFAULT, and a 'Writ of In- 
quiry executed, in an Action upon the Caſe on Aſumpfit. 


His Objection was The Want of an Averment of Performance of 
what He inſiſted to o be a CONDITION PRECEDENT, 


The Queſtion \ was, Whether it was a CoxprTrON PRECEDENT, 
or not, 


It was an Action upon the Caſe wherein the Plaintiff, having 
firſt recited the Dependency of a former Action brought by the 
Defendant againſt him, and a Compromiſe thereof, upon an Agree- 
ment for the Payment of the Coſts of it by the preſent Defendant to 
the preſent Plaintiff, on the now Plaintiff's giving him a General 
| Releaſe; lays the Defendant's Promiſe to pay him his Demand in 
the preſent Action to have been made, © In Conſideration that the 
« faid William (the now Plaintiff) at the Special Inſtance and Re- 
© queſt of the ſaid John (the now Defendant) would execute to the 
aid John a General Releaſe, to bear Date on the 27th Day of July 
© in the Year aforeſaid,” (which was the Day before the Agrec- 
ment,) And to be filled up in the common and uſual Form of Ge- 
© neral Releaſes; He the ſaid Jobn (the preſent Defendant) under- 
* took and faithfully promiſed the ſaid William (the preſent Plain- 
* tiff,) to pay him All the Coſts and Expences that He _ faid Wil- 
iam had been at in defending the ſaid Suit, feeing Counſel, ſub- 

* Penang Witneſſes, Journies, and all other Charges and Demands 
in the ſaid Suit whatſoever; As ſoon as a Bill of ſuch Coſts could 
 " prepared and produced to Him the ſaid John, 1 


Then the Plaintiff avers his Coſts and Expences in the ſaid Suit 
to have been 21/. 38. 7d. And that a Bill of ſuch Coſts and Expen- 
ces was prepared, and produced to the Defendant ; - whereof He had 

Notice. But the ſaid Defendant &c, Sc. 


Mr. 


Michaelmas Term 3 ; * 2. 


— 


Mr. Burland urged, that the Plaintif as to Ri averred | 
That He had given or tendered to the Defendant a General Releaſe 
* executed :”” For that his giving fuch a Releafe appeared to be a 
Condition precedent ; the Defendant's Promiſe being made in Con- 


Aderation that He would do fo. In Proof of which He cited Hobart 
106. Ro. Rep, I Ld. Raym. 662. oat oh Dp. 


Mr. Dunning, contra, cited 1 Satk. 29. Ras v. Haugh in Cam | 
Scac' : Where the Judges held that they ought to do what they 
could to help the Declaration. (Which Caſe he acknowledged to 


be after a Verdict.) 


Mr. Burland replied that that was after a Verdi : This is only 
after a Judgment by Default. 


The Releaſe would be no Bar to the Demand, in the preſent Caſe; 
becauſe it is agreed that it ſhould bear Date the Day before the 
Agreement: So that the Cauſe of Action was es to it, and 


therefore could not be barred by tt, 


The Plaintiff addi no Promiſe © to execute the Releaſe Thete- 


fore We have no other Method to oblige him to it. The Payment of 
the Money i is to be On his exFcuting . 


Lord Mawsr IRI 5— The Releaſe is to be given * at t the «pri 
* Inſtance and Requeſt of John“ (the now Defendant :) But per 


| haps he may never requeſt it. We will ſee if it can m mae 
good by Wee, 


Con. Apvrs“ 3 


Lord MANSFI ELD now delivered the Reſolution of the Court 


Thisi is a Motion made by the Defendant i in Arreſt of a Judgment, 
by Default: So that it comes before the Court, exactly as if it had 
been upon Demurrer ; And is not like the Caſes of Objections to 
e after V. erdiet. 


The Plaintiff has not averred Performance of what was to be done 
on bis Part; nor ſhewn that he was ready to perform it. 


Therefore We are All of Opinion, That it can ar be made good, 
as laid in the Declaration: And the true Diſfinttion, as to Supplying 


ſuch Defects, is, whether the Objection be made after a Verdict, 
or not. 


Therefore the Jup@MENT muſt be ARRESTED, - 


————— 
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Whereupon Mr. Dunning moved to amend, upon Payment of 
Cofts ; by inſerting ſuch an Averment, as (he ſaid) the Fact really 


was. Which was oppoſed by Mr. Burland ; as being too late, after 


Judgment v was argen; and as having never been done. 


Lord Maxsr it; b--As it is doubtful Whether this can be done 


of not; and as it is certain that the Difterence between paying Coſts 


to amend, and beginning a freſh, is very trifling in this Caſe, it is 


bl to let the Rule be as it was pronounced : And accordingly— 


Let th he oF be nova be arreſted. 


Per Cur, 
 JuDGMENT ARRESTED. 


n The? Infolvent Debtors Caſe: 
. yas} va N Or ; 
Young ves /. Diego Aimes. 


| "HE Court declared that as the + Act of 32 G. 2. c. 28. for 
1 Relief of Debtors with reſpe& to the Impriſonment of their 
| — Se, which did not + commence till the 1 5th of June 1759, 
(being the firſt Day of Trinity Term 1759) could not, undoubtedly, 
mean to leave, between the Expiration of the former Act and the 
Commencement of this, a Chaſm 14 Days, to the Prejudice and 
_ Diſadvantage of inſolvent Debtors, (for whoſe Relief it was calcu- 


Wedneſaay 


28th Nowen- 


ber 1759. 
VV. ante 799. 


J. Sea. 13. 


lated,) They thought they ought to conſtrue this Act FaurTABLY, 


for the Benefit and Relief of ſuch inſolvent Debtors and Priſoners ; 
Eſpecially as the Words of it are © That the Priſoner may exhibit 
his Petition before the End of the firſt Term which ſhall be next 


« after he ſhall be charged in Execution.” And therefore They 


thought themſelves at Liberty to conſtrue. it, and did accordingly 
declare their Conſtruction of it to be, That Tax ITV Term 1759, 
< ought to be conſidered as the Term in which ſuch Priſoners. were 
charged in Execution ;”” And conſequently, * that they or ſuch 
© of them as were precluded by the Expiration of that Act, from 
i completing thejr Diſcharge under it, had the preſent Michaelmas 
* Term, for the firſt Term next after their being charged in Exc- 
cution; At any Time before the End of tobicb, they might petitiun. 
By which: Conſtruction, The Court took Care: That theſe Debtors 
ſould not ſuffer any Inconvenience, merely by ſuch undeſigned Ex- 
Piration of an Act made for their Relief, and undoubtedly meant 
(they faid) to be continued on without any intermediate Chaſm, 


Par TV. vol. .. $16 Rex 
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N Rex ver/. Inhabitants of Fulbam. 

; ; | A ; . j; FR | 7901 * 10 : 
Vo Juſtices removed Alice Brooks, Widow of John Bras. 
and her 4 Children by him, (naming and deſcribing them,) 


from St. Margaret's Welminſter to Fulham : And the Seſſions confic. 
med their Order, Stating the Caſe ſpecially, 2 


Caſe John Brooks deceaſed, late Huſband of Alice, being ſettled 
at Fulbani 14 Vears ago, afterwards took a Meſſuage or Tenement 
in St. Margaret's Weſtminſter, at 61. 105. a Year. He entered into 
and continued in Poſſeſſion thereof ſeveral Years; And during his 

Reſidence in the ſaid Meſſuage or Tenement, He the faid Joby 
Brooks was aſſeſſed and taxed, by the Aſſeſſors of the Land-Tax there, 
in Proportion to his ſaid Rent, for the Lanp-Tax due in reſpe& 
of his occupying the ſaid Premiſſes; and yA1D the ſaid Tax or A- 
ſeſſment, during ſuch his Occupying and Reſidence in the ſaid 
Meſſuage or Tenement, to the Collector of the Land-tax in the 
ſaid Pariſh of Sr. Margaret. Afterwards He was ALLOWEPD the 
ſaid Tax or Aſſeſſment by his Landlord, on his ſettling his Account 
with him for the Rent of the ſaid Houſe. The ſaid John Brooks 
never gained any Settlement in any Pariſh ſince. Alice Brooks, his 
Widow, and her 4 Children by Him (naming them) are become 
poor: And neither the ſaid Alice or either of the ſaid Children have 
gained any Settlement in their own Right. The Seſſions therefore 
ratify and confirm the Original Order, and diſmiſs the Appeal. 


Mr. Norten (who had moved to quaſh theſe Orders) ſaid the 
| Juſtices had determined wrong, from imagining that John Brooks 
had gained no Settlement in St. Margaret's, becauſe He was allowed 
the Land-tax again by his Land-lord. To prove which, He cited 
the following Caſes—(all determined in this Court,) Rex v. Inba- 
bitants of Oakehampton, M. 7. & Paſch. 7 G. 2; the Caſe of the 
ITide-waiter, who was rated and paid to the Land-tax for his Salary; 
. ante 247. but was repaid by the Collector of the Cuſtoms. *“ Rex v. Inha- 
JV ante zbs. bitants of + Chiding fold, in H. 30 G. 2. Rex v. Inhabitants of + 
17. ante 621. Uffculme, in Tr. 1757, 30 & 31 G. 2. and Rex v. Inhabitants of || 
— Painſfwick, in Tr. 1758, 31 G. 2. | „„ 


Mr. Burton now ſhewed Cauſe againſt quaſhing the Orders; and 
Mr. Morton ſupported Him. They Both argued from the Incon- 
venience; and would have had it ſuppoſed that it was the Collector 
of the Land- tax, and not the Pariſh Officer, who made the Aſſeſſ- 


ment. 2 


Mr. 
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Mr. Norton and Mr. Srowe, contra, cited the Caſe of * Armley * Rex v. 5. 
v. Bramley; Where it was determined, That the being aſſeſſed and erg z 
; 3 ramley, H. 
paying two quarterly Payments to the Land- tax gained a Settlement: 9 C. 2. 
And inſiſted that this was a Point long ſince, and very often, fully 
and formally ſettled, 5 295 4 Sms 


And upon that Foot, of it's being a ſettled Point, 
The CourRT made the RULE ABSOLUTE. 
Both ORDER qQuasHeD | 


The End of Michaelmas Term 1759. 
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Friday 25th 


Tanuary 
4760. 


Hilary Term 


"99 Geo. 2. B. R 1760. 


Gardiner ver/. Croaſdale. 


HIS Caſe came before the Court, upon a Queſtion reſer. 
ved by Lord Mansfeld at Niſi prius at Guildball, upon an 
Action upon the Caſe, on a Policy of Inſurance. 


The Inſurance was made 1 upon One fourth Part of the Ship Eneou- 
ragement, and of it's Cargo, from Greenland to London, free from 


Average under a certain Value, from the Ice, 


The Plaintiff declared upon a total Loſs of the Ship : The De- 


claratfon expreſſly ſtated a TOTAL Los of it; And the Damages were 
laid for a total Los. 


But the Evidence only ed; an AvERAGE or PARTIAL Los: 
It was not attempted to prove a total One ; And it was only ſhewn 


that the Ship had received ſome Damage, (ſcarce more than 50“ 
would have repaired.) 


The Defendant's Counſel objected, at the Trial, That this 
e Evidence did not maintain the Plaintiff's Declaration: And they 
repreſented the Practice to have been on their Side; vig. That 


Proof of a partial Loſs was not ſufficient to ſupport a Declaration 


«© fora total Loſs.” 


A Verdi was 3 for 201, as for an Average Loſs: But it was 


agreed on both Sides, that this Verdict ſhould be ſubject to the Opi- 
nion of this Court, Whether it was maintainable in Point of Law.“ 


If the Court ſhould be of Opinion © That it was,” then the Plain⸗-⸗ 
tiff was to have Judgment : But if the Court ſhould be of Opinion 
4 That it was not”” Then the Plaintiff was to be Non-ſuited. 

4 | 


It 
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It was now urged by the Defendant's Counſel, That this Action is 
in the Nature of a fpecza! Action upon the Caſe ; and the Plaintiff 
reſts his Caſe upon a ToTAu-Loſs of the Ship: It is not laid as a 


uence of the Events ſet forth in the Declaration; But He has 


made this the Gif of his Action. The Damages, they fad. muſt be 
taken, upon this Record, to have arifen from a tal Loſs: And the 
Jury are obliged to give Damages agreeably to the Plaintiff's own ex- 
preſs Allegation ; and can not take into their Conſideration any Damages 
that are not alledged. And here is no Allegation at all of any Ave- 


rage-Damage. They denied that any thing was put in Iſue, upon 


the Non Afump/it pleaded, but the 7atal Loſs, which the Plaintiff 


has alledged and the Defendant has denied: And they faid that the 


Defence upon an Average Loſs was, or at leaſt might be, quite 4%. 
ferent from the Defence upon a total Loſs. They added, That if 


'the Defendant had choſen to ſuffer Judgment to go by Defau 3 8 


muſt have been taken, upon this Record, that he had acknowledged 
it to be a total Loſs: And the Damages muſt have been . 


againſt him ane 


They ſaid this was not like a Caſe of Walker v. the R 1 
change Aſſurance Company, in 1746 at Nifi prius, before 2 Ch. 


J. Lee: Which was an Action of Covenant upon a Policy of Inſu- 
rance, for 800 l. on the Ship Argyle from to Viana. 


The Breach aſſigned was, That before the Ship's Arrival at Viana, 

« She was talen by Einemtics, and thereby totally loſt.” The Defen- 
* dant alledged © That She left her Coley improperly ; That She 
*« was retaken by an Engliſb Man of War; That She was thereupon 
% ſold ; That ; of the Value was paid to the Re-taker ; That the 
© Reſt of the Parchaſe-Money was left at Oporto, in the Hands of 
the Engliſb Conſul.” And the Defendant's Counſel objected 
* That upon theſe Circumſtances, the Ship was nat totally left.“ 


It was anſwered on the Plaintiff's Part, © That the Objection 


* would not hold: For that notwithſtanding the Recapture, it was 
* a total Loſs by the Capture.” Whereas in the preſent Caſe, here 


is only a partial Loſs : So that the two Caſes do not reſemble Each 


other. 


They e cited the Caſe of Hambleton v. Veere 2 Saund. 169. as being 
more appoſite to the preſent Caſe, They alſo cited 1 1 Strange 1250, 
Dean v. Dicker, to prove that a Recapture does not hinder it's being 
a aan when it had once become ſo by the Capture. 


The Covnn were clearly of Opinion with: the Plaintiff, even 


without n his Counſel. 


Part Iv. Vos. . Pas" 5 Lord 
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Lord MANsFTIEID— At the Trial, it appeared to me, and ſo the 
Jury thought, That the preſent Caſe could not be conſidered as à 
zotal Loſs. The Defendant's Counſel objected (as they do now,) 
« That the Jury could not take a partial Loſs into their Conſidera- 
« tion, upon an expreſs Declaration for a TOTAL Loſs :” And ! 
underſtood from them, that the Practice ſupported: their Objec- 
© tion.“ 7 | RS Re | nl 


Mr. Norton, who was Counſel for the Plaintiff at the Trial, then 
argued to the contrary, upon Principles: And He alſo cited the 
Caſe of Walker v. the Royal Exchange Aſſurance Company. (But 
that Caſe does not prove much; becauſe that was a total Loſs.) I 
was fatisfied upon the Principles; provided the Practice did not in- 


1 terfere with them: Which I was then told it did. 


I choſe to put it in ſuch a Shape that the Opinion of the 


Court might be had, without Delay or Expence. 


N Hardſhip was done to the Defendant, upon the Quantum of 


the Damages found: For the Plaintiff took a great deal 4% than 
it clearly appeared upon the Evidence that the Loſs amounted to. 


I cannot hear of any ſuch Determination as can ſupport the Ob- 


jection that has been made by the Defendant's Counſel. 


Therefore it ſtands ſingly upon Principles. And upon Prin- 


ciples, it is extremely clear That the Plaintiff may, upon his De- 
claration, recover Damages as for a partial Los. raphy fy 


This is an Action upon the Caſe: Which is a liberal Action. 
And a Plaintiff may recover 4% than the Grounds of his Declara- 
tion ſupport ; though not more. This is agreeable to Juſtice, and 
conſiſtent with his Demand. e e 


Here are two Grounds of the Plaintiff's Declaration ; viz, The 


Policy, and the Damage to the Ship. 


As to it's being a total Loſs, or a partial Loſs, That is a Queſtion 
more applicable to the QUANTITY of the Damages, than to the 
Ground of the Action. The Ground of the Action is the fame, 
eng the Loſs be partial, or total: Both are Perils: within the 
Policy. | p DER 


As to the Defendant's not coming prepared to defend a partia! 
Loſs—This indeed would be an Objection, / it was true. But the 
Defendant does, in Truth, come prepared to ſhew ** that ether no 
| ** Damage 


0 


ce « Damages had happened at al; Or, at leaſt, Gig Damages have 
« not happe and to uch a Degree as the Plaintiff has alledged in his 
(c Dechration;" 3 That he did not ſign the Ong 


As to the Effects of a Judgment by Default—The Defendant 


could not have been hurt by a Judgment by Default. For the 
Plaintiff could not have recovered, even upon a Writ of Inquiry, 
any greater Damages than the Plaintiff could ove, to the Jury 
ſworn to aſſeſs n * That he had _—_ fu ered,” . 


II che preſent Objection v was to prevail, it mould introduce the 


Addition of unneceſſary Counts in Declarations, and an enormous 
Swelling of the Records of the Court. It is more convenient to lay 
the Caſe ſhort, than prolix. a 


There is 10 Proof of any PRACTICE contrary to the Principles. 
It was the Apprebenſion of ſuch a contrary Practice, that was the 
only Occaſion of my having any Doubt at the Trial. I am now fully 
| ſatisfied that the Plaintiff may recover either the whole, or LESS, 
than he has laid. And therefore this Verdict ought, in my Opi- 
nion, o fand. In an Ejettment for more, the Fhintiff may re- 
cover leſs: [Tis every Day” 8 Practice. . 


; Mr. Joſt. Duzooy: concurred ; 410 thought i it a very plain Cake. 
It is an Action for Damages for the Loſs of the Ship. Now, in an 
Action for Damages, the Plaintiff is to recover his Damages, ac- 
cording to his Proof, pro tanto: But He is not, in an Action for 


Damages, obliged to prove All that he has alledged. If it had 


been an Action of Covenant for pulling down a Houſe, would not 


the Plaintiff be intitled to recover Damages for pulling down half 


the Houſe, provided. he had proved that the Defendant did it ? 
This is no Variance of the Evidence from the Declaration: The 


Evidence tends, in a certain Degree, to the Proof of what is al- 


ledged in the Declaration. It is not neceſſary to oy two Counts 1 in 
ſuch a Declaration as chis. 


Mr. Juſt Fos TE R concurred | in | the Opinion f That the verdi 


* ought to ſtand. 4 


- dv Juſt. Witmor alſo concurred. "Ms ſaid that i in Adtions for 

1 Danger, the Plaintiff may recover for All, or for any Part: The 
Damages are ſeverable, and may be given pro tanto. Here, Da- 
mages are laid for a total Loſs; which is only the Meaſure of the 


Damages: And the Plaintiff proves a partial Loſs ; which only 


affects the Meaſure of the Damages, but is 2 Variance from the 
Allegations contained 1 in the Declaration. 


And 
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Ad if thi had been a Judgment by Default, yet the Planig 
could not, even in that Caſe, have recovered Damages for any more 


Loſs than he was able to prove under the Writ of nquiry of Da- 


mages. 


And as to the Defendant's not 10 ſufficient Natice that he 
ſhould come prepared to defend againſt a partial Loſs I think He 


las ſufficient Notice to come thus prepared: For He ought to _ 


Saturday 26th 


January 
17 60. 


prepared to prove That No Damage at all happened.” / am 
all * he will be liable Pro tanto, if it be proved. 


Per Cur. unanimouſly, 
Let the * be delivered to the PI AIxTI I. 


Rex ver/. Benjamin Burgeſs, | 
A Trial at Bar. 


TNDICTMENT for a Nuſance, in obſtructing an ancient and 


common Highway leading from Richmond, through and over 
Richmond-Hill and from thence through and over Richmond New Park, 
to Coomb-Newille, for all the King's Subjects, with their Hogs, 


to go return d paſe and RIDE at their free Will and Pleaſure. 


* on I _ 
Newember 


1754. 


+ On 28th 
May 1756. 


At Lent 


Aſſizes 1758. 


1 


The * former Trial at Bar was for obſtructing an ancient and com- : 
mon Highway for Carriages Horſmen any Foot-Paſſengers : 


Which was laid JOINTLY, VIZ. as a Common TRguway for all 
theſe. 


An We was afterwards found for obſtruQing a Foor-Way: 
Which was not defended ; (being + given 2, bs the then At- 
torney General, now Ld. Mansfield.) 


Theſe two 6 Indictments (as well as the preſent One) 
related to Richmond-Hill Gate. 


Another indian whe horas focnd againſt _ Gray 
Keeper of the Eaſt-Sheen Gate ; and was tried. 


That Second Trial (which was at King /len Aſſizes before || Mr. 
Juſt. Fos TER) was for a FooT-Way only, through the Park 
at Eaft- Sheen Gate: And the Gate-Keeper was convicted. 


This was for a Hoxsr-Way only; and the Way was deſcribed 
to lead through R:ichmend Gate, 


I Upon 


Pr Sad. th. Ea ll * 
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Upon the firſt Trial, it ſeemed clear beyond all Poſſibility of Doubt, 
(and ſo the Attorney General now acknowledged,) * That there 
« was an indiſputable Right for FooT-Paſſengers, and that there 
had always been Ladders at certain Gates: But the Right of paſſing 
and repaſſing with CARRIAGEs or on HoRsE-back was very weakly 
ſupported at hat Time, and moſt ſtrongly contradicted by a great 
Ovyer-balance of more credible Evidence. | 


Upon the preſent Trial, the Pretence of Claim to the HoxsE- 
Way was ſo ill ſupported by Evidence on the Part of the Proſecutors ; 
and fo clearly ſhewn to be ill- founded and imaginary, by the ſtron- 
geſt Evidence on the other Side, (which fully proved © That po, 
© 60, 70 Years ago, there were Locks upon all the Gates; that no 

e Perſons could paſs on Horſe-back or with Wheeled Carriages, 
e without Keys or Permiſſion of the Ranger or his Subſtitutes ; and 
e that there had always been a Fence-Month, during which Seaſon 
No One at all could even make Uſe of the Keys which the Ran- 
« ger had given them, to be uſed at all other Times but that 
“ Month ;””) that the Court and Jury and Audience and alſo the 
Proſecutors own Counſel were convinced. that the Proſecutors had 
failed in their Evidence : And accordingly, the Jury themſelves 
declared voluntarily and without being aſked their Sentiments, 
* That they were quite ſatisfied with the Evidence which had been 
already given on the part of the Defendant” . 


Whereupon the Defendant's Counſel reſted the Matter here; 
although they had 45 more Witneſſes ſtill remaining un- examined: 
And it was thought needleſs for them to ſum up their Evidence, or 

to ſay any thing more upon the Subject, _ 2. 2 


The Jury therefore, without hearing any Remarks or Reply or 
Summing up the Evidence at all, and without going from the Bar, 
or having the leaſt Doubt or Heſitatio n 
Wy e ACQUITTED the DEFENDANT. 

N. B. Soon after the Trial at Surrey Aſſizes for a Nuſance in ob- 
ſtructing the Foor-Way, whereof the then Defendant Mariba 

Gray, Gate-Keeper at Eaſt-Sheen-Gate was convicted as afore- 
ſaid, very convenient Ladders were erected, at boſe Gates to 
which the two former convictions extended, and where there 
had anciently been Ladders, till Sir Robert Walpole (then 
Ranger) took them away; viz. at Richmond - Gate, and at 
Eaſt- Sbeen- Gate. | p 
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Mur ſiay 3 f Rex ver/. Inhabitants of Hitcham. 
January | | | 
1700. 


W O Juſtices made an Order for the Removal of Thomas Death 
b and Anne his Wife and ſeveral of their Children (naming and 


deſcribing them) from Hitcham to Ringſhall (both in Suffolk.) Upon 


Appeal to the Seſſions, they {et aſide the 2 8 n, ſtating the 


Caſe ſpecially. 


Caſe—The faid Thomas Death, the Father, anD Hens bi Wire, 
having a legal Settlement in Ring ſball, afterwards, about 18 Years 
ago, before the Michaelmas in that Year, LET himſelf for One Year, 
to William Death his Brother, who was a legal Inhabitant of Hitch- 
am, and exerciſed the Trade of a Carpenter in the ſaid Pariſh ; and 


8 entered his ſaid Service at Hitebam aforeſaid, and continued hits ſaid 


Service for a Year according to his ſaid Contract: But was, by his 
Agreement with his Brother, to receive xo Money by Way of Wages; 
but his Brother was to feach him as much as he could, during the 
ſaid Year, of the Trade of a Carpenter ; And his Brother was to 
provide him Meat Drink Waſhing and Lodging during the faid 


Time; And the ſaid Thomas Death was to do all his ſaid Brother's 


lawful Buſineſs in his Farming Way, (the ſaid William, his Brother, 


occupying a ſmall Farm at Hitcham aforeſaid;) and was employed by 


his ſaid Brother in his ſaid Buſineſs of a Carpenter and his farming 


Way, and in doing any other Work that his ſaid Brother ordered him; 


And particularly, in the Harve/i-t1me, the ſaid William Death having 


taken ſome Corn to cut, of a neighbouring Farmer, the ſaid William 


Death ordered the fad Thomas Death to cut it, which the ſaid 


Thomas Death did; And the ſaid William his Maſter, took the, Mo- 


ney for cutting it. And it further appearcd (to the Seſſions) that 
the faid ſeveral Children had not gained any Settlement, ſeparate or 
diſtinct from their ſaid Parents. Whereupon, the Seſſions were of 


Opinion, that the ſaid Thomas Death gained a legal Settlement for 
himſelf and for his ſaid Wife and for their ſaid ſeveral Children, in 
the ſaid Pariſh of Hitcbam, by reaſon of the Facts above ſtated ; And 


therefore allow the Appeal, and ſet afide the Order of two Juſtices 
for removing them from Hitebam to King ſhall, 


In Michaelmas Tom laſt, Mr. Norton moved to * this Order 
of Seſſions: Becauſe, as the Pauper was a married Man with a 
Family, He could not gain a Settlement by a Hiring and Service; 


And this Letting Himſelf is . more than a HIRING for a 
Year and Service for a Near. 


3 2 . Alter- 


— 
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Afterwards, Mr. Morton (who was for the Pariſh of Ring ſhall) 
moved That the Order of Seſſions might be ſent down to be amen- 
ded in the State of the Facts. He produced an Affidavit that the 
« Pauper Was not, in Fact, a married Man at the Time of his let- 
« ting himſelf to his Brother for a Year ; nor was his being a /in- 

« gle Man at that Time, at all conteſted : But that the Recital of 
„his having a Wife at that Time was inſerted by a Miſſate; And 
« that it then appeared to the Seſſions, Upon the Evidence, that he 
was then a fingle Man.” 


Lord Maxsrit.p—Otherwiſe, there is no Queſtion about the 
Settlement : And I wondered at it's being made One. 


A Rule was made to ſhew Cauſe why the Order of Seſſions ſhould 
not be ſent back in Order to be amended. Which Rule was now 
made abſolute, though very ſtrenuouſly defended : For the Court 
thought it likely to be a Miſtake, for two Reaſons. One of them 
was an Obſervation of Mr. Juſt, Deni/on's * That F He was not 
a Single Man at the Time of his Hiring himſelf, no Queſtion at all 


© could have ariſen at the Seſſions, about the Reſt of the Caſe.” 


The other Reaſon to ſuſpect that it was a mere Miſtake, was added 
by Mr. Juſt. Foyer; Namely, © That the Counſel concerned for 


the Pariſh of Hitcham were ſo vehement in their Oppoſition to ny 5 
being ſtated agreeably to the real Truth of the F act.“ 


The Seſſions thereupon a the Matter, and heard now 


Evidence, which proved the ſaid Thomas Death to have been a 
fingle Man at the Time of the Hiring: And They amended their 
Order accordingly. This amended Order was afterwards Ar- 
FIRMED. „ Crag 


But as it was made upon new Evidence, The Court ordered the 


Recognizance to be DISCHARGED, 


Strong, 
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Friday 1 ſt 
February 


1760. 


Strong, Clerk, ver/. Teatt, Leſſee of * Mervyn et ab. 


* The ſix Leſſors of the Plaintiff, in Ireland, were Mervyn Fan. 
ning, Arthur Meruyn, Henry Carey, Weſley Harman, Eleanor 
Irvine, or Irvin, and Anne Mervyn : But only three of the fix 
Demiſes, viz. Thoſe of Wefley Harman, of Eleanor Irvine, 
and of Ann Mervyn, (who All claim by virtue of the Deviſes 
to the Teſtator's Daughters,) were material. 


HIS was a Writ of Error, brought upon a Judgment given 
by the Court of King's Bench in Ireland, for the Plaintiff in 


 Ejetment 


The EjeAment was brought for Lands in the County of Tyrone 
And upon the Trial, a Special Verdict was found. 


The Special Verdict firſt ſtates a long Pedigree of the Family of 
the Mervyns ; and alſo ſeveral Deeds, not neceſſary to be here taken 
Notice of, (as no Queſtion at all ariſes upon them.) 


Then it finds That Audley Mervyn Eſq; and Henry his Son, on 


the Marriage of the ſaid Henry with Mrs. Mary Titchburn, executed 
Deeds of Leaſe and Releaſe dated the 21ſt and 22d of December 


1711; And that, in Purſuance thereof, a Fine was levied, and a 


Recovery ſuffered, whereby the Manor of Arliſtoum in Tyrone, (of 
which the Premiſſes in queſtion are Part,) was ſettled, in ſtrict Set- 


tlement, on the ſaid Audley (the Father) for Life; then on the ſaid 
Henry (his Son) for Life; Then on the firſt and other Sons of 


Henry &c, and the Iſſue of that Marriage (in common Form,) 


with ſeveral Terms, Powers, and Proviſoes; with the Revers109 
IN FEE to the ſaid Audley, the Father. (Which Marriage took Ef. 
fect: But there was no Iſſue of it.) Th TS 


That Audley Mervyn had Iſſue, beſides the ſaid Henry (his Eld- 


eſt Son,) three other Sons, v12. Audley, James, and Theophilus; ant 
four Daughters, vi. Lucy, (who, in her Father's Life-time, mar- 

ried with HVentaborth Harman,) Eleanor, (One of the Leſſors of the 
Plaintiff, and who afterwards married with Chriftopher Irwin, Who 


has been many Years dead,) Anne, (One of the Leſſors of the 
Plaintiff, who married James Mervyn otherwiſe Richardſon, long 


ſince dead,) and Jane. 


That the ſaid Audley the Elder, being ſeiſed as the Law requires, 
of the ſaid Lands and Tenements, on the 1 5th of June 1717, 9 
—.— made 
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made and publiſhed his laſt Mill and Teflament, in Writing; where- 
by, after reciting © that He was defirous to make the beſt Provifion 
« jn his Power, for the Support of his Children and the Peace and 
« Settlement of his Family; He deviſed as follows; viz. «** And 
as to the worLDLY ESTATE wherewith it hath pleaſed God to 
bleſs me, I give and bequeath the same, in Manner following. I 
give and bequeath to my dearly beloved Wife Olivia, to her proper 


Uſe and Benefit, All my Plate and Houſhold Goods and Furniture 


of what kind ſoever, and alſo my Coach and Horſes and their 
Harneſſes, and three Saddle-Horſes. I alfo conſtitute and appoint 
my faid dear Wife ſole Executrix of this my laſt Will and Teſta- 


ment; and do give and bequeath unto Her All the Reſt and Reſidue 


of my perſonal Eſtate, of what kind ſoever. And I do hereby will 
and require my faid Executrix, aſſoon as She conveniently can, after 
my Death, to fell all the Reſt of my Horſes and all my Stock of 
Cattle; and to apply the Money ariſing by ſuch Sale, and all ſuch 
Debts as are or ſhall at the Time of my Death be due to me, (par- 
ticularly, the Sum of 11001, due to me by Judgment affecting the 
Eſtate of Richard late Earl of Bellamont; the Sum of 1000 /. due 
to me by my Son Henry Mervyn; and a Debt of 1000 J. or 1200 /. 
due to me by Hugh Mervyn ;) and alſo All Arrear of Rents which 
are or ſhall become due unto me, to the Payment and Diſcharge of 
fuch Sums of Money as ſhall be due by me, to any Perſon or Per- 


ſons, at the Time of my Death; and to the Intent that all my 


Debts may be honeſtly and truly paid and diſcharged, 5 


I do hereby give and deviſe to my ſaid dear Wife OLIVIA and her 
Heirs, All that and thoſe the Towns Lands and Tenements &c 
Sc (Specifying them by their particular Denominations;) All 


which Lands and Tenements are ſituate lying and being in the Coun- 


ty of Tyrone; As alſo the Town and Lands of &c; All which laſt 


mentioned Lands are ſituate lying and being in the Barony of Dulee 


and County of Meath; And alſo all oTHER the Lands Tenements and 
HEREDITAMENTS in the ſaid Counties of Tyrone and Meath or either 
of them, whereof T am ſeiſed in Feg Simple, or of which any other Per- 
Jon is ſeiſed in Truſt for me; Together with their and every of their 


Appurtenances; To the Uſe Intent and Purpoſe that my ſaid dear 


Wite ſhall take and receive out of the ſaid Lands, as an Addition te 
her Jointure, One Annuity or Yearly Rent-Charge of 100/. per 


Annum, during her natural Life, to her own proper Uſe and Benefit: 


And to this further Uſe and Purpoſe, that my ſaid Wire may, by 
SALE of ſuch of the ſaid Lands hereby to her devifed, raiſe ſo much 
Money as may be ſufficient to pay off and diſcharge ſuch of the ſaid 
DeBrTs, as ſhall not be paid off and diſcharged out of my perſonal 
Eſtate. And as to ſo much part of the ſaid Lands and Tenements 
as ſhall remain unſold, To the Uſe following, ( jubjef nevertheleſs 
to the Payment of the ſaid Sum of 100/. per Annum to my ſaid dear 
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Wife during her natural Life,) vig. To the Uſe of my Son Aully 


Mervyn, for and during his natural Life; And from and after his 
Death, To the Uſe of his firſt and every other Son and Sons ſeveral- 
ly and ſucceſſively, and to the Heirs Male of their ſeveral and re- 
ſpective Bodies; And for want of ſuch Iſſue, To the Uſe of my 
Son James, for and during his natural Life; and from and after his 
Death, To the Uſe of his firſt and every other Son and Sons ſeverall 
and ſucceſſively, and to the Heirs Male of their ſeveral and reſpec. 
tive Bodies; And for want of ſuch Iſſue, To the Uſe of my Son 
Theophilus, for and during his natural Life; and from and after his 
Death, To the Uſe of his firſt and every other Son and Sons ſeveral. 


ly and ſucceſſively, and the Heirs Male of their feveral and reſpec. 
tive Bodies; And for Want of ſuch Iſſue, To the Uſe of my Son 


_ tioned, with ſuch Portions and Proviſions for All 
Daughters, as She ſhall think reaſonable. 


Henxy, for and during his NATURAL LIF; and from and after 
his Death, To the Uſe of his firſt and every other Son and Sons ſe- 


verally and ſucceſſively, and the Heirs Male of their ſeveral and re- 


ſpective Bodies; And for Want of ſuch Iſſue, To the Uſe of Each 
and Every of my Daughters and the Heirs of their ſeverl Bodies, 
as Tenants in Common, and not as Jointenants; And for want of 


ſuch Iſſue, To Mervyn Archdall and Henry Carey, my Nephews, 


and their Heirs, e 


And it is my further Will and Intention, and I do hereby deviſe, 
That / it ſhall fo happen, that my Sons Henry and Audley ſhall 
Both of them die without Iſſue MALE, in the Life-time of my Sor 


James, Whereby the Eſtate ſettled upon my Son Henry, upon his 


Marriage, ſhall deſcend come or remain unto my ſaid Son James, 
That then and in ſuch Caſe, my ſaid Son James ſhall not take any 
Intereſt or Eſtate in the Lands and Tenements herein before deviſed 
unto him; but that the ſame ſhall remain and go over to my Son 
Theophilus, according to ſuch Intereſt and Eſtate as is herein before 


to him deviſed for want of Iſſue Male of my ſaid Son James. 


And I will and devife that my Executrix ſhall have full Power 
and Authority, by her laſt Will and Teſtament in Writing, to charge 
or incumber All or any of my Lands and Tenements herein men- 


or any of my 


And it is my further Will and Intention, That Whoever of my 
Sons ſhall be ſeiſed of an Eſtate or Uſe for Life in the faid Lands, 
ſhall have Power to commit Waſte ; as alſo to ſettle a Jointure on 
any Woman he ſhall marry, in Proportion to her Fortune; and 
likewiſe to make Leaſes for One two or three Lives or 21 Years, 


at the higheſt Rent that can be had from a ſolvent Tenant. _ 


And 
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And whereas, by the Settlement made upon the Marriage of my 


Son Henry, I have Power to charge the Eſtate ſettled on my ſaid Son 
with the Sum of 2 500 J. for the Portions of my Younger Children, 
I do hereby will and direct my Executrix, immediately after my 
Death to receive the ſaid Sum of 2 500 /, for the Uſe of my Younger 
Children, -and to apply the Intereſt thereof to their Education and 
Maintenance, in ſuch Manner as She ſhall think fit, and to diſpoſe 
of the Surplus thereof in Manner following, that is to ſay, To my 
Sons James and - Theophilus and my Daughters Eleanor Anne and 


ane, the Sum of 500 J. Each, at ſuch Time as He or She ſhall 


marry or attain the Age of 21 Years, (which ſhall firſt happen :) 
And in Caſe any of my ſaid Sons or Daughters ſhall die unmarried 
and before the Age of 21 Years, I will that my ſaid Executrix ſhall 
divide among the Survivors of my ſaid Sons James and Theophilus 
and my ſaid Daughters Eleanor Anne and Jane, the Sum of 500 J. 


deſigned for Him or Her ſo dying, in ſuch Manner as She ſhall 


think fitting. 


And I alſo will and deviſe, That in Cafe my ſeveral Lands herein 
mentioned or any of them ſhall by virtue of this my laſt Will re- 
main and come to my ſaid Son HENRL, that my ſaid Executrix ſhall 
have Power and Authority to charge and incumber the ſame with 
any Sum not exceeding the Sum of 5000 J. Sterling, for the Uſe 
and Advantage of ſuch of my Daughters as ſhall be then alive and 

unmarried, as an Addition to their Portions 


The Jury find That the faid Audley the Elder, at the Time of 
making the ſaid Will, and at his Death, was ſeiſed in Fee, in Poſ- 
ſeſſion, of the Lands deviſed by expreſs Denominations in his ſaid 


Will, as in his ſaid Will; and likewiſe. ſeiſed in Fee, in Poſſeſſion, 


at the ſame Time, of the Lands of Gortmore in the County of Ty- 
Toe, of about 200 Acres; And that the Lands in Tyrone expreſſly 
deviſed by the ſaid Will, (including the Value of Gortmore,) were 


of the yearly Value of 5001; And that the Eſtate ſettled by the 


Deed of the 22d of December 1711, was in the Year 1720 or 
1721, of the yearly Value of 1800 /. F. ; 


That the faid Audley Mervyn died on the 17th of June 1717, 
Kiſed as the Law requires, of the Lands and Premiſſes compriſed in 
the ſaid Settlement of the 22d of December 1711; of which, the 


Lands and Premiſſes in queſtion are part. And upon his the ſaid 


Audley the Elder's Death, his Eldeſt Son and Heir at Law, Henxr, 
became ſeiſed thereof as the Law requires; And being ſo ſeiſed, He 
the ſaid Henry, by Leaſe and Releaſe of 29th and 3oth of Septem- 
ber 1729, in Conſideration of 1 500 J. paid, granted and releaſed the 
Premiſſes in queſtion, to Joux STRONG, Clerk, his Heirs — Aſ- 

| 5 | | | | Igns; 


n 


F 1 In OE CIP 


oO, OE} 


—— —.— — 
r a + . 2 2 Ma 


heb 1 _ . v do 4.0 
” * 2 — * Pp; 


OI EIT IPC CE II CLI 
AYES, — * p * 
2 

—— — or 


Dor 


Sommer rs — — © r — a % » 5 
© 164 2 0”. - 2 2 — . 
r WIR" 


5; 
Ss. — 


ö 2 
n R LE. 421 : E - * „ 1 
9 * g . & * [ew PR _— 


„ qq =rmm˙ÿñᷓ˖̃f . 
a> . "Ch 
.... 
D on e 


3 " r mur 9 es 2 — r 
D CE ns nt og 
— Welw - l — — —— — — 

— 8 * 8 4 FW 1 — 


„ er 
V 3 
— ns 


9 3 

83 as — 
r wi _ — - 
— W as 


nn die, + — 6 4 , - 8 a — 
E A dE Og” bop mm pane PC 
— 7 2 TI — 8 — 223 e 1 
— 12 - * — —_ : - © — 
MY : * — —— x * 


** N 5 8 
- > —_ 9 


J 
PC 


as; 9 5 4 83 1 
1 2 r dd” oe 
2 3-46 
2 i 2 2 


.. FRE 


"Hilary Term ITY 


ſigns; Which ſaid Jobn Strong entered, and continued the Poſſcl. 
ſion during his Life. On the gth of March 1744, Jobn Strom 
died ſeiſed: And on his Death, James STRONG, his Eldeſt 
and Heir, entered, and continued the quiet Poſſefion till f ik 
of June 1750. | 


Olivia Mervyn, who was Wife and Widow to a the EF 7 
died in the Year 1720. | 


ames Mervyn, Son of Audley the Elder, died in vat, ut a 
ied, and without Iſſue. | Was 


Jane Mervyn died in 1725, unmarried, and without ine. 
Theophilus Mervyn died! in 1736, unmarried, and without FI 


Lucy Harman died in 1737; ; leaving Weſley Harman, © ons of fihe 
Leſſors of the Plaintiff, her Eldeſt Son and Heir. 


Mary, the Wife of Henry Mervyn, died in 173 5, bring never 


| had 140 by the ſaid Henry, 


Audi, the Younger, died in 1746, unmarried, and * 1 
Henry, the Eldeſt Sen, (there called Henry the enge! Cid 


on the 1t of February 1747, having NEVER 2 ve. 


rey Archdall, in the Will mentioned, died in 1727. 
Henry Carey, ſurvived him ; and died! in September 17 56. 
Hugh Mervyn, Son of Sir Audley Mervyn, died i in 1727 1 leaving 


the ſaid Arthur Mervyn, One of the Leſſors of the FOOD, his El- 
deſt Son and Heir. | 


Then the Special Verdict finds That the Leſſors of the Plaintiff 


before making the Leaſes in the Declaration mentioned, entered and 


were ſeiſed, and then made the ſeveral P. miſes 1 in the Declaration 


Sc, &c. 


But whether, upon the whole Matter aforeſaid, the Defendant 
James Strong be guilty of the Treſpaſs = the Jurors know not, 


e, Ge. 


' 


The Court of King's Bench in Treland gave n for the 
Plaintiff in the Ejectment. 


4 


The 


. — 
— — 
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The whole Eſtate which Jepended upon the Title ſet up by the 
Leſſors of the Plaintiff, was of very great Value. The Cauſe had de- 


nded a great many Years, and had been argued a great * 
g Times, in Treland. 


The Court there keld © That the Reverfion i in Fee of the Lands 
« comprized in the Settlement of 1711, J Abe by the Mill;“ And 
« that the Uſes were legal Eſtates executed, ſubject to a Charge for 
« the Payment of the Teſtator's Debts (if any there were, ) and to a 
Power in Olivia to ſell for that Purpoſe; and were good at Law, 
10 wn, deviſed after an indefinite Payment of ſuch of the Teſta- 
« tor's Debts as ſhould not be diſcharged by his Perſonal Eſtate.” 


This Caſe was firſt argued in M:chaelmas Tem laſt, by Mr. Per- 
rot for the Plaintiff in Error, and Mr. Winn for the Defendant in 
Error ; But more fully, a ſecond Time, on Tueſday laſt, the 29th 
of January 1760, by Mr. Knowler for the Plaintiff in Error, and 
Mr. Norton for the Defendants in Error; The Court having refuſed. 

repeated Applications to put off the Argument till the next Term. 
It was argued very elaborately upon the Queſtion © Whether the 
_ « Leflors of the Plaintiff in the Ejectment had any Legal Eſtate; 
| The Counſel for the Defendant in the Ejectment inliſting ** that Oli- 
via took the legal Fre; which deſcended (they ſaid) to Henry 
her Eldeſt Son — Heir, and was by Him conveyed to the Father 
of the Defendant in Ejectment: Or if She did not, © that the De- 


_« viſes thereof after Payment of Debts GENERALLY, were executory | 
e and {oo remote.” 


This Point concluded to a Nonſuit at Law only ; ; and to turn the 
Plaintiffs round to try another Kind of Remedy. 


The final Merits and Queſtion of Right depended . the Cox- 
STRUCTION of the Wilt, 


It was emed upon the laſt Argument, (for want of Time 
do go through with it,) to the Friday next following. On which 
Day, Mr. Knovler was beginning to make his Reply: But 


Lord MANSFIELD ſaid, They a not give Him the Trouble of 
a Reply. Ce ke 2 

The Queſtions are FLY ; vir. (iſt.) Whether the Reverſion be 
within the Deviſe ; And if it be, (2dly.) nn it is a good De- 
viſe to the Leſſors of the Plaintiff. 
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the firft be againſt the Leſſors of the Plaintiff, the ſecond is 
immaterial. Upon the firſt, We are quite clear, that the Judy. 
ment is wrong: And therefore it is not neceſſary to give any Opi- 
nion upon the other. e 

The Points of Law have been argued with a great deal of Skil! 
and Learning; and much has been ſaid upon the Subject of them, 
very well worth Attention : But as the Caſe ftands, it is not neceſ- 
ſary for Us to enter into them; And I give no Sort of Opinion 
upon them. However, thus much I will mention, for the Sake of 


| thoſe who heard the Argument; viz. That this Caſe is not like the 


Cafes that have been cited; and particularly at lite to that of Bag- 


ſhaw v. Spencer. That was not to the Truſtees and their Heirs 


56 70 the Uſe of them and their Heirs” (as Mr. Norton cited it: 


But to them and their Heirs and Aſfigns, © upon Trujt that they and 


© the Survivors and Survivor of them ſhould, out of the Rents and 
% Profits, or by Sale or Mortgage, raife enough to pay all the 
© Teftator's Debts &c : And after thoſe Debts Ec ſhould be paid, 
© then to Fruſtees for a Term of $00 Years; then to Truftees to 
ce the Uſe of his Nephew Thomas Bag ſhaw (as to One Moiety) for 


Life without Impeachment of Wafte; Remainder to Truftees (by 


© Name) to preſerve contingent Remainders; Remainder to the 


* Heirs of the Body of Thomas, in ſtrict Settlement; Remainder to 


© Benjamin Bag ſhaw for Life; then to Truſtees to preſerve con- 


© tingent Remainders; and after the Deceaſe of Benjamin, then to 


„ the Heirs of his Body lawfully begotten.” Great Debts were 
due from the Teſtator: And Money was raiſed to pay them. 


Thomas Bag ſhaw died without Iſſue: And Benjamin entered, and 


ſuppoſed Himſelf Tenant in Tail in Poſſeffion; And being fo in 


Poſſeſſion, the ſaid Benjamin Bag ſhaw ſuffered a Common Reco- 
very; and then deviſed to his Wife. 5 


A Bill was brought by the Wife (claiming under the Recovery, 


to carry the Truſts into Execution; and for a Conveyance in Fee: 


And there was a Decree at the Rolls “to carry them into Execution 


K accordingly.” 


The Litigation was between the Remainder Man, and the De- 
viſee of Benjamin: And the Queſtion was © Whether Benjamin 
« Bagſhaw was Tenant for Life, or in Tail.“ And the Maſter of 
the Rolls took it to be an Eſtate Tail in B&jamin Bagſhaw. The 
Plaintiff claimed under the Common Recovery ſuffered by Berja- 


min: The Defendants, under the Will of Benjamin Aſhton, the 


original Deviſor. Neither Party doubted of its being a Truſt : The 
_ | 1 Diſpute 


— 
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Her it was for Life, or in Tail,” *% a> 


Bit my Lord Chancellor ſtarted a Doubt, ce «© Whether 40 De- 
« viſe to Benjamin Bag ſhaw was a Truſt ; or whether it was a Uſe 
« oxecuted.” And if it had come out to | have been a Uſs executed, 


ficate given by this Court in that Caſe, would have ſtood in the Way; 
and He would have ſent it back to be reconſidered by this Court. 
But if it was a Truſt, then it fell under different Conſiderations. 


were directed to do three Things: And — they were to do, was 
of ſach a Nature, that they mu/t neceſſarily have a defſcendible Eſtate 
10 them, to to anſwer the Ends of the Tant But — aroſe a de- 
ciſive Dilemma; Which put an End to it's being a Queſtion. The 


Debts were not paid at the Time of ſuffering it. It was argued on 
Behalf of the Plaintiff, © That Benjamin Bag ſhaw took by Execu- 


„ no Danger of a Perpetuity. ” But it was allowed that there was 
a legal Eſtate in the Truſtees, till the Debts were paid. s 


Now, IF the legal Eſtate had not kes Effect in Poſtſn in Ben- 
Jamin Bagſhaw, then there was 70 good Tenant to the Præcipe. 
But / it was an Equitable Eſtate, then an Equitable Tenant to the 
Præcipe would have done. Therefore they were obliged to ut erm 
it to be a Truſt : For if they had inſiſted on the Authority of Coul- 
12 v. Cor {on ; there the Common Recovery was a bad One. = 


the preſent 1 Caſe now before Us. 5 


: 


have been cited : But I give no Sort of Opinion upon the preſent 


» ther this be not a double Contingency ;”” vig. If there ſhould be 
* Debts, then my Wife to have the Eſtate for Payment of them: 


it does not appear that there were any Debts. ls 


is not neceſſary to give any Opinion, if the Plaintiff has NO Jos 
mental Right to recover. 


hotly this— 
His 


Dit ute was about the Eſtate deviſed to o Berjani Bagſhaw m7 be. ; 


then the Authority in the Caſe of Coulſon v. Coulſon, and the Certi- 
There, the Truſtees and their Heirs as the Survivor of hw 


Plaintiff claimed under the Common Recovery. But the Teſtator's 


tory Deviſe after the Debts ſhould be paid; and that there was 
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80 that that Caſe of Bag ſhaw and Spencer v was not + applicable to : 


I thought it not improper to ay thus much, as to the Caſes that 


| Caſe, as to this Point. It might be worth conſidering too, Whe- 
* If mo Debts, then, thoſe in Remainder to take.“ However, „ 


As to the nice Points of Law, and the Form of the . | 


Now, as to the fundamental Righe of the Plaintiff the Caſe is 
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His Lordſhip then ſummarily ſtated the Facts found by the 
Special Verdict, and particularly the Settlement in Decem- 
ber 1711; the Circumſtances of the Family; the Will; and 
the General Clauſe on which the Queſtion ariſes: and then 
proceeded, to the Effect following. 


The Queſtion is: Whether, by this Sweeping Reſiduary Clauſe, 
ce the Teſtator intended to deviſe the REvERsI1ON of the Eſtate ſettled 
<« on the Marriage of his Eldeſt Son Henry, with Mary Tichburn, 
te by the Settlement of December 1711,” . 


The Generality of the Expreſſion, © And alſo ALL other the Land. 
e Tenements and HEREDITAMENTS in the ſaid Counties of Tyrone 
« and Meath or either of them, whereof I am ſeiſed in Fee Simple, 
1 or of which any other Perſon is ſeiſed in Truſt for Me; together 
== e with their and every of their Appurtenances; i unreſirained and 
unqualified by other Words, would carry ALL the Teſtator's Eſtate 
in Poſſeſſion, Reverfion or Remainder.. 


_ 9 
— r q 8 — — — — — — — — * 
— — — _ 
— —— — 


But theſe General Words may, by other Words and Expreſſions 
in the Will, be reſtrained to any or either of theſe: And it is the 
ſame Thing, Whether it be directly expreſſed, or clearly and plainly 
to be collecled from the Will. 9 e 


Now here are plain Expreſſions in this Will, which are fully ſuffi- 
_ cient to ſhew, that the Teſtator did NoT intend to deviſe the Rever- 
fien of this ſettled Eſtate. One Inſtance is, the Clauſe * That if 
« Henry and Audley ſhould both of them die without Iſſue Male 
in the Life-time of James, then James ſhould not take any In- 
& tereſt or Eſtate in the Lands and Tenements therein before deviſed 
to Him; But that the ſame ſhould remain and go over to The- 
t ophilus.”" ” 


4 


Every part of this Clauſe is inconſiſtent with any Suppoſition that 
He meant to deviſe the RExvERSILION of the Lands in Settlement. 
And there is another Clauſe which manifeſts the fame Intention: 
iz. © That if all or any of his Lands ſhould by Virtue of bis Will 
j * remain and come to his Son Henry, that then his 3 ſhould 
| * have Power and Authority to charge and incumber the /ame with 
| | any Sum not exceeding the Sum of 50001,” So that He ſuppo- 
a ſed Every Thing mentioned in and deviſed by his Will might come 
[ to Henry. But the Rever/ion of the ſettled Eſtate after the Death of 
| Henry, never could come to Henry. From whence it follows, that 


the Teſtator did ct intend this Reverſion to be included in his 
Will. e 1 | 5 


And 
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And there are Powers given by this Will, 1 to which ever of his 
“Sons ſhould be ſeiſed of an Eſtate or Uſe for Life in the ſaid Lands, 
te ta commit Muſte, to ſettle Jointures, and to make Leaſes :" 
Which Powers are, in their Nature, applicable to Paſſaſtons and not 
to Reveifrons; and are referred, by the expreſs Words of the Will, 
(viz. * in the ſaid Lands, “) to Lands only, as what he meant to 
deviſe. And they could never take Effect at all in Henry (who was 
One gfi'the Sons :) For he had them before, and did not want TOP 
further en to exerciſe them, * 

ede 

If Henry had had no Iſſue Male by his firſt Wife Mey Tich- 
burn; and had had Iflye Male by a ſecond Wife; the Son by the ſecond 
Viſe could never have taken any Thing; though he ould have been 
Grandſon of the Teſtator by his Eldeſt Son, and Heir of the Family: 
D that the Heir of the Family would have ſtood totally diſinherited. 

And yet the Reaſon why Henry and his Iflue were, by this Will 
poſtponed to the Younger Brothers, appears plainly to be, © becauſe 
they were much better provided for: And the Teſtator under- 
ſtood and ſuppoſed that the Lands were ſo ſettled, that ALL the 
Hue Male of Henry ſhould have the Eſtate, in their Turns, 


be V+ 7 


Suppaſs Henry and Audley the Vounger Both deed without Ie 
Male; then Jones muſt, upon the Conſtruction of the Reverfion's 
paſſmg by the Will, forfeit every Thing; not only the Lands /er- 
#ed, but alſo the Lands deviſed ; and ſo would not have a Farthing ; 
But the zobole Eſtate muſt go over, and paſs by Him. For the Re- 
ver/ion of the ſettled Lands being in ſuch Caſe fallen in, by the Death 
of Henry without Iſſue of his firſt Marriage, the 4obole ſettled Eſtate. 

muſt, go over to Yheoplulus under ſuch a Conſtruction of the Will, 


And by the 8 855 Wards of it, He could take no. Intereſt in n any 
of the n | 


N 


Ir the Queſtion had ariſen between the Iſſue Male of Henry, 
which he might have happened to have by a ſecond Wife; could it 
poſſibly. be imagined to have been intended by the Teſtator, that in 
ſuch a Caſe, Henry's Sons by a ſecond Wife ſhould be zotally diſin- 


berited? And yet they muſt have been ſo, « the Reverkion of the i 
ſettled en paſſed-by this Deviſe, | | 


If Audley had died without Iſſue Male, whilſt thaw were i or 
Male Deſcendants of Henry by a ſecond Marriage, in being; Can it 
be imagined that the Teſtator ab intended that James and his Iſſue 
Male ſhould take the ſettled Eſtate, in Excluſion of the Eldeſt Branch 
of the Family? And yet He. would have done fo, after Henry's 
Death without Iſſue of his firſt Marriage, f the REveRS10N of it 
Paſſed by the Will, 

FILE IV. vol. 8 2 2 2 * Or 
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Or if there had been no Iſſue at all of either Henry or Audley; Can 
it be imagined that he intended to diſinberit James? 


The Conſequence is too manifeſt to bear an Argument, if it be 
but attended to, what Abſuraities muſt follow from conſtruing the 
Reverſion to paſs. The Teſtator manifeſtly puts the deviſed Eſtate 
in Oppoſition to the ſettled Eſtate. He plainly means to deviſe only 
his Lands in Poſſeſſion : And He directs that if ever James ſhall come 
to the Poſſeſſion of the ſettled Eſtate, the deviſed Lands ſhall then 
go over to Theophilus, And the Conſtruction cannot be varied by 
the Event: We muſt conſtrue it juſt in the ſame Manner, as if 
Henry had left Children by a ſecond Marriage; or the ſettled Eftate 
bad fallen in to James. 2 | 


It is plain that the Teſtator did vor intend to deviſe the Rxvx R. 
SION of the Lands compriſed in the Settlement made upon the Mar- 
riage of Henry. Probably, He himſelf, or the Perſon who drew 
his Will, did not imagine that he had any Intereſt in or Power over 
thoſe sE TTLED Lands, But it is plain, at leaſt, that He meant and 
had then in Contemplation, oNLY the Lands whereof he was ſeiſed 
in Fee in Poss ESS ION. | : 


He deſcribed ſeveral Lands nominatim; and others, as well as He 
then could: But as He could not be minute and particular in ſuch 
Deſcription, it was thought proper to add General Words, The 
Lands He meant to deviſe, were either in the County of Tyrone, or 
of Meath; but, it being then uncertain to Him, in which County 
they lay, He fays in them or either of them: But ſtill, the whole 
| Deſcription is Local; And Locality has been conſtrued to mean 
Lands only. Here, the Deſcription 1s tied up to Lands : The for- 
mer part of the Deviſe ſpecifies them particularly by Name; And 
the General Sweeping Words are only deſcriptive of Lands; © All 
< other the Lands Tenements and Hereditaments in the ſaid Coun- 
ties Sc.“ If it had been intended to have carried Eftates, the 
Drawer of the Will would have added,“ And all his Efates 
«© whereof He or any Perſon in Truſt for him, were ſeiſed in Fee, 
<< in Poſſeſſion, Remainder, or Reverſion;“ that is, He would 
have thrown in a ſweeping Clauſe to carry Eftates in the Lands, as 
well as the Lands themſelves. 8 


An Annuity is given to Olivia, payable out of the ſaid Lands de- 
viſed: And there are Powers given to whichever of his Sons ſhou'd 
be ſeiſed of an Eſtate or Uſe for Life in the ſaid Lands, to commit 
Waſte, ſettle Jointures, and make Leaſes; which Powers (as I be- 
fore obſerved) are applicable to Paſſeſſions only. 

4 3 | 


But 
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Bat theſe minute and critical Obſervations ſerve only to-weaken 
the Argument : Since there are, in this Will, ſufficient GENERAL 
15rds, which expreſſly and clearly ſhew that the Teſtator had 9 
Intention to include the Reverſion of the ſettled Eſtate in his Will, 
as much as if He had uſed particular Words and Expreſſions to de- 
clare it directly and explicitly. 


% 


In the Caſe of Coryton v. Hellier, the Teſtator omitted to add 
the Words © if he ſhall fo long live,“ to the Eſtate which He gave 
to his Son for 99 Years: And yet Lord Hardwicke conſtrued it, 
that it muſt mean not an abſolute Term of Ninety-nine Years, but 
an Eſtate for 99 Years qualified by that Reſtriction, © if he ſhould fo 
* Jong live; Becauſe it ſo appeared upon the Face of ie Will 
con ſidered 1 in all it's Parts and taken all together. 
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But this Caſe is ſtronger; Becauſe it appears clearly upon the 
very Mords of the whole Will taken together, that there can be no | | 
Doubt of the Teſtator's Intention“ That the Rever/jon of the 
Settled Eſtate ſhould noT be included in it; But only the Lands 
which He had in Poſefion.” And this makes an End of the 
Queſtion, upon the FUNDAMENTAL MERITS of the Cale. 
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Mr. Juſt. Dzvz20X, having been abſent during the Argument, 
declined giving any Opinion 3 But ſcemed ſatisfied with what Lord 
 Mangfeld had ud. 
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Mr. Juſt. F. OSTER ſaid He had made ſome Oblerrations upon 
the Will ; But Lord Mansfield had gone through it ſo fully, that 
He needed only to declare his entire Concurrence 1 in the ſame Opi- 
nion. 
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Mr. Juſt. WIL Mor alſo entirely concurred ; and wondered how 
any One could entertain any Doubt about it, It being as clear, He 
ſaid, upon the whole Tenor and Complexion of the Will, as the Rrong- 


eſt erpreß negative Clauſe could have made it. 


Per Cur. 
JoDGMENT REVERSED. 


A Writ of Error was brought in the Houſe of 1 And 1 
their Lordſhips confined the Ceunſel, to ſpeak to the Conſtruction 
of the Will, firſt. 


After hearing that Queſtion ws; Their Lordſhips aſked the 
Opinion of the Judges; who were All unanimous That the Re- 


5 Vo was NOT INTENDED to paſs And thereupon, their 
Lordſhips 
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Lordſhips, on the 7th of May i760, anankacully PRES the Jud 
ment of Reverſal. 


As neither the Court of King's Bench, nor r the Houſe of Lords 
took into Conſideration the Points of Low upon which the Lefſors 


of the Plaintiff © having or not having a good Legal Eſtate” de- 


pended, It would have been to no Purpoſe to report the Reaſon- 


ings uſed at the Bar, upon thoſe Points. 


Note. By the Court's having refuſed to adjourn the Arguitidht of 
this Verdict, the final Judgment of the Houſe of Lords was 
obtained ſo ſoon : And a Cauſe which held a great man 
Years in Ireland, went through the Court of King's Bench and 


the Houſe of Lords here, within the pac of about fix 
Months. 


Stoteſbury 905 Smith. 


-H IS was a Writ of Error upon a Judgment given in Indi. 
Chapel Court, for the Plaintiff there. 


The Declaration ſtates That One Joſhua Redſhaw had ſued out a 
Capias from the Court of Common Pleas, againſt One Cooper Sta | 


ron; and that a Writ iflued accordingly againſt the ſaid 

8 Stanton, directed to the Sheriff of Mzddleſex &c, returnable Se; ; 
And that before the Return of the ſaid Writ, a Warrant was iſſued 
by the Sheriff, directed to Miles Smith One of his Bailiffs, (the 


Plaintiff below) to arreſt the ſaid Cooper Stanton; By Virtue 
whereof, the ſaid Miles Smitb did arreſt the ſaid Cooper Stanton, 


That the ſaid Cooper Stanton being ſo in Cuſtody of the ſaid Miles 
Smith, the ſaid Stoteſbury (the now Plaintiff in Error) undertook 


and promiſed to Smith, IN CONSIDERATION that the ſaid Miles 
Smith would accept of the ſaid Stoteſbury and of One Antony Rip- 
pon to be and become Bail for the ſaid Cooper Stanton, that he 
* the ſaid Sroteſbury would well and faithfully pay to the ſaid Miles 
«© Smith the Sum of 6 Guineas and a half, when and aſſoon as the 


« ſaid Cooper Stanton ſhould pay the Sum of 1 5 Guineas to him the 
< faid Stoteſbury . 


Then Smith, in his Declaration, avers That He took the ſaid 


Bail accordingly, for Stanton; viz. the ſaid Antony Rippon and 


Stoteſbury ; and that Cooper Stanton had paid to the ſaid Stoteſbury 


the Sum of 15 Guineas ; but that Szofeſbury had not paid the 6 


Guineas and a half to 255 the ſaid Miles Smith, according to his 
ſaid Promiſe and Undertaking. 


There 


— A.  . 
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There was another Count in the Declaration for 99 s. had and 


received by the Defendant Szoteſoury for the Uſe of the Plaintiff 


Upon Non Aſumpſit pleaded , A General Verdict was given for 
the Plaintiff below; and entire Damages for 99 s. and a Judgment 
thereupon: And upon that Judgment, this Writ of Error was 
brought. OT. 5 


Mr. Gould, who was Counſel for the Plaintiff in Error, Objected 


te That the Contract is founded upon an egal Confideration : And 
« conſequently, as the Damages are entire, if One of the Counts 
„be bad, it is bad for the J/bole.” | 


Now this Contract is in the Nature of an ExTorT10Nn: It was a 


Conſideration required by Smizh for doing what the Duty of his 
Office obig ed Him to do. He was obliged to accept Bail without 


any Reward or Gratuity: And any Promiſe © to give either,” is an 
illegal Conſideration, and . Extortion, The Cates of Bridge v. 
Cage Cro. Jac. 104. and Badow v. Salter, Sir William Jones 65.'are 
both of them in Point, to prove this. 


Wherefore He prayed that the Judgment might be reverſed. 


Mr. Aſpinall contra, for the Defendant in Error—It is objected 
that this Contract was unlawful, '** Becauſe the Officer was to have 


this Money for doing what it was his Duty to have done without 


= | 


But at Common Law, the Officer was not obliged to admit him to 


Bail. And the Stat. of 23 H. 6. c. 10. which obliges him to do it 
upon reaſonable Sureties, is a PRIVATE Act of Parliament, and 
cannot be taken Advantage of it, without being particulariy pleaded. 
In Proof of which, He cited a Caſe which is expreſily fo in Point; 
namely, Benſen v. Melly, 2 Sand. 154: Where the Court unani- 
mouſly agreed it to be a ſettled Point, “ that this is a private Sta- 
* tute, apd that they could not take Notice of it, unleſs ſpecially 
** pleaded.” : : 


If the Officer was not obliged to admit Stanton to Bail, then there 
might be a ſufficient Reaſon why Seteſbury might have an Intereſt 
in having the Cuſtody of the Priſoner. In the Caſe of Barkly and 
Gibbs v. Kempſtow, Cro. Elis. 123, the Conſideration of the De- 


fendant's Promiſe to keep the Priſoner ſafely, was holden a good 


One ; though it was the Gaoler's Duty. 


Pa RT IV. Vor, II. 4A It 
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It does not appear that Szoteſbury was a proper Perſon to be Bail: 
And if not, then the Officer was liable to ſuffer for accepting him; 


f and conſequently, had Reaſon to require an Indemnification, 


| But on this Plea, the Conſideration muſt be taken to be legal, 
after Verdict. Batterſoy 2y's Caſe in Winch 48. der this. For as 
| che Defendant might there have given the unlawful Impriſonment 
in Evidence, if in Pact, it had been unlawful ; ſo here, / the Con- 


tract had been illegal, they might have proved it upon the Trial, 
to have been ſo. 


Mr. Gould's Caſes were plain Extortion ; becauſe there the Officer 
took Money for doing what was his Duty : Whereas here, it was 
not his Duty to take Bail; At leaſt, the Court can ot Zake i to be 
ſo, unleſs the Statute had been pleaded. 1 


Mr. Gould in Reply—lt's being after Verdict will not help it: 
Becauſe it is Extortion upon the Face of the Declaration. 


The 23 E. 6. c. 10. can not be confidered as a private Act which 
the Court cannot take Notice of, unleſs pleaded : It is a General Law; 


And the Officer was obliged to let Stanton to Bail. That Act was 
; declaratory of the Common Law. bs 


Mr. 4ſþ inall's Caſes are only Promiſes * to indemnify This 
is a Reward, Which is Extortron. 


Lord MansF1E1.D—The Man who was arreſted, and gave the 15 
Guineas to procure the Bail, is injured by Both theſe contending 
Parties: They have Both aQted wrong towards Him, 


But though both Parties are equally faulty, in pari delifto potior 
t Canditio Defendentis. A Court of Juſtice ought not to relieve a 
Plaintiff, upon e Ground of Action ;mmeral or illegal. 


Where a Perſon 18 arreſted for Debt; Either the Officer is not 
obliged to admit him to Bail, az al; Or he is obliged to admit him 
to Bail, as of Duty; Or he may uſe his. Diſcretion. Now, in any of 
theſe Caſes, it is Oppreſſion to take Money, for doing what he ought 


to do; even though it be the mere uſing his Diſcretion, «© whether 
* he ſhould admit him to Bail, or not.“ 


| Therefore, it is not neceſſary to meddle with any Queſtions about 
the Stat. of 23 H. 6. 


3 1 — There 


ö , 5 
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There is no Pretence for our preſuming the Conſideration to be 
legal, becauſe it is after a Verdict; Whatever We might do, in a 
Matter that ſtood indifferent. For here it does nt ſtand indifferent: 
It is fully ſtated upon the Face of the Declaration; and manifeſtly 
appears to Us to be z/lrgal, Mee | 


Mr, Juſt. DEN ISsoN was of the ſame Opinion, © That this was an 
ce illegal Conſideration ;'' and faid, He never ſaw ſuch a Demand 
tated in a Court of Juſtice. The Officer would have been liable to 
an Attachment for this Fact, if he had been complained of for it. 


As to the Verdict, That can never be a Reaſon for preſuming the 
Conſideration to be legal ; when it is fully ſtated in the Declaration, 
and appears manifeſtly to be 0e g. 


As to the Statute of 23 H. 6. c. 10. It was made to prevent the 
Oppreſſions of Sheriffs and Bailiffs; and obliges them to let Per- 
ſons arreſted by them, out of Priſon, upon reaſonable Sureties of 
ſufficient Perſons. But at Common Law, the Defendant was to be 
let to Bail in ſuch an Action as 718. 5 


| However, be the Bailiff 8 Duty as it may, yet it is certainly op- 
reſſive to take Money for doing it. If this was to be permitted, it 


would introduce ſuch a Scene of Oppreſſion and Injuſtice, as would 
be inſufferable. | | | 


Mr. Gould's Caſes cited from Cro. Fac. and Sir William Tones, 
ſhew the Caution of Courts of Juſtice, not to endure the Oppreſſion 
of Officers of Juſtice : And this Caſe is ten Times worſe than the 
| Caſe of the Promiſe made to the Special Bailiff, in Sir William 


Mr. Juſt, Fosr ER concurred in thinking that it would be a great 
Inlet to Oppreſſion, if ſuch a Conſideration as this, ſhould be eſta- 
bliſhed as legal. 5 5 5 


Ihe Caſe is not oppreſſive merely with reſpect to the Friends of 
the Perſon in Cuſtody, or others indifferent to him: But, even an 
Enemy to the, Defendant may, by theſe Means, get him into his 
Hands, merely in Order to ſurrender him when he is become Bail 
for him, e 


We ſhould have puniſbed this Officer for ſuch a Piece of Beha- 
viour, if a Complaint had been made to Us againſt him for it: 
And ſhall We help and affiſt him to obtain the End of it, and 
carry it into complete Execution in a Court of Juſtice ? Surely, _ 
: E 


l = — - * 7 — 1 —— - — — - —— — rr acrand— 
Ee ———— — — — = ! 
> 4 \ 5 8 — 4 _— — wr 2 — a, . * 
. — — — — rene ene — AGF og — k N — 33 — 
3 — n — 2 . E — - 4 


ro 
Car Au 


— 


- 
* * 44a m# LS — — 
* — — — r 
—— — — — WA PIR — _— — wy 
—— — * — 3 
ES Tn N . . 
: S „ . * 
* a 
* 


—— 


— 


1 
iy 
{3 
[if 
13 
0 
19 
it 
6 
iN 


Hilary Term 33 Geo, 2. 


. dll 
oth February 
1760. 


about 8 Years of Age: At which Time, his Father being under 


Appeal, confirmed their Order. 


8 


— . 


Mr. Juſt. WILMOrT ſaid He thought this to be a maſt t ſhameful 
and ſcandalous Action, 


It would be a ſtrange thing, if We ſhould aſſiſt him in eſtabliſh- 


ing a Contract grounded upon a Conſideration, for which he would 
have been puniſhed by this Court, if he had been indicted ſor Ex- 


tortion, or complained of by Way of Motion for an Attachment. 


As to his not being obliged to admit the Man to Bail The 
23 H. 6. c. 10. is fo far indeed a private Law that it muſt be 
PLEADED in Caſes ariſing immediately and directly upon it: But I 
will take Notice judiciallßj, That an Officer is obliged to admit a 
Man to Bail, in ſuch an Action as this, if good and ſufficient and 
unexceptionable Bail be offered him. It is his Duty to do it. And 
it is the Principle of the Commen Law, that an Officer ought not to 
take Money for doing his Duty. It is his Duty to take goed and 
ſufficient Bail; though he is not obliged to accept e. 


But ſuch a Contract as this is, upon a Premiſe made to the Offi- 
cer, by One of the Bail, “that if the Officer would accept of Him- 
<* ſelf and One Antony Rippon as Bail for the Man, He, in Con- 
e {ideration of this, would pay him Six Guineas and a half when 
£ the Man ſhould pay him Fifteen;“ (whereby it manifeſtly ap- 
pears to be agreed amongſt them, that Stanton was to give Stoteſcbury 
15 Guineas, to become Bail for bim; And S!otefoury, when he 
ſhould receive the 15 Guineas, was to give the Officer 6 Guineas 
and a half out of it;) is grounded upon a Conſideration, which is 
manifeſtly illegal, Therefore the Judgment ought to be reverſed. 


JUDGMENT REVERSED. 


Rex De rf. Inhabitants of Weyhill. 


O Juſtices removed Toby Pollard We , from Corfe Caſtle in 
Dorſetſhire to NMeyhill in Hants : And the Seſſions, upon an 


The Facts were ſtated by the Sefſions, to appear to them, on n the 
Evidence of the ſaid Pauper, (the only Witneſs produced on either 
Side,) to be as follows; viz. That Thomas Weſt deceaſed, refiding 
and being legally ſettled in Core Caſtle, about the Year 1711, had 
Iſſue the Pauper ; who continued here with his Father, till he was 


Mite 
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Fre Robert Pyke Eq; (ſince deceaſed) who then lived in 
the Pariſh' of Forth Matraverſe in the ſaid County of Dorſet, and 
to whom a ſmall Eftate that belonged to the faid Thomas Weft the il 
Father was then in Mortgage, took the ſaid Pauper into his Family, Fl 
Rot CHARITY, and gave him his -Meat Drink Lodging and Fil 
Clothes, while he continued with Him; which was about Two Al 
Years in the Pariſh of JY/orth Matraverſe aforeſaid, and afterwards 
Four Years more in the ſaid Pariſh of Meyhill, (to which Pariſh the 
a Mr. yl and his Family removed. ) 0 


That neither at or before the Time of the ſaid Pyke 8 king the 
Pauper into his Family, nor at any Time after, was there any Co 
TRACT between the ſaid Parties, in relation to the Pauper' $ Service 
of the faid Mr. Pyke or his Continuance with Him, or to any Wages 
or other Grataity to be Pad him therefore. 


That during the Panper' $ Contindepce with the faid Mr. Pyke, 
He was employed in running of Erratds and doing whatfoever the 
faid Mr. Pyke or his Servants thought fit to bid him. That no Ma- 
ges were ever paid or given him. * that, in the Pauper's Appre- 
lenſon, He was, during all the Time aforeſaid, at E1BERTY To 
rr the faid Mr. Pyke ; Or the faid Mr. Pyke to turn bim a; =: | 
either Party ould think ts eg 


That the Pauper quitted the ſaid Mr. Pyke id the faid Pariſh of 
Weybill, after Four Years Reſidence there as aforefaid ; ; and hath 
done no Act, to gain a Settlement, ot as aforeſaid, 


The Seſſions were of Opinion, That, at this Diſtance of Time, | 
* a Hiring for a Year, agreeable to the Statute, between the faid 
Mr. Pyke and the Pauper or his Father, ought to be prESUMED ;” 
and DO PRESUME the ſame accordingly : For which Reaſon only, 
they are of Opinion and do adjudge that the Settlement of the ſaid 
obn Pollard Weft, the Pauper, is in the ſaid Pariſh of TY. ; 
and therefore confitm the Order of the two Juſtices. 


Mr. Giynn, who moved to quaſh theſe Orders, ſaid That the Seſ- 
ſions were miſtaken in their Opinion ; and had no Right to make 
this Prefumprion, contrary" to the Rridence. 


Mr. Gould, on Behalf of Core 2 Patiſh, now tiewed: Cauſe _ 
againſt quaſhing them. 


Upon a regular Service for above a Year, a E. ring. hall be gehe 
med : It was fo, in the Caſe between the Pariſhes of * Crediton and * Rex v. 1. 
Wincanton, In the preſent Caſe, the Lad continued Siæ Lears in the et 


Service, 25-51 . H. 
Par IV. Vo. II. 48 n 


Was not quite 


—— — 4 ——— —— 
Ä 
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Wages are not neceſſary: So the Caſe juſt now cited proves. The 
Pauper's Apprebenſon does not vary the Caſe : And fo the fame cited 
Caſe proves. The only Witneſs ſpeaks to a Tranſaction when he 
was but 8 Years old, And He might have been hired out by bis Fa- 
ther, though not by Himſelf, _ 5 


Mr. Norton contra, for Weybill Pariſh, and for quaſhing the Orders. 


A Hiring is as eſſential as a Service. And if the Juſtices have 
drawn a wrong Judgment upon the Facts ſtated, the Court will quaſh 
their Order. It is manifeſt, there was no Hiring at all : Mr, Pyke 
took the Pauper into his Family, FRoM CHARITY. Dn 


The Cour were clear that this was no Hiring at all, no Contra: 

But he was taken our oF CHARITY, a Child 8 Years old, to run 

on Errands and do whatever he was bid; and left Mr, Pyke, when 

he came to be 14 and capable of doing more Service. And it is 

*7. Rex v. In. expreſſly ſtated © That there was * No Contract. 428 


habitants of | 


* 1 Indeed where there is a Hiring flated, the Court will preſume it 
B. E. . to have been a regular One; (unleſs the contrary appears:) And 
W 1 be hat was the Caſe of Wincaunton. A General Hiring was there ſtated: 
a Hiring fora h „ 55 n | 

Year ; though But here was no Hiring at all, 

the Contract | 


Per Cur. unanimouſly, 


ey RULE MADE ABSOLUTE, to quaſh Both Orders. 
Saturday g Rex ver. Spragg and Another. 
February . e „ : TY 

1760. 


THE Defendants had been coxvicrED of a Conſpiracy to 
charge a Perſon with a Capital Felony : And the Record of 
Conviction had been removed up hither by Certiorari; but nat the 
PxRsoNs of the Defendants. And Mr. Serj, Davy being ready on 
behalf of the Defendants, to move in Arreſt of fudgment ; 


Mr. Gould, pro Rege, objected to his going on with the Motion; 
For that the Defendants ought to be PERSONALLY PRESENT. And 
He cited the Caſe of Rex v. Elizabeth Nicholls, (2 Strange 1227.) 
which was exactly the fame Offence as this; and it was agreed 


That after Conviction, the perſonal Preſence of the Defendant is 
*© neceſſary upon ſuch a Motion as this.“ 


Serj. Davy, for the Defendants, attempted to explain away this 
Rule; and urged that the Defendants were ſafe in Cuſtody mint 
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and therefore amenable to the Juſtice of the Court; and offered 
that the Defendants Clerk in Court ſhould undertake: to bring the 140 
Defendants up, at the Defendants own Expence, in Caſe the Ob- Ell 
jection ſhould not N i 


But the Secondary of the Crown-Office, idle Lobel to, al. 
ledged © That the Rule was as Mr. Gould had aſſerted.“ 


The CouRr held this to be a fixed and invariable Rule of Prac- : tl 
tice in this Court, That the Defendants muſt, after Conviction of | 
«ſuch an Offence as this, be preſent i in Court, if they would move | 9 
e in Arreſt of Judgment.” = 


Serj. Davy finding the Opinion of the Court and the Allocation 
of the Secondary of the Crown-Office to be ſo directly againſt him, 
as to the abſolute Neceſſity of the perſonal Preſence of the De- 
fendants, prayed a Habeas Corpus to bring up their Bodies ; which 
was granted: And He * afterwards renewed his Motion, and had * V. bf fa, 
the Detendants in Court. | 


Note—This Caſe of a ConvicT1on differs from that of a SPE 
CIAL VERDICT ; where the Preſumption of Innocence may 
| be ſuppoſed to continue, and therefore the perſonal Preſence of 
the Defendant i is not neceſſary. at the 4 of it. 


Foxcroft et r Aſſignees of William Satterthwaite, 2 


Bankrupt, ver. Devonſhire & al. 1769. 


HIS Matter came before the Count upon a Motion for a New 
Trial, on the Ground of a M. direction 120 the * Who 
tried the Cauſe. 


It was an Action upon the Caſe, upon an Indebitatus Aſumpſit, / 
brought by the Plaintiffs againſt the Defendants, for Monies had 
and Barbs # by the Defendants, to the Uſe of the Plaintiffs as Aſ 
ſignees of the Bankrupt. To which, the Defendants pleaded the 
General Iſſue That they did not undertake Se: And flue v was 

© Joined thereon. 


The Cauſe was tied at the Lancaber Aſſizes, before Mr. Jultice 2 
Noel. A Verdict was found for the Plaintiffs: And the Judge de- . 
clared Himſelf ſatisfied with the Verdict. 


It was admitted at the Trial, on the Part of the Defendants, 
. That Satterthwarte was a Trader: = The Debt of the petitioning 
Creditor 


. nn: 4 
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3 was alſo admitted; And fo were the Conga ſins, and. the 


Aſſignment. But they diſputed the 47 of Bankruptcy Os to 
have been committed by Satterthwarte. 


The Action was brought for Money ariſing from the Sale of 
Goods conſigned by Satterihwarte to the Defendants as Factors 


for Him, (which they had long been,) and fold by them as ſuch, 


Which Money was admitted to be in the Hands of the Defendants, 


and amounted to 5314 /. 71 9 d. 2. 


The Defendants, on the other Hand, had 0 of 
Money upon Satterthwaite's TS, and otherwiſe, to his Uſe 


and upon his Account. 


The Plaintiffs, at the Trial, proved ſome 1. Acts of Bank- 
ruptcy, by his being denied to his Creditors about Chriſtmas 1751 : 


After which, He appeared again publickly as uſual, till about the 
Month of Auguſt following; (as was proved on the Part of the De- 
fendants.) In Auguſt 1752, He totally ſtopt Payment: And there- 


upon, the Commiſſion was taken out. Theſe ſecret Acts of Bank- 
ruptcy, at Chriſtmas 1751, 6ver-reached' the Conjignment to the De- 


fendants, the Sale, and the Time when the Money was advanced by 


* See theſe 


. batim, poſt. 


- $4 


46 
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them to the Uſe and Order of the Bankrupt. And the Counſel 0 


the Plaintiffs produced a Series of * Letters from the Defendants. to 


Letters ver- 


Satterthwaite, which fully proved, as they alledged,“ That the 


« Defendants were privy to his Inſolvency at the Time when they 
« advanced the Mane to his Uſe and Order.“ 


The Counſel for the Peſeodante . at the Trial, have en- 
tered into the two following Points; vg. Iſt. Whether the Defen- 


dants were not intitled, as FAC TORSs for Satterthiwaite, to retain fur 


the general Balance of their Account: 2dly. Whether they were not 


within the Protection of the Statute of 19 G. 2. c. 31. $ 1. Which, 


after reciting © that Bankrupts frequently commit ſecret Acts of Bank- 
** ruptcy unknown to their Creditors and other Perſons. with whom, 
in the Courſe of Trade, they have Dealings and Tranſactions ; and 

after the Committing thereof, continue to appear publickly and 
* carry on their Trade and Dealings &c;” And after reciting © that 
the permitting ſuch. ſecret Acts of Bankruptcy to avoid and defeat 
Payments really and bond fide made in the Caſes and under the 
Circumſtances before mentioned, where the Perſons receiving the 
ſame had nor Notice of or were privy. to ſach Perſon's having 
“committed any Act of Bankruptcy, would be a great Diſcourage- 
ment to Trade and Commerce, and a Prejudice to Credit in ge- 
neral; enacts that No Perſon who ſhall be really and bond fide a 
Creditor of any Bankrupt, for or in reſpect of any Bill or Bills of Ex- 


ce 


cc 
cc 


cc 


_ change really and bond" fide drawn negotiated or accepted by ſuch 


þ Bankrupt 


0 —— —. 
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Bankrupt, in the uſual and ordinary Courſe of Trade and Dealing, 
ſhall be liable to refund or repay to the Aſſignees of ſuch Bankrupt's 
Eſtate, any Money which before the /uing forth of ſuch Commiſſion 
was really and bond fide and in the uſual and ordinary Courſe of Trade 
and Dealing, received by ſuch Perſon of any fuch Bankrupt, before 
ſach Time as the Perſon receiving the ſame ſhall know underfland or 
have Notice“ that He is become a Bankrupt or that He is in inſolvent 
« Circumſtances,” DT LI 


But the Counſel for the Plaintiffs objeted © That this Tranſaction 

of the Defendants was FRAUDULENT ; For that they plainly Ines 
« and were apprized that Satterthwaite was inſolvent at the Time 

« when the Effects came to their Hands.“ e 


The Jury were of this Opinion; and gave a Verdict for tlie Plain- 


tiffs, for the a0 ẽ Money, except Commſſion and Charges of Sale. 


This previous Point concerning the FRaup having been ſtrongly 


infiſted upon by the Counſel for the Plaintiffs, at the Trial, the 
Counſel for the Defendants were thereby precluded from entering 


into ot her Points which they thought to be material for their Clients, 


and which They ſaid they were otherwiſe ready to have entered 
into at that Time. Upon this Precluſion they grounded their pre- 


ſent Motion for a new Trial : For they alledged that the Jury had 


founded their Verdict upon wrong Concluſions drawn from the Evi- 


dence, and upon a Miſtake of the Law ; and that the Defendants 


had been unjuſtly precluded from entering into the two preceding 


Points, or any Thing elſe that might have been material to their 


Defence. 


And they now inſiſted, 1ſt. That the Defendants had a Genera 
Lien, as Factors, upon the Bankrupt's Goods conſigned to them; 


2dly. That they were Purchaſers of them for a valuable Confidera- 
tion, without Notice that Satterthwaite was become a Bankrupt or 


in inſolvent Circumſtances; 3dly. That in this Action (upon an 
Indebitatus Afſumplſit,) it is not in the Power of the Aſſignees, to 
atirm the Contract in part, and deny it in part; But if they affirm 
it in part, they affirm it in toto. Now here, they do affirm it in 


part; They affirm part of their Conduct, as Factors: Therefore 


they can not diſaffirm the Reſt of their Conduct as Faclors. 


They ſaid that the preſent Verdict would not ſtand in their Way; 
Becauſe FRA D is a Concluſion of Law, from Facts: And therefore 


the Curt, and not the Jury, are the proper Judges What Facts 
do import Fraud,” and © What Facts do not import Fraud.“ 
And they denied that the Letters or any part of the Facts given in 


Evidence were at all unfair: At leaſt, it could never be ſaid, © that 


they ſupported a Concluſion of FRauD.” 
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This Caſe was argued on PRO 24th of January laſt, by Mr. 


Norton for the Plaintiffs, who ſhewed Cauſe againſt ſetting aſide 


the Verdict and granting a New Trial upon Payment of Coſts; ang 


by Mr. Win, e contra, for the Defendants, re had mord @ for a 
New Trial. SAFE 


The Coont having taken Time to conſider it 
Lord MANSFIELD now delivered their Reſolation. 
This Matter came before the Court, upon a Motion for a Net 


Trial, on the Ground of a Miſdirection by the Judge who tried the 
| Cauſe. 


It was an Action upon the Caſe upon an Indebltatus Aab 


for Monies had and received by the Defendants, to the Uſe of the 


Plaintiffs as Aſſignees of the Bankrupt. The Defendants pleaded 


the General Iflue. And the. Cauſe was tried at. Dm Aſſizes, 
befote Mr. Juſtice Neel. 


It was admitted at the Trial, That . the Bode 


was a Trader: And the Debt of the petitioning hog wr ggg the Com- 
miſſion and the Aﬀignment were likewiſe all admitted, ; 


The Action was brought for Monies arifiog- N the Sale of 


Goods which had been conſigned by the Bankrupt, to the Defen- 
dants as Factors for Him, and ſold by them as ſuch; which Money 
was admitted to be in the Defendants Hands, and amounted o 
53144. 175. 9 d. + 


It appeared that the Daa had: nah ſeveral Sums of Money, 


to Satterthwaite's Uſe, upon Bills drawn upon them my TD, and 
otherwiſe, | 


The Plaintiffs (the Affignees under the Cone + 80 ſlo 
SECRET Ads of . en to have been committed 17 Satter- 


thwaite about Chriſtmas 1751 ; namely, his being denied to his 
Creditors. On the other. Side, it was proved that He ſoon appeared 


again publickly as uſual; and continued to do fo, till about the 


Month of Auguſt following, (1752.) But in Auguſt 1752, He ſtopt 


Fayment x And thereupon, the Commiſſion was taken out. 


Theſe erat 4555 of Barikruptcy committed at -Chriſtmas 1751, 
over- reached the Conſignment of the Goods, the Sale of them, the 
Receipt of the Monies for which they were fold, and likewiſe the 


Time when the Defendants advanced. the Meonies to the Uſe and Order 
of the ti 5 


© | * 3 . * 
ö 9 6 WH 5 i; _ 
— a 9 
Cl * 

- N * W k 95 N 

mn * | he q 2 

1 q 9 * * a 56 ED „ 

; a | 

; " , — 2 ; ' » J. ms f & 
* * 
1 
m 7 5 | | | 
. 855 r | 
hs 2 Wo» Hs whe 2. ws * _— 4 „„ - . . . IS wile Woot 92 "I xo ; | 

9 —— 5 een 


It was infiſted by the Counſel for the Deſendants, That from the 
Nature of the preſent Action, an/[ndebitatus Aſumpfit, the Defen- 
dants, being Facroks, ought to be allowed not only for their Com- 
miſſion and all Charges and Expences, but alſo whatever Money they 
had paid on Account of BTL Ls drawn upon them by Satterthwaite; And 
that the Plaintiffs in this Action could only recover the BAL Axc E of 
the general Account, | BY NS 


The Counſel for the Plaintiffs admitted that the Defendants were 
intitled to be allowed their Commiſfion and all Charges and Expences, 


as Factors; but not the Bills of Exchange drawn by Satterthwaite, 
which they bad paid ſubſequent to the AF of Bankruptcy. 


Tals Queſtion was agreed to be reſerved, (if it ſhould be neceſſiry 


to have Recourſe to it,) as a Point for the future Conſideration and 


Determination of the judge who tried the Cauſe. 


But the Counſel: for the Plaintiffs inſiſted on a Preliminary Point; 
vid. That the Defendants were guilty of a Frxaup, in paying 
S theſe Bills of Exchange drawn upon them by the Bankrupt :” 


Which Preliminary Point of Fx Au p was ſufficient to Hoy any 


Right that the Defendants might otherwiſe claim (ſuppoling the 
Tranſaction had nat been fraudulent,) to an Allowance of the Money 


paid in diſcharge of tbem; and, conſequently, to preclude them from 
entering at all into the Queſtion abovementioned. For if it ſhould be 


admitted on the Part of the Plaintiffs, © that this Action of Iidebi- 


* tarts Aſumpſit affirmed the Contract,“ Yet if their Payment of 


the Bills was Fraudulent, it would at once put an End to their Claim 
of an Altowance of the Money as fraud#lently paid. They granted 
that in Cafe the Defendants ſhould appear ut to have been guilty of 
any Fraud, but to have paid the Bills fairly and honeſtly, they would 


then have a Right to enter into the Point reſerved (as above) for fu- 
ture Confideration : But they inſiſted that upon Suppoſition that in a 


Common Caſe, this Sort of Action would confirm the Contract, fo as 40 
make the Conſignment, Sale, and Payment of the Bills to be confidered 


as before any Act of Bankruptcy committed; and conſequently, that 
the Defendants would be intitled to retain what they had paid upon 


the Bills; (For every thing that could be alledged by the Defendants, 
muſt, pro bac vice, be 1 upon a previous Bar to their going 
into the Queſtion;) Yet the Bar of FRAU D would de/roy any De- 
mand they could have upon that Account. path. 


And the Fx Au D which they charged upon the Defendants was 


this, © That they were PRIVY to Saztertbwaite's Inſolvency, at the 
Ne when they advanced the Monies to diſcharge his Bills.” 
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Upon this preliminary Point only, of FRAUD, It was left to the 
jury: And upon his Point only, they found their Verdict. Upon 
hearing all the Evidence, They were of Opinion“ That the Tranſ. 
* action was fraudulent on the Part of the Defendants;“ And they 
gave a Verdict for the Plaintiffs, for the whole Money; deductin 


only the Commiſſion due to the Defendants, and the Expences 00 
the Sale of the Goods. 


Tuo the Ground of the Verdict ſhould be wrong, Vet if it 
clearly appeared to Us now, © That, upon the whole, no Injuſtice 
* had been done to the Defendants ; or if It clearly appeared to 
« Us now, ©* That the Plaintiffs, by another Form of Action, could 
recover all they have got by this Verdict ;'” We think the Court 
ought not to grant a new Trial, But if 7 juſtice be. done to the 
Defendants by the preſent Verdict ; and if it be not certain and 
clear © that the Plaintiffs might have equal Redreſs, and recover as 
* much, oy another Form of Action; then We ought to grant a 


new Trial. 


Two Points have been argued, and "Ow on the Part of the 
Plaintiffs. 


Iſt. That chal the Defendants were not to be allowed to retain 
for the Bills: Becauſe (Iſt.) They were not paid till after an Act 


of Bankruptcy ; (2dly.) This Action (of Indebitatus A 4 umpſit) oj 
admits the Sale f 8 Goods, and Nothing elſe but the Agency of 


the Defendants in that ſingle reſpect; po. (3dly.) Fit 5 


*). ante 494. 


every Thing, ſo as to put the Aſſignees in the very Condition the 


Bankrupt would have been, had He brought this Action, Vet a 
Fattor has no Lien for Items of a * general Account, (his Lien bein 


confined to his Commiſſion and Expences about the particular Goods.) 


Theſe Points have not been at all conſidered in this Action: And 


therefore it is enough if they are doubtful. They went off, upon 


the preliminary Queſtion of the Fraud being taken up and purſued ; 


and were never afterwards taken into any further Conſideration, at 
the Trial. 


We are not 1 that this Action of Indebitatus Afumpſ does 


not affirm the Power of the Bankrupt and the Contract, through- 


out the oboe Tranſaction. Where ſuch an Action is brought by 


Aſſignees of a Bankrupt's Effects againſt a Vendee of Goods, It at- 
firms the Sale, and alſo the Payment to the Bankrupt of any Part of the 
Price. It is agreed here, that it admits the Conſequence of the Defen- 
dants being Factors; and allows a Lien for Commiſſion and Expences. 


" That a Faftor has alſo a Lien upon Goods conſigned, (whil/t 
M they remain in hrs Poſſeſſion, ) for I:ems of a general Account with 
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« his Principal,” has been * lolemnly ann However, The 
preſent Caſe differs from the Caſe of Krutzer v. Wilcocks, where it 
was ſo determined. For there, the Fact remained in Poſſeſſion of the 
Code: But here the Goods have been fold, and turned into Money. 


* In the Caſe 
of Krutzry v. 
I; il oc ks. 


In ſich a Caſe, there never was a Doubt but that mutual Items of 


Account might be ſet off: The Demand and Recovery can only be for 
the Balance. Therefore it is impoſſible to ſay, that the Queſtion the 
Defendants would have made upon this Point, had they been per- 
mitted, may not be very material. And if it night have been ma- 
terial to their Defence, they have a Right to have it tried and con- 
ſidered. 


2dly. Another Matter gone into at the Trial, and urged by the 
Counſel for the Plaintiffs, was, © That in an Action of TToveR, the 
« Plaintiffs might certainly recover the Value of the Goods, without 
% making any Allowance,” 


Mr. Vinn convinced me, That it 800 depend upon a Variety 
of Circumſtances, (ſome of which He offered to lay before Us by 
Affidavit,) which were not gone into at the Trial, becauſe the 


Counſel for the Defendants were ſtopped and cut ſhort, by the Pre- 


liminary Bar of the Fraud, which was alone ſufficient to invalida 'c 
their cos as apron a fair Tranſaction. | 


1 do. not chooſe to fay u more particularly what may poſſibly, ir t 
he: Defendants, in an Action of Trover; becauſe I would not 


prejudice the Matter : It is enough to ſay, © It does not ſufficiently 
appear to Us, that they could make 10 Defence to an Action of 
he Ter.“ vil 


This . it r to examine the GRouN of the Perdif, 
which proceeded from the Direction given. 

1 will admit * that the Evidence proved the Fact id 6 every Con- 
* cluſion deducible from it:“ But I cannot think that the Fact fo 


proved, or Concluſion ſo drawn, amounts to that Offence which the 


Law calls FRAup, to avoid the Debt. And in examining this 
Matter, We muſt remember, that, pro bac vice, the whole Tranſ- 
action is admitted to be before any Att of Bankruptcy. 
M. Norton ge ſaid,“ That Fraud is ſometimes mere Matter 
* of Fact; and ſometimes, the Concluſion of Law from Facts. 


804 1s High Treaſon. Levying War is mere Matter of Fact: dub 
paſſing the Death of the King is a legal Conclulion from F acts, 80 
It 1s, almoſt, as to every other Offence, 
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Fraud often is a nere Fa# ; as when it depends (as on 4 Policy 
of Infurance, for Inſtance,) upon What the Party N or did: OE" 
It may be, and often is a Queſtion of Law. © | 


Suppoſe a Creditor, #nowing a Trader likely to break, conceali it 


from the Knowledge of other Creditors, till He gets, even | by Threats 


of legal Proceſs, Payment of his Debt before any direct AR of Bank- 
ruptcy ; And the Atiignees ſhould inſiſt this wi a Fraud, and that 


be ſhould refund: This is a Matter of Law; And the Law Would 


ay < that this was not fraudulent.” 


| Suppoſe a Man bond fide, lends Money to a Trader i upon a More 
gage, after an Act of Bankruptcy without Notice; and then knowing 2 
of the Commiſſion of Bankrupt and Aſſignment, gets in an 
Term, even for little or no Conſideration; And the Aſſignees bring 
an Ejectment; And it becomes a Queſtion Whether this be a 
« Fraud, or not;” This is a Matter of Law: And the Law will 
ſay © It is u Fraud; For the Mortgagee had a Right to do this: 


The Evidence of Fraud in this Caſe, as ſtated by the Report, ate 


the following Letters—The firſt is dated, Briftol, th May 1752, 
Signed Devonſhire and Reeves,” and directed to William Satter- 


thwaite. We wiſh You had been open, and told us in Time how 


Tour Affairs ſtood—It appears to us very evidently, you have 


« riſqued your Reputation and Credit on the Faith of thoſe S. Po 


but canſider where You muſt have been in point of Reputation, 


< had We done otherwiſe than we did—It is now over; und we 
e will not do any Thing that ſhould leſſen your 'Credit— Therefore 


hip not an Ounce of Goods more, till your Affairs are ſettled 


The next Letter is dated Briſol 1 5% May 1752, Signed A De- 
ce youſhire and Reeve,” and directed to Wilkam Satterthwaite Mer- 


chant in Briſtol; and contains the followin ng Paſſage We can net 


help being uneaſy to think you have e on Us 


in for 720. 
Really You will Amke Us let your Bills go back proteſted, in ſpight 


of our Inclinations. We will pay ke but _ oe ea gen 7 


be dds another : We friendly hint 1. e | 
The next Letter is dated 2 5th June 1752, . wy ede : 


» They wers as above; and is thus — © William Satterthwaite, * Efteemed 


Quakers, 


Friend We really Jr theſe Proceedings will greatly buy your 


Credit in the Eyes of every judicious Perſon : It is very natural to 


e think, that will be the Conſequence. For our part, we would 


o wks a thouſand: Shifts, rather than trifle with our! tion as 


% You do with Yours—It' SA Matter well worth your ſerious Con- 
—  ſideration,” — 


4 5 ; * 
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ce S. Incloſed We return You Liebenrood's Draft 1501. which, 


« with one, Shilling Poſtage, place to our Credit. This is weh a 
Thing we never did before, nor ever will again.” 


The next Letter is dated 27th 


goes o thus“ In this laſt Letter, * Thee mentioneſt nothing of 


« remitting for Liebenrond's Bill, which Thee ordered us to ſend 
« for pe London : 4. Days before due, (which we did, and re- 
« turned thee in our ul ,) tho' Thee promiſed us faithfully to re- 


« mit for the ſame, laſt 6th Day was a Week: And having had 


e ſundry Letters that take no Notice. thereabout, We can not 1* Jp 
of 


thinking and ſaying that thee trifles 101th thy Creditors and 


« We are ſo much in Want ef Money as Thee o__ PMMibiy be; and : 


e had ve thought, Thee wouldſt have treated us in this Manner, 


We would not have advanced one Quarter of the Sum, to be 


allowed 10 J. per Cent. The Diſappointment to Us gives more 
ce Uneaſimeſs than all the Profits of a Yeat's Trade will do Us.” 


The next Letter is dated 14th July the ſame Vear, and ſigned as 
before; And is as follows —* William Satterthwaite, Eſteemed 
« Friendz, So much for your Affairs in and under our Cate; which £ 


* ſhall be managed with all Care and Frugality, _. 
2 81 EO ww. 

But What nert We lay y, appears. toUs in 4 very odd | lght—For 

K Eduard Wilcex has been with us, and ſays you have made ober 


aun Gaeds on the Sarab and Martha. 111 2.4 gives us ſuoh Ideas ; 
© tht. pe, Here not put Een to Paper to ſay our Sentiments, If you 
bench. Ne. ang mere Rigg ever We do return a Bill, We will 


en uy” 5. 


Tb went b is dhe 28h Jab the ſame Year, figned n 
fore, and is as follows William Sattertbwaite, — The Sarab and 
Martha, your 3ths. The Carolina, how much ? Tell Us: For 


* 22 mh ſecure Us, by @ Bill of Sale of Each. —that bt e Par 
you ſend. here ſome Security.—Say, y ath 


auchetts did of the Rice. We are willing to and by You, as 
* far a8. We can with Prudence; but an wadoubred Counter-Security 


cc 


. _ ih * a mh oe 
ang fue ne to ſee how you are going on, and have. of 
8 * later And what will be. the, Conſequence, if you are w. 


© Jo00 l ? We know, and have ſeen the Conſequence elſewhere.” 


- Same a 


* 
* 9 6 4 > bis 
- 
M9 * 
| " 
we” 
© F . 
2 Ys 4 - 8" ea 


June 1752, ſigned as before, 103 b 
directed to William 5 After referring to the laſt, it 


145 0 


er Mo of — 33 
« join in a Bond, or ſome good Man. Chimants will be made 
* Us, for their Proportions of Cargoes We have ſold; as 


e mu . dread the Conſequences of theſe repeated 4 
— eck, Lis have not the Maney We 
d up. Whatever you are, We are 
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kind have ſaved the moſt conſiderable Houſes from Ruin. 


— . 


Some vague Suſpicions beſide, have been mentioned at the Bar, by 
the Counſel for the Plaintiffs : as, that they were All of them 
Quakers, and endeavouring to play into Each other's Hands, to the 
Prejudice of Satterthwarte's other Creditors ; That Sattherthaaite 


had broke before; That all the Bills were after May; (which the 
Other Side denies, ) 


But as I proceed upon allnoing the Evidence to prove the Con- 
clufions contended for, It is only neceſſary to examine. what thote 
Concluſions are. The Report ſays, that © a falſe Credit was given 


the Bankrupt :”” 2. e. He would have broke openly, unleſs they 


had lent him Money. The Counſel for the Plaintiffs ſay, the De- 
fendants lent him Money, to keep him from failing, l his Ships 
and Goods might come Home, conſigned to Themſelves, or even 


to the Bankrupt's own Hands: Whereas if a Commiſion had ace | 


before that Time, the A/7gnees would have had them. 


It was left to the Jury, That if they believed, from the Evi- 


dence, that the Defendants knew or underſtocd the Bankrupt's Cir- 


cumſtancęs to be inſolvent at the Time they paid his Bills; the 


might find againſt them, upon the Ground of FR RAUD. And they 
found in the Affirmative. BE 


Had the Queſtion weed upon the Validity of a Payment made 
after an Act of Bankruptcy committed, within the * Act of 19 6. 


2. c. 32. (which was One of the Points made at the Trial,) 0 


Direction would have been quite agreeable to the Terms of that 
Act. But, as the Queſtion was, Whether, ſuppoſing the whole 
e Tranſaction before any Act of Bankruptcy committed, the Defen- 
« dants were to be excluded from claiming Satisfaction for the 
e Money they had advanced upon Satteritwaite's Bill, by Reaſon 


e of their Fraud in advancing it; We are all of Opinion * that 
*« the Direction was a Misr Ak E.“ 


It is xo Fraud, for a Factor, knowing the Circumſtances of his 
Principal to be deſperate, and believing that he muſt break unleſs he 
can procure Credit, to advance Money upon his Bills, 79 ſave him 


from an immediate Failure. On the Contrary, it is an honourable, 


friendly, and generous Act. No Prejudice can arife but to the Len- 
der Himſelf. He may loſe the Whole, or the greateſt Part of the 


Money ſo advanced: But the Principal's Eſtate, if he breaks, is by 


ſo much a Gainer; or ſome particular Creditors, to whom this Mo- 
ney has been paid, are Gamers, If, by this Aſſiſtance, the Prin- 
Cipal has the good Luck to „and his Ground, He and all his Creditors 
are benefited : But none of his Creditors can ſuffer by the Advance- 
ment of Money to their Debtor. Many beneficial Inſtances of this 
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from abroad conſigned to him, by which Means he may acquire a 
Lien upon them for his Reimburſment, the Factor's Conduct is à | 
little more prudent : But ſtill it is free from all Colour of Fraud. It i" 
is the wſual Method of Dealing between Principals and Factors in | 
good Credit ; the latter advance Money upon the F aith of Conſign- 
ments: But when a Factor, knowing his Principal to be in great 
Diſtreſs, and in immediate danger of failing, advances Money upon 
the Faith © that Effects beyond Sea i come over conſigned to 
him,” He acts meritoriouſly. 1 


If the Factor truſts that Effects of his-Principal will come over { | 
y 
; 


The richeſt Man in Trade may be ruined, while his EffeQs are 
abroad, and not in his own Power, to anſwer immediate Demands 
upon Him, (which was the Caſe of the Woodwards, who could not 
ſave themſelves from failing; though they had ſufficient to pay 305. 
in the Pound.) But the Factor may actually ſave him by this 

Aſſiſtance, till they come Home: and yet the Factor himſelf runs a 

great Riſque, and truſts to a precarious Security. For the Goods 
may in Fact be conſigned originally to Another; Or The Conſign- 
ment to Him may be countermanded; They may be ſold; They may 
be mortgaged, or burnt, or loſt, and never come into his Poſſeſſion 
ſo as to give him any Lien: And it appears by the Letters that have 
been read, that in this very Caſe, Satterthwaite unworthily made 
over to other Perſons part of the Goods to which the Defendants 
had truſted for their Security. . FT 


A Mortgage of Ships abroad, or of Cargoes upon the high Seas, 
by a Trader, to any Body, is good, notwithſtanding the Clauſe in 
* 21 Jac. 1. c. 19. though Poſſeſſion has not been actually deli- * Sed. 1th. 
vered : For a Bill of Sale is all the Poſſeflion that can be delivered, 
till the Ship comes Home. „ 


There ſcarce happens a Bankruptcy in which it does not appear 
that a fictitious Credit has been acquired by drawing and redrawing 
Bills of Exchange, and by Accepting and Indorfing Promiflory 
Notes: Yet there never was a Doubt, but that the Perſons lending 
their Names, by which they render themſelves at laſt liable, may 

come in as Creditors. The Caſe of a Man who has actually paid 
bis Money to ſupport the Credit of another, is infinitely ſtronger than 
that of lending a Name only, without advancing any Money at all. 
There cannot be a greater Paradox, than that a Man ſhould be 
guilty of a Fraud, in lending his Money with no other Proſpect but 
the Chance of being repaid it. | 5 
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A Notion “ that Lending Money to Traders, knowing them to 
e be in dubious, tottering, or diſtreſſed Circumſtances, upon Mort. 
* gages or Liens, is fraudulent ; and conſequently the Contract void 
ein Caſe a Bankruptcy enſues ;”” would throw all mercantile Deg. 
ling into inextricable Confuſion. Men lend their Money to Traders 
upon Mortgages or Conſignments of Goods; becauſe they ſuſpec 
their Circumſtances, and will not run the Riſque of their general 


Credit. 


Though We have All been clearly of Opinion, that no Conclu— 
ſion attempted to be drawn from the Evidence in this Caſe, allow- 
ing it to be true, amounted in Point of Law to the Offence of 


Fraud, and a Forfeiture of the Debt on that Account; Yet I have 


ſo great a Regard for the Authority of my Brother Noc, (whoſe 
Knowledge and Experience is as great, and his Opinion of as much 
Weight, as any Man's, both in Courts of Law and Equity,) that 
] was defirous to talk the Matter fully over with Him; which I 
have done. EY 5 


Ile ſays, the Point upon which the Defendant's Caſe is now put, 
and which was referved for his Opinion if it ſhould be neceſſiry, 
was not explained, or underſtood at the Trial, as it is now: And the 
Queſtion of Fraud was intangled, by not diſtinguiſhing this Caſe 
from that of a Factor having Goods in his Poſſeſſion conſigned to 

him before an Act of Bankruptcy ; and after Knowledge of an Act 
of Bankruptcy, advancing Money to the Bankrupt, with a View 
of covering the Effects and playing them into his own Hands, in 
Oppolition to the Bankrupt's Aſſignees. „„ 


But in this Caſe, where the Factors did not know'of the Act cf 


Bankruptcy, He is now fully convinced that the Facts did not 


amount to Fraud, and that the Jury ſhould have been fo told; And 
concurs in Opinion, that there ſhould be a new Trial. 


If We did not grant it, the Precedent of * Villain v. Hyde muſt 
be followed; where a Bill in Chancery was brought by the Defen- 
dant at Law in an Action upon an Indebitatus Afſumpſit, becauſe 
Allowances, which ought in Juſtice to have been made to Him at 
the Trial, were not made. Lord Hardwicke was, in that Cale, 
under great Difficulties how to proceed, upon ſuch a Ground, to 
give Relief in Equity: But the ſtrong Juſtice of the Caſe prevailed 
upon Him to ſhew fuch a Diſpoſition, as induced the Aſſignees to 


conſent to the Allowance, and make a Satisfaction agreeable to the 
real Juſtice of the Caſe. 


2 


We 
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We are all of Opinion that the Rule be made abſolute for a x | 1 
TRIAL : But the new Trial muſt be upon Payment of CosTs. _ 1 


R urx made ABSOLUTE, for a New T; rial, | i 
. = Upon Payment of Colts. 


N. B. The Aſſignees acquieſced ; and never tried” the Matter Wil 
again, in this Action, nor brought any Other. 
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Rex ver/. Turkey Company, 
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R. Norton moved, on Wedneſday laſt, for a Mandamus to ad- 
mit Mr. Jaac Rogers into their Company ; He having ten- 
dered 20 J. as the Act directs, and to make his Afirmation purſuant 
to the Directions of the late Act of Parliament made relating to that 


Company, 26G. 2. c. 18. 
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The only Reaſon of his being refuſed, was, That he declined to _ 
take the Oath preſcribed by that Act. Whereas Mr. Norton alledg- N . ohh 
ed, that as Mr. Rogers was a Quater, his Affirmation was ſufficient : | 

For which, He cited the Statute of 22 G. 2. c. 46. * © for allowing . F.$ penal. 
| « Quakers to make an Affirmation, in Caſes where an Oath i is or 


« ſhall be required.” 
Mr. Harvey offering now to ſhew Cauſe | 


It was agreed by the CourT and Counſel on both Sides, That | 
this was a proper Matter to come before the Court by way =: EO 1 
turn to a Mandamus, rather than upon Motion. Wheretore the | | 


 RuLE for a Manpamus 
was made abſolute. V. poſt, pa. 


The End of Hilary Term 1760. 
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Fletcher ver/. Hennington. 


IS was an Action of Debt, on a Bond conditioned far 
Payment of Moncy on OR 22 ſuch a Day. The De- 


fendant (having prayed Oyer of the Condition) pleaded 
Payment at a Day before the particular Day ſpecified for 


| Nd of it. The Plaintiff demurred to this Plea, as offering an 


emmaterial Hue. The Defendant Joined i in Demurrer. 


Mr. Hmward (who was Counſel for the Plaintiff) prayed 1 
ment for the Plaintiff; as this Iſſue might be quite immaterial, if 
found for the Plaintiff; ſo that the Plaintiff could not have Judg- 


ment upon ſuch a Finding: (though indeed it would be a material 


One, if found for the Defendant ; as Payment before the Day, would 
be Payment at the Day.) The Defendant ought to have pleaded 


it as Payment at the Pay: For Payment before the Day is, in Hom 


of Law, Payment at the Day. 


Mr. Aſpinall contra, "IH the Defendant, admitted 3 this Rea- 


ſoning would hold in Caſes of Money made payable, by the Con- 


dition, at and upon a fixed certain Day: But the Caſe, He ſaid, 
was quite different, where the Money is made payable at or befare 
ſuch a Day; which is the preſent Caſe. To prove which, He ci- 


„ Theres an ted the Caſe of * Tryon v. Carter, M. 8 G. B. R. where Lord Hard- 


imperfect 
Note of this 
Caſe in 2 


Strange 994. 


wicke laid down 5 Rule of pleading to an Action of Debt upon 
Bond with a Special Condition to be, © That wherever the Deten- 
<« dant pleads a Performance of the Condition, the Plaintiff muſt 
ce aſſign an abſolute Breach ; though this be not neceſſary where he 
e pleads a collateral Matter (as a Releaſe.“) 


And The CovuxrT agreed to this Diſtinction ; and ſaid that the 
proper Method, in Caſes where the — is made payable “ at or 
DS ——9 — 
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« before ſuch a Day, was to plead, as is done here, (if the Fact 
was ſo,) © that it was paid at ſuch precedent Day.“ And then, if 
the Plaintiff diſputes the Reality of any Payment at all, he may re- 
ply *© That it was not paid at the particular Day mentioned in the 


« Plea, nor at any Time before or after that Day: And this will 


bring the Point to the material and proper Iſſue, Whether it has 
ce been ever paid at all, or not.” . 


They held, conſequently, That the Plaintiff, in the preſent Caſe, 


ought to have replied, and not to have demurred. = - 


Whereupon, Mr. Howard prayed a Day or Two's Time, to move 
to withdraw his Demurrer, and reply to the Defendant's Plen. 


Which was granted. 


Rex ver/. Inhabitants of Chriſtchurch. Saturday 3d. 
| h | | May 1760. 


WO Juſtices made an Order for the Removal of Elizabeth 


1 Maxey Spinſter, from Chriſtchurch to St. Matthew's Bethnall 


Green, (both in the County of Mzddleſex :) And the Seſſions, upon 
an Appeal, diſcharged the ſaid Order; Stating the Caſe ſpecially. 


The Special Caſe ſtated—On the 24th of Auguſt 1757, the ſaid 


Elizabeth Maxey was hired into the Service of Robert Gilman of 


Chriſtchurch, for a Year ; and continued in ſuch Service there, from 
that Day TILL THE 7TH oF AUGUST Zhen next following ; When 


She was frightened into Fits, and thereby rendered incapable of do- 


ing ANY Service. That her Maſter being taken very ill, and being 
diſturbed by the ſaid Eligabeihb Maxey's Fits, her Miſtreſs deſired 
the Siſter of the ſaid Elizabeth Maxey to go with the ſaid Elizabeth 
Maxey to One Mr. Lemonier's in the ſaid Pariſh of St. Matzthero 


their Houſe, that She might be there under the Care of her Siſter : 
But if the ſaid Mr. Lemonier refuſed to admit Her, She was then to 


bring the ſaid Elizabeth Maxey back to her ſaid Maſter's Houſe again. 
That Mr. Lemonier accordingly received Her; and She reſided there 


about Five Days; and then She was taken into the Hoſpital, That 
the Day after the ſaid Elizabeth Maxey had been received into Mr. 
Lemonier's Houſe, She returned to her ſaid Maſter's Houſe, 70 fetch 


away her Claaths: And her Miſtreſs gave her two Shillings ; which, 


with what She had before received, made up the full Nar's Wages. 
That no Worps of Diſcharge paſſed between the ſaid Pauper and 
her Miſtreſs : But the ſaid Elizabeth Maxey LookED UrON Herſelf 

Pa Rr IV. Vor. II. 4 F As 


| Bethnall Green (where the ſaid Eligabeth Maxey's ſaid Siſter then 


lived as a Servant,) and to requeſt Mrs. Lemonier to receive her into 
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* 2 Strange 
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as then diſcharged from oe ſaid Service ; but believed that had She 

recovered her Health, her Maſter would have received ber again 
into his Service. That She continued under the Jame Indiſpoſition, 
till after the Year from the ſaid Time of Hiring was expired ; and 
never returned again into her ſaid Maſter's Service. And that on 


the 17th of Auguſt 1758, her Maſter hired anotber Servant in 25 
Place. 


And it is admitted, on behalf of the Appellants, That the ſaid 
Elizabeth Maxey was legally ſettled in the ſaid Pariſh of St. Mattbere 
Bethnall Green; Unleſs a ſubſequent One was gained by Her in the 


ſaid Pariſh X Chriſtchurch, under the abovementioned Circum- 
ſtances. 


The Seſſions, upon Conſideration of the Premiſſes, allowed of 
the Appeal, and vacated the Order of the two Juſtices: And they 
further Ordered the Pauper to be removed from St. Matthew's Beth- 
nal Green to Chriſtchurch, and require the Pariſh of Chriftchurch to 


receive and provide for Her, until they can free themſelves from the 
Charge thereof by due Courſe of Law. 


Mr. Norton's Objection to this Order of Seſſions, (upon his Mo- 


tion to quaſh it,) was, © That this Service in Chriſtchurch was not 


c ſufficient to gain a Settlement; "_ 17 . SHORT of the Year 
for which She had been hired, 8 . 


Mr. Afton and Mr. Stowe now ſhewed Cauſe Why the Order of 
Seſſions ſhould not be quaſhed ; and argued this to be a GOOD Ser- 
vice, within 8, 9 N. $- e. 30. 84. 


This was either an Inability by SicxNess, or an Abſence wh 
Lravr of her Maſter. In either Caſe, it is a a good Settlement. 


In 1 Strange 423, 424. fas v. Aubade of ip, Sickneſs du- 
ring 6 Days in the Middle of the Year, was no Objection to the Ser- 


vice; Nor Abſence 3 Days, at the End of the Service, upon a rea- 
ſonable Cauſe; Nor an Abſence of 4 Days, without Leave, in the 
Middle of the Year; So, in the Caſe of * Rex v. Inhabitants of 
Goodneſton, Tr. 18, 19 G. 2. B. R.— Leave to go to the Herring- 
Fiſhery, though the Servant was abſent about 3 Weeks at the End 


of the Vear, and did not return till 3 Weeks after the Expiration of 
it, was held a good Settlement, 


In the Caſe of + Rex v. Beccles, (cited in 2 Strange 1207,) Ab- 
ſence, by his Maſter's Leave to work for other Perſons 3 Weeks and 


3 Days (in all) was holden © not to prevent the Gaining a Settle- 
* ment. 


And 


44 ͤÄ.w—w „%% „„ 


Bader Term 3 ; Geo. 2. 


"A hew are 0 Words of Diſcharge ; nor any Conſent of the Maſ- 
ter to her being diſcharged. 


Beſides, the Maſter was bound to provide for and take Care of Her, 
whilſt She was ſick: And therefore it muſt be taken that She con- 
tinued tn the Service, The Failure aroſe only from the A# of God. 


Mr. Norton, Mr. Morton, and Mr. Lane, contra —argued that 
this Service was 2nſuffictent to gain Her a Settlement in Chriſtchurch : 

For She did not © continue and abide in the Service, one whole Year,” 
as the Act of Parliament expreſlly requires. 


In the ip Caſe, The Servant's Abſence (to viſit his Mother) and 
his Sickneſs too, were in the Middle of the Year : And the Abſence 
was purged, by the Maſter's receiving bim again. And the 3 Days 
Abſence at the End of the Year, (to go to the Statute-Fair,) was i 
den to have been unreaſonably oppoſed and denied by the Maſter, 


and with a fraudulent Declaration that the Servant ſhould gain no 
10 Settlement with him.“ 


In the Giodneſton Caſe, where the Servant went to the Herring- 
Fiſhery—lt was holden that the Servant was to be conſidered as all 
the While in the Service of the Maſter ; It being by Leave, and 
another Perſon hired by the Servant to do the Buſineſs : And the 


Servant returned again to his Maſter after the Expiration of the 
Year, and received from Him his whole Year's Wages, 


But here, the Abſence was 17 Days at the End of the Year; 
and She looked upon Herſelf as diſcharged ; and the Maſter bired ano- 
ther Servant in her Place, If this be allowed at the End of the 


Year, where can the Court ſtop? It may as well be a Want of 3 
Weeks, or a Month, or 2 Months, 


In 2 Strange 1022. Seaford v. Caſtlechurch, © Going away (with- 
“ out Leave) 12 Days before the End of the Year, prevented a 


** Settlement ; though the Maſter paid him the whole Year's 
12 Wage 


The Maſter's Generoff ity, in paying the whole Wages, makes no 
Difference in the Caſe. To gain a Settlement, there muſt be a 
complete Hiring for a Year, AND SERVICE for a Year: So it was de- 
termined in 1 Strange 143. Coombe v. Weſtwoodhay; Where a Week 


being wanting at the Beginning g of the Y ear, it was holden to be no 
Settlement. : 


The 
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The Acquiring a Settlement in a Pariſh, by Service, is 10 Benefit 
to the Servant: For a Servant has no more Benefit (in general) by 
having a Settlement in One Pariſh, than in Another. 


Lord MANSFIELID— This Caſe is an additional Proof, amon 


many others, upon how inconvenient a Foot the Law of Settle- 
ments ſtands. 


This muſt appear a very clear Caſe to any Perſon of common 


plain Senſe and Underſtanding, It is certainly a fair bond fide Ser- 


vice for a Year, without any Fraud on either Side, either of the 
Maſter or of the Servant. 


If a Maſter gives his Servant Leave to go upon any other Service, 


or to be abſent for a ſhort Time, and pays him his whole Wages, 
This is a fair bond fide Service. 


If the Servant is taken 10, by the Viſitation of God, Tet is a Con- 
dition incident to Humanity, and is implied in all Contracts. There- 
fore the Maſter is bound to provide for and take Care of the Servant 
ſo taken ill in his Service; and can not deduct Wages in Feen 

to the Continuance of the Servants Sickneſs. 


| Here, the Maſter requeſted Mrs, Le to take in his 1 
the Maſter himſelf being, at the ſame Time, ſick at Home. Then 
She was afterwards ſent to the Hoſpital by her Maſter's Conſent. 
And the Maſter and Miſtreſs paid Her her whole Wages, and were 
fatisfied with what was done. Can any One doubt of this being a 
Service, bond fide, for a Year ? Being ſent to an Hoſpital by a kind 


Maſter ought not to hurt the Settlement of a Servant viſited by 
Sickneſs. 


And I ſee no Difference between ſuch an Accident of Sickneſs 


happening in the Middle, or happening at the End of the Year : It 
is equally the Act of God, and without any Fault of the Servant. 


Mr. Juſt. DE x Iso ſaid He thought this the weakeſt Ground of 
Objection to a Settlement that he had ever met with. He con- 
curred with His Lordſhip, That the Illneſs of the Servant happen- 
ing at Ore part of the Year, or at Another, (being always the Act 


of God,) could make no Sort of Difference. And He was ex- 


tremely clear that this A# of God ought not to prevent the Servant 
from gaining a Settlement. And if, by the Conſent of the Maſter, 
She be {ent to an Heſpital; ſhall that alter the Caſe, and make it 
different from her being kept at Home in the Maſter's own Houſe ?. 
Surely, not. She certainly does“ continue and avide in the on 

2 — of 
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of her Maſter. For, © Continuing and abiding in the Service”. 


means Not deſerting it: And ſhe can not be conſidered as ha- 
ving POO: her Service. 


There was. no Need of any Caſes being cited upon this Occaſion: : 
That of ip comes neareſt to the preſent Caſe. 


Mr. Juſtice FosTER concurred with His Lordſhip and Mr. Juſt. 
DenisonN. He ſaid that the Relation between the Maſter and 


Servant certainly continues: It is not put an End to, by this YVi/ita- 
tion of God, And He obſerved that the Sending her out of the 
Maſter's Houſe to Mr. Lemonier's, and afterwards to the Hoſpital, 
was for the Eaſe of the Maſter, and for his own Convenience. 


Mr. Juſt. WIL Or faid It was the cleareſt Caſe that could be. 


The Diſtinction between the Servant's Abſence in the Middle 


and at the End of the Year, turns upon the Abſence in the Middle 
of the Year being purged by the Maſter's receiving the Servant 
again z Which 1s not the Caſe of an Abſence at the End of his 
Year, when He dos not return. 


But with regard to the Act of God, Iaeſ; It is jut the ſame | 


Thing, whether that happens at the Beginning, Middle or End of 
Year : The T:me makes u Difference, in the Reaſon of the Thing. 
And in the preſent Caſe, the Servant's being at Mr. Lemonter's, or 
in the Hoſpital, is juſt the ſame Thing as her being Kept i in the 
Maſter's Houle, under his own Roof. 


I do not agree to the Poſition © That the Servant has 10 Benefit 
« by gaining a Settlement in a Pariſh,” It is x9 indifferent to a 
Servant (very often) in what Pariſh he gains a Settlement : It is, 
in many Caſes, an Advantage, in Fact; and has always been, and 
ought to be looked upon as ſuch, It is a Reward for their Labour 


and Service: And in Hat Light, it is but reaſonable to conſider 1 it.. 


Mr. Juſt. Fos TER agreed with Mr. Juſt. Wirte r in this. 


Is it indifferent to a FoREI16NER who has no Settlement of his 
own ? It is certainly a Benefit to ſzcb a Perſon : For He ob:ains a 
Settlement by the Hiring and Service, Inſtead of | being (as he vw a8 


before) without any Settlement at all. 


Per Cur. unanimouſly, 
ORDER of Sess10Ns confirmed: 
Ok pER of two Juſtices quaſhcd, 
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Tueſday 6th 
May 1760, 


Declaration. 


Eaſter Term 33 Geo. 2. 
' « p = : B 
13 8 414 


Johnſon and Another, Aſſignees. of Hargreav ves a 


Bankrupt, ver/, Smith, Widow, Executrix of Tho- 
mas Smith, her late Huſband, 


Hil. 3 323 G; 3, 2 24. 


* HIS was an Action upon the Caſe upon Aſſumpſit, ft brought by 
the Aſſignees of the Bankrupt's Eſtate and Effects, for 200/, 


for Goods ſold 1080 delivered by the Bankrupt (before his becoming 
ſo) to the Defendant's Teſtator, in his Life-time. 


tc came before the Court, upon a Demurrer to the Defendant's Re- 
joinder: And it is neceſſary to ſtate the Pleadings particularly; be- 
cauſe a great Part of the Argument turned upon them. 


The Action was laid in Lancaſhire : And there was Nothing - 
traordinary in the Declaration. It was a Common and Uſual De- 
_ claration, containing ſeveral Counts. The firſt Count was For 


that Whereas the Defendant's Teſtator Thomas Smith, in his Life- 


time, before the ſaid Richard Hargreaves became a 195 to wit, 
on the firſt Day of January in the Year of our Lord 1753, at Profton 
in the ſaid County, was indebted to the ſaid Richard Hargreaves in 
200 J. of lawful Money of Great Britain, for divers Goods Wares 
and Merchandizes by the ſaid Richard Hargreaves before that Time 
ſold and delivered to the ſaid Thomas at his Special Inſtance and Re- 
queſt; And being ſo indebted, He the ſaid Thomas in Confideration 
thereof, afterwards in his Lifetime. to wit, On the ſame Day 
and Year aforeſaid, at Preſton aforeſaid. undertook and to the ſaid 
| Richard Hargreaves before He became a Bankrupt hen and there 


faithfully promiſed to pay to Him the ſaid 200/. when He the ſaid 
Thomas ſhould be afterwards thereunto requeſted ; And whereas &c. 


{This is upon a Promiſe to pay what they were reaſonably worth, 
and an Averment of their being worth 2001.) Nevertheleſs the ſaid 
Thomas, in his Life-time, and the ſaid Mary (the Defendant) fince 


his Deceaſe, hath not nor hath Either of them paid &c. There were 


xit Plea, 


two Other like Counts, differing only in this, that they laid the 


Promiſe to be on 1/7 March 17 505 and charged the Debt to be due, 


and the Promiſes made to the Aſſignees, (not to Hargreaves.) 


The Defendant, kaving Leave to plead ſeveral Pleas, firſt pleads 


« that her Teſtator did not, in his Life-time, undertake and pro- 


«© miſe, in Manner and Form c.“ And upon this, Iſſue is joined. 


And 
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And for further Plea, She ſays That the ſaid Thomas Smith did 24 Plea, 10.480 1 
c nt promiſe or undertake, in Manner and Form as the ſaid William M 
** Johnſon and Richard Leigh have above complained againſt Her, 0088 HH 
at any Time within Six Years next before the Day of exhibiting the TAP HH 
% AFORESAID BILL of the ſaid William Jobnſen and Richard Leigh. I e 
And for further Plea, as to the two fir Promiſes mentioned in 34 Plea 1 
the Declaration, She pleads a Sett-off. IWR 
The Plaintiffs reply, as to the Defendant's ſecond Plea i in Bar, Replication to 17.000 10 
© That after the making of the ſaid feveral Promiſes and Underta- 4 Pen. | W 1 
© kings in the ſaid Bill mentioned, and after the ſaid Richard Har- 1 
«© greaves became a Bankrupt, and alſo after the Deceaſe of the ſaid WW | 
« Thomas Smith, and wI THIN fix Years next after the making of | 
« the ſaid ſeveral Promiſes in the ſaid Bill mentioned, to wit, on the 10 
e 28th Day of November in the 32d Year of the Reign of our Lord 1 
the now 1 5 They the ſaid William Johnſon and Richard Leigh, 10 | | 
<« for the Obtaining and Recovery of their Damages by reaſon of i 1 
e the Non- Performance of the Promiſes and Undertakings in the "0,080 ff 
“ ſaid Bill mentioned, ſued owt of the Court of our ſaid Lord the ll | | 
King before the King Himſelf, (the ſaid Court then being at [i 
«* Weſiminſfter in the County of Miditeſex,) againſt the ſaid Mary, e 
ea certain Writ of our ſaid Lord the King called a LAT IT AT, di- 1 8 ill | 
e rected to the then Sheriffs of the City of 7ork ; By which ſaid OR 1111088 | 
" "6 


* Writ, our ſaid Lord the King commanded the aid "Sheriffs that 
< they ſhould take the ſaid Mary, in the ſaid Writ called Mary 
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20 Smith Widow and Executrix of Thomas Smith her late Huſband | 
“ deceaſed, and Jobn Doe, if they might be found in their Baili- Wl. | 
* wick, ant ſafely keep them. So that the (aid Sheriffs might have 1 | 
their Bodies before our ſaid Lord the King at Weſtminſter on Tueſ- MY 
<« day next after the Octave of St. Hilary then next following, to . 
* anſwer the ſaid William Jobnſon and Richard Leigh Aſſignees of 1 i | 
the Debts Goods and Effects which were of the ſaid Richard Hau- 1 | 
* greaves a Bankrupt, in a Plea of Treſpaſs; And that the ſaid | II 
<« Sheriffs ſhould have then there that Wit: Which ſaid Writ they 1 Wl. q 
« the ſaid . J. and R. L. as Aſſignees in Form. aforeſaid ſued : __ 
out againſt the ſaid Mary as Executrix as aforeſaid, WI IH In- . II 


' TENT. that the ſaid Mary might be perſonally ſerved with a Copy 
thereef according to the Form of the Statute in ſuch Caſe made 
and provided, and that the ſaid Mary might appear at the Return 
of the ſaid Writ in the ſaid Court here, at the Suit of the ſaid 
* W/m. J. and R. L. and that the ſaid Vm. J. and R. L. as Aſ- 
«* fignees in Form aforeſaid might thereupon exhibit their Bill in the 
ſaid Court here, againſt the ſaid Mary as being Executrix as afore- 
faid, for the Obtaining and Recovery of their Damages by Occa- 
Gon of the Non-Performance of the ſeveral Promiſes and Under- 


I takings 


Eaſter Term 33 Geo. a2. 


. called a LATITAT, did undertake and promiſe, in Manner and 


by reaſon of the Non-Performance of the CR e and 


Replication to 
zd Plea. 


Rejoinder. 


60 


cc 


<* takings in the ſaid Bill mentioned, according to the Cuſtom of 
© the ſaid Court here. At which ſaid Tueſday next after the Oc- 
« taves of St, Hilary, the ſaid V. J. and R. L. as. Aſſignees in 


% Form aforeſaid, came by their Attorney aforeſaid; And the faid 


« Mary likewiſe came by the ſaid T. H. her Attorney, and ap- 


« pearcd in the ſame Court here at the Suit of the ſaid V. J. and 


* R. L. acording to the Exigency of the faid Writ and the Cuſtom 
« of the ſaid Court here; And thereupon the ſaid Vm. J. and 
*« ſaid Intention, in the Term of St. Hilary | in the 32d Year of the 
« Reign of our ſaid Lord the now King, exh16ited their aforeſaid 
« Pill in the ſaid Court of our ſaid Lord the King before the King 
« Himſelf, againſt the ſaid Mary as being Executrix in Form afore- 
laid, for the Obtaining and Recovery of their Damages by oc- 
ion of the Non-Performance of the ſeveral Promiſes and Un- 
« dertakings in the ſaid Bill mentioned.” And the ſaid 1 
and Rd. L. further fay, © That the ſaid Thomas Smith in his Li 


« time, WITHIN yx Years next before {he fuing out of the faid Writ 


cc 


„Form as the faid W/m. J. and Rd. L. have above complained 
« againſt the ſaid Mary,” And this the ſaid W. J. and R. L. are 
ready to verify: Whereof they pray Judgment, and their Damages 


e to be e to them Ge. 


And as to the laſt Plea in Bar to the two firſt 8 They ly 
that Hargreaves was not indebted in Manner and Form as the 


« Defendant has in that Plea alledged: Upon hel Is 11 


joined. 


And the ſaid Mary, as to the aforeſaid Replication of the faid 
Wm. J. and Rd. L. to the Plea of the ſaid Mary ſecondly above 
pleaded 1 in Bar, ſays, te That BY THE COURSE AND CUSTOM OP 
« n CouRT of cur Lord the King bere, a Writ of LaTirar 
« ſued out AFTFK THE END OF ANY TE KI is SUPPOSED 70 have 
« iſſued out of the ſaid Court bere wiTuix the Term then Us »- 
* CEDING.” But the ſaid Mary further ſays © That the ſaid 
« Writ of Latitat in the aforeſaid Replication mentioned vas 
„ REALLY AND TRULY ſued out of the ſaid Court here, by them 
« the ſaid Milliam and Richard, AFTER the ſaid 28th Day of No- 
e vember in the ſame Replication mentioned, (being the A Day 
or MICHAELMAS 1 ERM in the ſaid 32d Year of the Reign of 
-our ſaid Lord the King,) that is to ſay, on the EiGu1tn Day of 
DECEMBER in that Year ; and on the SAME Day and Year, was 
$1GNED according to the Form of the Statute in ſuch Cafe made 
and provided; And that the ſaid Thomas Smith did xo promiſe 


cc 
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2 — « Have 


Rd. L. as Aſſignees in Form aforeſaid, according to their afore- 


er undertake, in Manner and Form as the faid Wilkam and Bieta 
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ce have. abeve rr, at any ag WITHIN. SIX * "4 NEXT 
« BEFORF THE SAID EIGHTH Day of DECEMBER, on which 


« Day, the ſaid Writ of Latitat was ſo REALLY and IN Tr 


« ſued out as aforeſaid: And rds the ſaid Mary is ready to verify. 
Wherefore She prays Jodgment Whether the ſaid illiam and 
Richard ought to have or maintain their aforeſaid Action againſt Her. 


To this Rejoinder the Plaintiffs demur, generally: And the De- Demurrer. 
fendant Joins in Demurrer. 


This Demurrer was argued, on Tueſday 5th February 1760, by 
the two Counſel who had ſigned the Pleadings ; viz. by Mr. Serj. 
Poole for the Plaintiffs, and Mr. Yates for the Defendant. 


The only Queſtion was, Whether the Truth of the Fact 
5 could, in this Caſe, be averred contrary to the Fiction of Law.“ 


Mr. Seri j. Poole, for the Plaintiffs argued that the Rejoinder was 
a bad One, for two Reaſons : 


1 ſt. Te; is overring againſt the Record : 


adh It is contrary to, and deſtructive of the Practice of this 
Court; and tends to defiroy the Writ of Latitat itſelf; F. or the Writ 
would be a . if teſted in Vacation. 


Firſt—lt is an Averment Lg the Record. For the T: e of the 18 Objedtion. 


Writ is a Matter of Record, 1 Siderf. 271. Batly v. Bunning. 
1 Med. 188. Furrer v. Brooks, Admini 5 of Jo. Brooks. Cro. 
Car. 204. Watts v. Baker. I Ro. Abr. 538. Title Court, Letter 
M. pl. 4. S. C. 1 Sid. 53. Dacy v. Clinch. Style 156. Coles v. 
Sibfye. Carthew 233. Culliford v. Blandford. Sir T, Jones 1 50. 
wg v. een. 1 Lutw. 333. Aldworth v. Hutchinſon. 


In Paſ. 5 G. 2. C. B. The Caſe of Jones v. Burnet was an Af. 
ſumpfit agel the Defendant, brought by the Plaintiff as Indorſce 
of a Promiſſory Note, by an Attachment of Privilege, The De- 
fendant-pleaded ** that the Attachment iſſued on the 12th of Fobru- 
* ary, and that the Note was not indorſed till after that Day.“ 

The Replication was That reverd the Writ was ſued out in the 
Vacation Cc, on ſuch a Day, though teſted on the 12th of 
February; and that the Note was indorſed before that Day.” 
And on Demurrer, the Replication was held bad. This is a Caſe 
in Point: For it was“ That reverd it was ſued out in Vacation-time, 


* ig. on ſuch a Day &c.” 


The only Caſes where this has been attempted in 2hjs Court, are 
the two following; viz. Hoare v. Yates, P. 5 G. 2. B. R. 20% Tr. 
Part I. VOI. II. HK. 28. 
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|. Mt. A. 1 — 


7, 8: ad M. 8 G. 2. But no Judgment was given in that Caſe; | 


it having been, at laſt, ended between the Parties. It was upon M4 
Bill of Middleſsx, which has no Teſte : But this is on a Latitat, 
which has a Teſte, The other Caſe was that of Medcalfe v. Bur- 
roughs, M. 14 G. 2. B. R. 8. P. But this Caſe, though ſolemnly 


argued, was never determined: It was to have been argued a ſecond 
Time; but never came on any more. 


_” 6% - wick v. Cook, P. 2 G. 2. B. R. 1 Saund. 298. Greene v. Jones. 


Shirley v. Wright. 


« j Vacation would be void“ And if the Plaintiff ſhould have a 
Verdict and Judgment upon ſuch an Iſſue as this, it would be a 
Nullity and erroneous. And yet if the Rejoinder be proper, the 


be nogatory. 


Teſte before the Dedimus „) It ſhould be averred “ that in Fa#. the 
« Writ of Covenant did not iſſue till ter the Dedimus, This 


would, if it were to be permitted, ſet aſide all the Land Securities 


in the: Kingdom. So, in the Caſe of Recoveries, any fach Aver- 


ment of the Proceſs iſſuing, in Fat, in Vacation-time, would be 


bad. By Law, no Proceſs can iſſue, bat i in Term-time, in any Caſe 


whatever. This Method of Pleading might be extended by 110 : 


en! if it were to be allowed 1 in any. 


30 Olin And the Defendant is Eſapped from averring this Fact: oh the 
appel. 
Which differs from Caſes of Averments by Strangers, Who are 
intitled to many Privileges which Privies can rot claim. 


Mr. Tote, contra, for the Defendant. 


This is an Action on ſeveral Promiſes made by the Defendant $ 
Teſtator; To which, She pleads Non afſum 


the Time of exhibiting the Bill. The Plaintiffs reply © That the 
© Plaintiff ſued ont a Latitat teſted on the 28th of November.” 


on the 8th of December; And that the Defendant's Teſtator did not 


promiſe within 6 Years of that Day, To which — the 
Plain * bare demurred. 


This 


:d Objection. In Proof of the Second Poſition, He cited the Caſe of * Faft- 
1 Siderf. 304. Mandamus, pur Sterling, al Moniers. 2 Salk. 700. 


Theſe Caſes are in Point, to prove * that a Latitat really teſted 


Plaintiff muſt be obliged to ſutrejoin er: Which would 


| Suppoſe upon a Fine, (where the Writ of Covenant always 1 | 


Objection ariſes from One who is Party and Privy to the Suit; 


fit — — ſex Annos of 


The Defendant rejoins © That in Fact the Latitat was iflued out 
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This Point en vp * Construction of the Statute of Ts. 
mitations : And the Queſtion is What is a COMMENCEMENT or Su- 
19G of the Action 25 that Statute; And Whether the Defen- 
dant be at Liberty to aver the real and true Day, on which the La- 


titat in Fact iſſued. 


- 


Mr. Serj. objects That this is Averring agarnft the Record; That 


e it would be defirufive of the Practice of the Court, and even of 


<< the very Writ itſeſf; and © that the Defendant being 20 and 
Privy to the Suit, is 6 * from averring this Fact. 


It may be obſerved, in the firſt Place, that No TrsrE of this 


aides 75 expreſſly SHE WR; nor is there even a Reference © prout patet 


< per Recordum: The Plaintiff only alledges © T hat he Jued 0% out a 
% Lune fejied on the 28th of November.” 


* llksoweer, what We deny is the Fact that the Writ ISSUED on 


the 28th of November.” The very ſuing of the Writ af all, 
may be denied: Much more, the Time of iſſuing it, or the Day 
upon which it iſſued. We fay © That in Fad it did not iſſue, till 


<* the 8th of December.” This Fact We aver, and rely upon. 
And the true Time of taking out the Latitat may be averred, con- 


trary to the nominal Teſte : The Plaintiff may declare fo; And the 
Jury ury may find ſo. This was determined in the Caſe of . 


v. Saltontal, 1 Vent. 362, 363. 


The Suing out the Writ is a Matter of Fa; an AR done by the 


Phintiff: And the Court will not intend ** That this 3 was 
< really fued out and iſſued in Term,“ merely becauſe it is tefted in 


Term-time ; Eſpecially, when the Fact appears upon the Record to 


| be otherwiſe. And the Fact does ſo appear upon the Record: For 
the Demurrer admits © That the Writ was, in Fact, ſued out and 


us iſſued our of Term.“ 


And there is nothing to preclude che Defendant from ſhewing 


and averring this Fact: Here is no Eſtoppel at all; becauſe the Truth 
is apparent upon the ſame Record. Co. Litt. 352. a. b. lays down 
the Rules of Eſtoppels ; and the 8th Rule is expreſſſy ſo. The Cafe 
of Kemp v. Goodal in 1 Salk. 277. ſettles the Difference about Eſtop- 
pels; and lays it down © That where the Eſtoppel appears upon the 
Record, the other Side may demur,” 1 Zutw, 329, 333» 334. 


Aldworth v. Hutchinſon was the fame Point: And it is there obſer- 


ved ** That if that Judgment was given upon the Reaſon of an 


£ ** Eſtoppel, a Covenant might be in Judgment of Law broken, 
Si -: where, in Fact, it was not broken.” 


But 
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But even ſuppoſing the Teſte to have been formally and expreſſy 
ſhewn, yet the Time when a Latitat issu Ep, is traverſable, and 
may be averred different from the Teſte. The Caſe of Bilton v. 


Jolmſon and Long, in 2 Keb. 173, 198. and Raymond 161, is a Re- 


ſolution in Point, moſt expreſs and ſtrong. The Caſe. of Chancy v. 
Rutter, 3 Keb. 213. was a ſubſequent Determination of the ſame 


Point, accordingly ; ; and upon the Authority of the former. Caſe, 


and of Bennet and Pilkin's Caſe. The Caſe of Lazall v. Dyer, 


2 Salk, 650. is ſtrong in Point: Where the Court held a Writ, teſted 
of a preceding Term, though gay a Proceeding of that Term, 


yet not to be ſo in Fa#. And 1 Ro. Abr. ce2. Letter F. 4, +. 


is to the ſame Effect, and diſtinguiſhes betweng the . of the 
Writ, and the Date of It, 


The Caſe of Man v. Adams, in 1 2 432. was an n Action of 
Debt againſt an Executor ; who pleaded plene adminiſtrauit: And 
there was a Replication of © Aſſets die exbibitionis billæ, ſcilicet the 
<« 23d of October. The Court ſaved to the Defendant, en * 
dence, the Time of the Coming © in of the Bill. 


The Stamp- Aft requires the Officer who ſigns the Latitat to (et 


down the Day and Year. of Signing the Writ. Now the Officer 


could never be convicted of a Neglect of his Duty, if no Averment 
could be made contrary to the Teſte. Therefore there « are Caſes 


where this ey be done. 


The next Cardderation” . Whether ibis be a Caſe, where it 
« may or ought to be done.” 


25 the Onlh of Watts vi Boher. e 
Nothing to the preſent Caſe. The Time of ſung out the Writ 


could not be in queſtion in that Caſe: For the "ory 0 itſelf was 
prior to the Tender of Amends. E 


The Caſes of Dacy v. Clinch, 1 Sid. 53. and Coles v. Silhe, in 
Style 156. and Culliford v. Blandford, in Carthew 233. are only, 


8 That Suing out a Latitat within 6 Years will ſave the Statute :” 
They prove Nothing mare. 


In the Caſe of Metcalfe v. ks the Return was ſet forth; 


and the Record referred to. As to the Caſe of Adworth v. Hut- 


chinſon, in 1 Lutw, 333. there was no final judgment nor any 
Cauſe hewn: And the Reporter's own Note _= the Judgment 
niſi, is s qgain nft it. 
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The Cafe of Jones v. Burnet aer from this Caſe: And there, 
the Plaintiff contradicted his 9wn Writ. He might have brought 


his Action ſooner too. And that was an Attachment of Frivilege : 
This is a Latitat. 


In the Caſe of Walburgh v. Salting fall, H Holt only Grad as 
Counſel : He did not ſpeak as a Judge. Therefore what He there 


aid, was no N at all; Eſpecially, as the Court determined 


The Caſes of Baily v. Bunning, and Furrer v. Brooks were 
Queſtions on Common-Law Points: This is on the Conſtruction of 
an AF of Parliament. And the fi#itious Relation of the Teſte 
ought not to olaſh with the Drtention of the Legiſlature, in the 
Conſtruction of an Act of Parliament. Much leſs ſhall the f7:- 
tions Relations of Law overtern the Intention of the Legiflature in 


a Statute made for the Security of the Subject, and to a ſtale 
Demands from being ſet u p. 


The Caſe of Green v. Rivett, in Salk, 42 1. and 422. 00 
mentions 7h16 Statute as being to be favoured; ”M becauſe the Secu- 
« rity of all Men depends upon * 


=. Words of the Statute are © commenced and ſued wiTHIX 6 

Tears, and NOT AFTER :” Therefore the Plaintiff can not en- 

large the Time to 6 Years and 4 Months. The Word © fued,” is 

as ſtrong as if it had been act, y ſued: And it is confined to 

% not after” the Six Years. So that the Plaintiff was actually : 
_ barred by the Statute, before he ſued this Writ. And Fiction ſhall 

.not elude the Statute, when the Plaintiff was already barred by it. 

Theſe Fictions do not always prevail: And they ſhall never prevail 

ſo as to work a Mrong. The Caſes of Bilton v. Ilan and Long; 


and Cbancy v. Rutter ; and 1 Ro. Aer. 552; and Man v. Adams, all 
prove this. 


It has been urged, © That this Rejoinder would 45 roy the 
Latitat itſelf, by making it a Nullity and erroneous.” But this 
Writ was, in Fact, originally a Nullity, within the Meaning of this 
Statute ; as being Tued in Vacation, after the 6 Years were expired. 
However here the Averment 1s efential to the Merits of the Caſe, 
and the Proviſion of the Statute. Tf the Writ was in Fact ſued 
out, after the Six Years expired; it is immaterial, Whether it be a 
Nullity or not, in Point of Legal Form : For the Time of Suing out, 
muſt here be taken in the truc One Senſe of the Words, 
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He aledged that the Juſtice of the preſent Cale was on his 


Client's Side; And relied upon his Obſervation abovementioned, 


* . 2 Keble 
17. 


that this Rejoinder purſues the very Words of the Statute, WARN) is 
a beneficta! Law, and ought to be favoured, 


Mr. Serj. Poole, in Reply. It appears upon the Face of the Re- 


cord, That the Teſte and Suing out of this Writ was in Term- 


time: For it is neceſſarily to be preſumed that the Writ muſt have 
actually iſſued on the Day when it was teſted, which muſt be in 
Term-time. And it is here, in this Replication, alledged i in the 


Common Way of ſetting it out in Pleading. 


And the Eſtoppel here appears upon the Record itſelf ; And there- 
fore it need not be Pleaded by a Party to the Record, 


As to the Caſe of Bilton v. Johnſon and others, in 2 Keble 17 z. 


and 198, and in Raymond 161. That may ſafely be admitted to be 


Law: For that is the Caſe of a Stranger; (for the Defendant, the 
* Sheriffs Bailiff, was a Stranger to the Original Action;) and it was 


for the Furtherance of Juſtice, and to prevent Frauds. But that 


Caſe does not prove © That it may be done by Parties and Privies. 
Harriſon's Caſe cited in 3 Keb. 213, 214. in the Caſe of Chancy v. 


Rutter, expreſſly takes the Diſtinction between Strangers, and Par- 
ties or Privies ; and ſays © That a Stranger is not concluded; but 


« the Party i s. The Caſe of Pigot v. Rogers, Co. Jac. 561, was 


alſo the Caſe of a Seranger; not of a Party or Privy. 


As to the Stamp- AE, and the Statute of Fraud The er only 


relates to the Officer ; It does not affect the preſent Doctrine. The 


latter relates only to Purchaſers : The Judgment is the fame. as it 
was before, with regard to all other Perſons, 


As to Conſtruing thi Statute of 3 according to rakes In- 


enen The * Commencing a Suit,” and © Suing out Proceſs,” (the 


two Expreſſions uſed in the Statute, ) muſt mean the very ſame Thing : 
and this muſt be determined by the TESTE of the Proceſs ſued out, 


ds 4 Commencement of the Suit. 


Lord MansFIELD—This is the ſeventh or eighth Time that 
this Queſtion has been argued at the Bar: Therefore there needs 
no further Argument, We will conſider of it. 


Cur. apyis'. 


Lord MANSFIELD now delivered the ſolemn Reſolution of the 
Court ; (having firſt ſtated the Pleadings very particularly ; in which, 
he ſaid a great Part of the Argument conſiſted.) 


This 
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This Demurrer can only be ſupported upon one of theſe two 
Grounds ; either (11t. ) That the Fa averred is not relevant; Or 
(2dly.) Suppoſing it . That Proof cannot be received, to ſhew 

the Truth. 


The firſt 4 0 upon the Conſtruction of the Statute of I Limi- 
tations * 21 Jac. I. 66. | AY 


Nor there never was a plainer Propoſition, conceived in nber 
Engliſh Words, than the Rule laid down by this Act of Parliament: 
It enacts © That all Actions upon the Caſe (other than ſuch Accounts 
« as concern the Trade of Merchandize between Merchant and Mer- 
te chant their Factors and Servants) ſhall be coMMENCED Ax D 8VED 
« within Six Years next after the Cauſe of ſuch Actions or r Suit, and 
* NOT we” 

The Statute ! is Negative, and prohibits that which muſt be the 
Act of the Party. Be the Form as it may, The Sud, Commen- 
CING or BRINGING an Action, muſt be by ſome Aci of the Party: 
And Tu Ar is the Thing prohibited, after the Expiration of the li- 
mited Time. 


* ect. . 


The preceding AR of Limitations 32 \ E. *. c. 2. computes the 


Preſcription, from the Time run before the 
therein mentioned: But, becauſe that would not be a true Criterion 


TxsrE of the Writs +7. $1, 2, 3. 


of the Time of commencing Suits within the Proviſions of this Sta- 


tute of 21 
profeſſes to be made for quieting of Mens Eſtates and avoiding of 

Suits,) purpoſely avoided mentioning the Teſte of Writs, the Exhi- 
biting Bills, the Arreſting, the Holding to Bail, Summoning, Ser- 
ving or any other Form of Proceſs; but, leaves to every Court, to ſay 
« What Act of the Party coOMMENCEs the Suit ,” and, after the li- 
mited Time, forbids zhat being done. 
expire, the Prohibition attaches : The Legiſlature ſays <« he ſhall not 
ve „ AFTER that Time.” If the Time expired in June, and He 


takes out his firſt Proceſs in Oclober; That A# done by him in 


October is prohibited, and againſt the Law: For the Statute ſays 
he thall noT ſue AFTER. 
ſue after; then this Eee? of the Antedate is directly contr "7 to both 
the Words and Meaning of the Act of Parliament, 


No Anfiver has ever been given to this, but by ſuppoſing that the 
Statute meant to prolong the Time, as to Suits in the King's Bench, 
as far as the Courſe of that Court, of Ante-dating Writs, would 
curry it. 


The Moment the Six Years 


This 


Jac. I. c. 16; The Legiſlature has, in the latter, (which 


If by Antedating the Writ, He does 5 
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This begs the Queſtion, againſt Demonſtration, The Words are 


general: The Reaſon of the Law is generdl, and n en en 
this Exception. | 


Why bar the bringing Suits by Original, and not by every ods 
Writ ? Ny ſhut the Door of every concurrent Jurifdiftion peu ql 


out the Kingdom, while the Court of King's Bench was left open) 


What ſpould be the Period, was at firſt arbitrary and indifferent ; but 
when it is once fixed, It maſt egtrally Bat, in every Court: Otherwiſe | 
it is no Limitation of Actions, not Avoidance; of Suits. + tits Wyse 

fl 


Me Courſe of Ante-dating Writs ſaed out in the Vewehes; ed 


. © ſappoſing chem to be of the preredent Term,” affords no Colour 


for implying ſuch an Exception. The Legiſlature might have ſaid, 
5 has Ks Six Years a Writ ſhould not 5 ſued out in the Va- 
* cation, though bearins Teſte before the End of the Six Years.” 


77. aking ont the Writ be that firſt” Step by which the Party brings 


or commences his Suit, The Legiſlature bat ſaid, © That after Six 


<«. Years He ſhall not take ont the Writ. The Statute conſiders the 
Time when the Suit is really brought; and can by no Poſſibility 


be implied to refer to the retroſpective Teſte of the Writ, by ny 
Courſe of this Court. 


If fo plain a Thiog can bs made 1 dos ne hs Aa 
Clauſe in the Act, which is deciſive *—© Sufficient Amends may 


be tendered for an involuntary Treſpaſs, before the Action brought. 


Apply the Argument to this Clauſe, and the Proviſion will be 
thus; To prevent frivolous and vexatious Suits, there may be 
« 4 Tender of ſufficient Amends, BEFORE the Adlion brought ; but, 


* by an implied Reference to the Courſe of the Court of King E Bench, 


* the Party may, AFTER, Zbe Tender, bring his Action with an 


* Ante-date, which ſhall cver-reach and defeat the Tender: {oe 
ſo the implied Reference repeals the expreſs Text. 


It happens moſt unfortunately too, for this Hypotheſis * of an 
« implied Reference to the artificial Commencement of an Action 


« by the Courſe of this Court, that if it was admitted, the Suing 
out a LATITAT would nor ſave the e of the Statute. The 


B1LL here is as an Original Writ; and the Want of it eq 
cured, after a Verdict: It is the firſt Proceſs upon Record ; and, by 
the Courſe of this Court, the Commencement of the Action. The 


'Form of pleading the Statute of Limitations ſhews that: It is 
Ante Impetrationem Brevis,” in the one Caſe; ©* Ante Exbibi- 


* fionem Bile,” in the other. 
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It was not ſettled till many Years after the Statute, ** that the 
« Plaintiff might reply a LaTiTAT ſued out within the Six Years.” 


In the Caſe of * Coles v. Sie, in 1649, it came before the Court; r 56. 


And the Point was adjourned. But in Mich. 13 C. 2. in the Caſe pn 49- 


of Dacy v. Clinch + ; and lately, in M. 21 G. 2. Henderſon v. Mit- 


Latitat. There could be no Doubt but that Exhibiting the Bill 
was: bringing. the Action; and therefore the Plea that Six Years had 
run before Exbibiting 2 Bir,” was certainly good: But the 
LATITAT was held (and rightly held) to ſave the Bar, within the 
Reaſon and Equity of the Caſe. The Statute did not intend to bar, 

unleſs the Party had acquieſced Six Years. But he who ſued out a 
Latitat, to bring the Defendant into Cuſtody that He might declare 
againſt him, did not acquieſce, within the true Meaning of the Act; 


though, artificially, the BILL is, upon the Record, the fir Step. 
The Day He ſued out the Latitat, He might have taken out an 


ORtGmarL: And any Conſtruction of the Statute, to make it bar 
One: Form of Suing, while Others were open, was nugatory and 
contrary to it's true Intent. But to bring it within the Equity of the 


Law, the Latitat muſt be taken out with Intent to declare in that 


Attion; and muſt be continued to Filing the Bill. 


' When the Replicariaa of a Latitat came to be allowed to fave 


the Bar and prevent the Running of the Statute, becauſe Suing out a 
Latitat was, in real Truth, an Act of Diligence i in the Party, and 
the fir/# Step towards recovering his Demand by the Action depend- 


ing, (though in a „ict legal Senſe, by the Courſe of this Court, 
ſuch Action is not deemed to be brought till the Bill is filed ;) It 


would be moſt extraordinary and moſt unequitable, nat zo allng this 


Equity to be rebutted by the Defendant, by ſhewing © that in real. 


« Truth the Time was run before the Plaintiff took any Step.“ 5 
was actually barred, before He ſued out the Latitat; though, i 
Form, by the Courſe of this Court, As the Action is ſuppoſed * 


be brought later, the Latitat 1s ſuppoſed to be taken out earlier, 
than the real Truth, 


Very i would that Interprigation be, which ſhould conftrue 
the ſame Words, for the Plaintiff, according to the real ſubſtantial. 
Truth of the Thing, in Oppo/ition to legal Forms; and againſt the 
Defendant, according to legal Notions and Forms, contrary to real 
Truth More eſpecially when the Law, from the Nature of it, 


, to be taken liberally 1 in Favour of Defendanis. 


The Lima of Sets is founded in public Convenience; and 


attended with ſo much Utility, that Courts of Equity adopt this 


Statute as a poſitive Rule, and *PPIy it, by Parity of Reaſon, to 


Caſes not within it. 


PART IV. Vor, II. 4K I 


c. Sup. 


＋ 1 Siderfin 
Mer et al: It was determined © that the Plaintiff may reply a 53. 


— 
1 u— — 1 


— ͤ ꝗꝙ wiw.B — 
— >. di 


— — — —— — 


3 
. =: 22 


— — r — r 


r —muü ]— Äoͤ s 7˖˙ʃw R ü Op 9 EPR 


962. 


x. 1 A | «5 4 8. #4 — ? — 4 n 7 7 : 
Eaſter Term 2 
a 33 3 


Meaning of the Act of Parliament, Szx Years having expired ; E 


This very Cauſe, between Parties who (on both Sides) 4 are Stran- 


gert to the whole Tranſaction, ſhews the Wiſdom of ſonie Limi- 


tation. 1 Fg | 


J} 


"Therefore We are All clearly of Opinion, That, within the true 


FORE the Latitat was IN FACT TAKEN OUT, is ſufficient to rebutt 
the Matter of the Plaintiff's Replication; which alledges * that al- 


though the Suit was not brought within the Six Years, accordin 


* to the Courſe and legal Notions of this Court, Yet, in Fa#, It was 


„brought within the Time, by Juing out the Latitat.” Which 


brings Me to the 


Second Point Whether the Party may be permitted to su-. that 


the Latitat was taken out after the Six Tears expired. 


the TEsTE of a Latitat was concluſive, Wrong muſt neceſſarily 
be done, in many other Caſes as well as the preſent; And great 


Inconvenience and Abſurdity would follow. No Man, whoſe Cauſe | 


of Action aroſe in the Vacation, could ſue out this Procefs till the 


next Term : Which would be an Injury to Plaintiffs, and deſcat 


the very End for which this Practice was introduced. The Defen- 


dant might be arreſted long before the Writ ; He might be ſued 


after he had made a legal Tender: which would be a manifeſt In. 


Jury to Defendants. | 


But the Court would not 8 that a mere rm or Fiction f 


Low, introduced for the Sake of Juſtice, ſhould work a Wrong, 
contrary to the real Truth and Subſtance of the Thing : and they 
have (for 150 Years) uniformly held, © That where it "became ma- 


terial to diſtinguiſh, They would conſider the Day when the 


H. 17 J. 1. 
Co. Jac. 561. 


„ Writ was traben out, as the 9 and the Teſte, as the Form. as 


In the Caſe of * Pigot v. Rogers, it was held That a Latitar bear 
ing Date before the Bond upon which the Action was brought, buſt 


returnable after, was right; becauſe, ſays the Court, © the Proceſs 


« always Lears Teſte the laſt Day of the Term before.” So, in 
3 Keb. 213. An Obligation * not to proſecute before a limited 
Time,” was holden not to be broken by a Latitat taten out ar- 
TER the Time, though it was feſted B:FoR® : The Reaſon given 
is, © becauſe the Latitat is not ſuable with any other T eſte than of 
* the preceding Term.“ 


Where the Arreſt is before the Actual Suing out of the Writ, It 
has been often determined © that it cannot be juſtified ; and that the 


Day when it me may be averred, notwithſtanding the Teſte is 


e before the Arreſt.” | 2 


The 


2 — 
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The Caſe of * Bilton v. Johnſen and others, was Trespa and* F. 19C. 2. 
falſe Impriſonment in London. The Defendant pleads that J. S. 2% 7 4% 
ſued forth a Writ of Latitat, the laſt Day of Trinity Term, directed 198. 
to the Sheriff of R; and by Virtue of that, the Sheriff of the ſaid 
County made a Warrant to the Defendant, whereupon he took the 
Plaintiff; (Which is the ſame Impriſonment; ) abſque hoc that He 
is Guilty in London, vel aliter, vel alio modo. The Plaintiff replies 
“ That the ſaid Writ was in Truth proſecuted after the Impriſon- 
| cc ment, to wit on the gth of Auguſt.“ Upon this, the Defen- 
dant demurs. And it was Adjudged for the Plaintiff; “ Becauſe 
12 although the Teſte of the Writ is upon Record, And the Plain- 

& tiff can't aver againſt it, Yet here will be great Inconveniences if 
ce the Plaintiff cannot ſet forth the very Time when it was pur- 
© chaſed: And the Relation of the Date to the laſt Day of the pre- 
*.ceding Term is only calculated to prevent Fraud, but Nor to 
« juſtify a Tort.” And in the ſame Caſe, Ld. Ch. ]. Kelynge is + Kit. 
reported to have ſaid, © That the Time when a Latitat iſſued forth 
is traverſable, and may be averred otherwiſe than according to the 
© Tefle:”” Which was Agreed by the Whole Court; For a Rela- 
e tion hall not work a WRONG,” © If a Man be taken in the Va- 
cation by Warrant witbout Writ, and a Latitat be procured reſted 
ru the preceding Term, it ſhall not diſcharge the Wrong done after 
* the Teſte, and before the actual Taking out of the Writ ; but the 
Plaintiff may take Iſſue, hen it was e in T. ruth” 


In the Caſe of fl Hanway v. Merrey, It was holden, © that thou gh L P.21C. 2. 
© a Latitat may be lalen out before the Cauſe of Action, yet he? N 
Party can not be arreſted upon it till 2 And in chat Caſe, 
the Court diſcharged the Arreſt. 


In the Caſe of * Chauncy v. Rutter, In Treſpaſs and falſe Impri- * - 25 C. 2. 
ſonment, the Defendant juſtified by Arreſt on a Latitat; The 3* Be 215. 
Plaintiff replied, that the Writ. was aßen out after the Arreſt; 8 

To which Replication, the Defendant demurred : Et per Curiam, 

* The Ante-date of the Writ will not ſuffice, if the Proceeding be 

«c ter.. f 


$o, as to Tenders—In the Caſe of + Watts v. Baker, It was bold. + Ty. 8 Car. i. 
en That a Tender came too late after an Arreſt upon a Latitat.“ Co. Car. 264. 
But the Ground of that Caſe 7mplies, that if a Tender was made be- 
fore the Latitat taken out in Fact; the retroſpeciive Tefte of the 
| Writ, (which might be even before the Cauſe of Action,) could 
not deprive the Defendant of the Benefit of that Tender. 


"ho an Action upon the Caſe, where it is neceſſary to ſtate the 


Taking o out a Latitat, the Party may declare that it was * out 
e ſuch 
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* fach a 4g in the Vacation, bearing Teſte the laſt Day of f the 
„ preceding Term :” Or, if the Tejte only be ſtated in the Decla- 
ration, and the Queſtion ſhould turn upon the preciſe Day when it 
„H. 33, 34 was taken out, the Jury may find it. And this was * Adjudged fo 
C. 2. Hal. long ago as the Reign of Charles the Second. The Declaration al- 
, Su. ledged the Laritat to be ſued out of the Court on the 21ſt of Jan 
T. Jones 149, ary: The Jury found that the Teſte of it was on the 28th of Navem- 
and 1 Ventr3s her, being the laſt Day of the preceding Term; but that it was indeed 
8 95 ſued out of the Court on the 21ſt of January as the Plaintiff had 
declared. The Declaration was held to be good, becauſe it was ac- 
cording to the Truth of the Fatt, Suga the T, e of a Latitat maſt 
be of the preceding Term. 


—— 
13 - 3 


+ Thisis an In the + ſame Caſe, reported i in + 1 Ventr. 302. It is ſtated that 


I. a Special Verdict was found, te that the Latitat bore Teſte the 28th 
Terms later of November 32 Car. 2. but was really taken out the 21ſt of Ja- 
than that in c nzary following.” Holt, who was Counſel for the Defendant, 
bir J. Jones. argued that by Law it muſt be deemed to be taken out the 28th 

of Nevember, when the Teſte is. Ld. Ch. J. Pemberton is reported 

to have given the Rule in the following Words—* We know the 

& Courſe of this Court is, to Teſte Latitats taken out in the Vaca- 
tion, as of the Term preceding: and the Courſe of a Court is 
e the Law of a Court. The Plaintiff might have declared, That 
he ſued out a Latitat the 21ſt of Yanuary, teſted the 29th of 
November preceding: And if he be not eſtopped to declare fo, 


Surely the Jury may find the whole Matter.“ And ſo Judgment 
was given for the Plaintiff. 


Numberleſs are the Acts of Parliament in the Statute-Book, which 
give Actions“ ſo as the Suit be brought or commenced within One, 
Two, Three, or Four Months, or ſome longer Time, and not 
1 afterwards: And many give Actions to the Party a agorieved, 
to be brought within 2, 3, or 4 Months; And / the Party ag- 
grieved do not ſue within that Time, then to a common Informer. 


14M. ” Notwithſtanding the Doubt in the Caſe of Cl. Ved v. Bland- 


905 4. N ford, It is now ſettled ce that a Latitat is a good Commencement of 
1092. in 


Wt * a penal Action;” and was ſo holden in this Court, in E. = G. 


t I find the 2. in the Caſe of + + Briages qui Fam, TP, Knapton. 
ſame Point 


ſolemnly de- 


termined in F the 7. te of a Latitat was to be concluſive as to the Time of 
another Cale Suing, the Time given by the Legiſlature an ve be enlarged to dou- 


h 
”— ix ble or triple the Number of Months. After Expiration of the Time 


proveving; given to the Party aggrieved, the common Informer might take 
viz. Hard- 


wo eat rus O04 M Writ: and then the Party aggrieved might defeat his Right, 


&c. v. Whit after it had attached, by taking out a Latitat with an Ante:-date. 


2 a, By this meer Form, or Fiction of Law, (which for good Purpoſes 


22G.2.B.R. | gives 


— — aro : * . | 

gives the Latitat an Ante-date, merely as a Matter of Form,) Penal | I 
Statutes would be rendered more Penal; and Men would be ſub- VANE 14 
je& to Penalties, to which, by Law, according to the Truth of the | ll [4 
Caſe, they are zof liable. Wl 14 


The Plaintiff who ſues upon any of theſe Acts, (which are very 
numerous,) muſt take out the Writ, in Fact, within the Time: 1188. 
The Teſte of the Writ will not be ſufficient. The 49 done by him, — 11 
in commencing the Suit within the limited Time, is in the Nature I 
of a Condition precedent, to intitle him to maintain that Action. | 


If the Legiſlature had not taken for granted, « That the true | 
* Time of fuing out a Writ might be ſhewn, in Oppoſition to the | | 
<< Teſte, It would have been abſurd to have limited the Time to | 
One, Two, or Three Months, followed by the Negative Words | | 
te and not afterwards ; Or, in Default of the Party aggrieved Su- . | 
ing within ſuch Time, to give an immediate Right to a common In- 
former : And yet this i is the Form in which ſuch Acts are Penned, 
from the Beginning to the End of the Statute Book. 


| 
1 
The Act of 23 H. 6. * gives a Penalty of 40 J. to the Burgeſs * C. 15. 1 
choſen and not returned, ſo as He ſue for the ſame within 3 Months; ES: I 1! 
or to any other Perſon, — in Default of him ſo choſen, ſhall 1 
ſue for the ſame. k l 


Suppoſe Latitats were taken out, upon this AR, by the Party | ; [ 
aggrieved, and alſo by many other Perſons, in the Long Vacation, | — 
all bearing Date the laſt Day of Trinity Term; How could it be „ | [| | 
determined h had a Right to ſue,” but by ſhewing the true : i 
Times when the Writs were reſpe&tively proſecuted ? 11 


The 9 Ann. c. 14. gives an Action to the Perſon ling 10 l. at 
Play, to q brought within 3 Months; and if he do not ſue within 
that Time, then to any Body elſe. There are a Multitude of 
Modern Acts, down to the preſent Seſſion of Parliament, . 
exactly in the ſame Way. 


I have been told, That at Nifs prius it has often been ruled, in 
Suits upon ſuch Statutes, * That the true Time of taking out the 
«© Writ my be ſhewn, notwithſtanding the Teſte.” 


The very Penning of 8G. 1. c. 19. is abſolutely inconſiſtent with 
the Notion. of the Teſte being concluſive; becanſe it ſays, “the Suit 
* ſhall be brought before the End of the next Term :” Which this 
Doctrine would conſtrue to mean * after the End of the next 
Term.” oo) 


CCL "I But 
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But there is One Act in the Statute-Book, which alone would be 

deciſive, © that the true Time of Suing out the Writ may be 

* Tis g. © ſhewn:“ And that is the 5 V. & M. c. 21. § 4. * where, (for 

40. Ne gr preventing Abuſes by arreſting Perſons without legal Proceſs,) the 

3 Officer is required to enter the very Day oben the Writ is ſigned. 

And it is re, But if the very Day could never be ſhewn in Pleading, or Evidence, 

E bo 4 it would have been moſt abſurd to have provided a Record from 

= B34 42, which it might appear. The Statute does ct ENACT that the Teſte 
ſall not be concluſive ; but takes it for granted, that it is not. 


It was due to the great and long Litigation which this Queſtion 
has born in Meſtminſter-Hall, to conſider carefully every Thing 
that has been ſaid, and to look into every Caſe or Authority that 
has been quoted on the other Side, —I have done ſo: And, upon 
the moſt minute Examination, am not able to find any Principle of 
Law, Determination, or Authority, which contradicts the Propoſi- 
tion I have endeavoured to prove, vig. That where the true Time 
* of Suing out a Latitat is material, It may be ſbeun, notwith- 
* ſtanding the Teſte.” 


5 


The Arguments againſt allowing ſuch an Averment, are drawn 
from Rules and Caſes, the Reaſon of which is not the ſame, though 
they bear a ſeeming Similitude in Sound. 8 


N o Concluſion can be drawn from Rules eſtabliſhed in the Caſe 
of a Writ which ouGHT Zo bear Date the Day it is ſued out, and 
which may be quaſhed upon Motion, for Irregularity, if it be ante- 
Ü 5 Vs 


+ Plned. I allow the Maxim laid down in + Ploden, and many other 

I Books, © That no Man ſhall be allowed to plead or prove that 

: _«& ſuch a Writ was ſued out on a different Day from that on which 
it bears Date.” Ploꝛoden gives the Reaſon; “ Becauſe contradict- 
“ ing the Teſte tends to diſcredit ſome judicial or other Officer of 
Record. | * 


But this only goes to the Mode of Redreſs: The falſe Date does 
not finally conclude the Party. His Redreſs is in a Summary Hay, 
buy Application to the Court out of which the Writ iſſues. And 
| 2 Strange therefore in the Court of Exchequer, in the Caſe of the || King v. 
749- Mann, upon an Extent, The Court inclined to diſallow the Plea; 
and ſet aſide the Writ upon Motion, becauſe it was ante-dated. 


But an Averment * that a LaTITAT teſted the laſt Day of the 
precedent Term, iſſued in the Vacation, does Nor tend to 
* diſcredit the Officer: For, by Law, it may fo iſſue, and ought 
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to be ſo ande- dated. It can not be ſet aſide upon Motion for Irre- 
gularity; becauſe it is right, The Averment docs NOT contradict 
the Record ; becauſc, taking the Courſe of this Court together with | 1 
the Teſte = the Writ, it ſtands indifferent whether the Wirit was 4 
ſued out the laſt Day of the Term, or in the Vacation. And there | 1 
is the Difference between ſuch a Writ as his, and thoſe that are in- 10 
tended by Pleden, h 1 


— — — ne 
— ah y 
— 


The Reaſon why No body Chall be permitted to aver © that a 
Judgment was ſigned after the firſt Day of the Term, or © that 
« a Heri facias was taken out in the Vacation, is, 'becauſe the 
FACT is not relevant: The legal Conſequences do not depend upon 
the Truth of the Fact, on what Day the Judgment was completed, 
or the Writ of Fer: facias actually taken out; but upon the Rule 

of Law, © that they ſhall be deemed * and bind to all In- 
« tents and Purpoſes, by Relation.” | 


The Moment the Law faid, * Judgments ſhould bind Pur- 
« chaſers only from the Signing,” it followed, that, in the Caſe of 
Purchaſers, the Jie of Signing might be ſhown. 


If, to ande the Writ, there was an Averment “ that it 
© ISSUED 0n @ Day in the VACATION ;”” There the Inference would 
hold from the Caſe of a Judgment, or Fieri facias : And, to be 
ſure, ſuch an Averment could not be allowed; becauſe, to that Pur- 
poſe, the Fact is not relevant; For, by Law, a Latitat may iſſue in 
the Vacation, teſted the laſt Pay of the precedent Term. 


Authorities, © that a Latitat | is vald. if it bears 7 eſte out of Term,” 
(which 1s the Caſe of * Buckeridge v. Wright, ) prove Nothing to the » 1 


preſent Purpoſe ; becauſe it is equally certain that it may be pur- in B. R. 
chaſed out of Term, Provided the Te/te be formal. 


The Caſe of + Jones, an Attorney, v. Burnet, upon a IYrit of + 2: 5 G2, 
Privilege, is not applicable. The Court there held the Replication in © B. 
to be inſufficient, but abated the Writ: And the Ground they went 
upon, was, That it appeared on the Plaintift's own Shewing, © that 
„his Writ bore Date BEFORE his Cauſe of Action, though in 
Pact taken out after,” But they confidered that Writ as in the 
"ature of an ORIGINAL, and therefore Wwateanle, if it bear Date 
before the Cauſe of Action. 


Now the direct contrary is the eſtabliſned Law in the Caſe of a 
LATITAT ; for it may bear Date before, if really proſecuted after 
the Cauſe of Action. 


The 
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* 1 Latao. The Caſe of * Aldworth v. Hutchinfon has been much relied 
329, 3533. upon, though it was never argued again: Judgment Ny, is ſaid to 
have been given for the Plaintiff; and no Cauſe ſhewn. But no 
Judgment is entered upon the Roll. And there might be a very 
good Reaſon to give Judgment for the Plaintiff, upon che true Con- 
+ 1 ary. truction of the Covenant. The + Words might very fairly take in 
2280 p Wa . all Proceſs as of that Term, eſpecially a Judicial Writ, which muſt 
©, Actio, proceed upon a Ground prior to the End of the Term. The Re- 
Gelee, porter, Suppoſing the Time of ſuing out the Scire facias to be 
by 927 Cl. material, paſſes a ſtrong Cenſure upon the Judgment, if it ſtop. 
meum, vel the Party from ſhewing the Truth. For He fays, * F iuch be the 
ns”. “Ground, then, in Judge ment of Law a Covenant may be broken, 
wel he ver © When in Reality and Truth it never was broken: Quad nota.” 
vel ante finem And it would be well worth Noting indeed: for no Propoſition 
Nich dane could be more unjuſt. 
roxꝰ ſe- „ b 
dere. e Upon the Argument in this Cauſe, It was ſaid © that Ld. Hard- 
wicke, in the Caſe of Hoare v. Yates, was of Opinion againſt the 
« Averment ; and that Mr. J. Lee came over to that Opinion ; and. 
e that His Lordſhip was ready to have given Judgment, when He 


was told the Parties had agreed. 1 


( 


0 


-* 


1 cannot form an Opinion upon a Point of Law, which would 
not be ſhaken by ſo great an Authority. But His Lordſhip has been 
ſo good as to let me have his Notes of the two Arguments, in that 
Caſe, before Him. There is no Notice taken in his Lordſhip's own 
Notes, of what might fall from Himſelf: And it does not appear 

from His Lordſhip's\Notes of what Mr. Juſt. Lee ſaid, that He 
changed his Opinion. ) His Lordſhip ſays, He believes He had not 
formed a concluſive Judgment in his own Mind; and that He cer- 
tainly had made no Preparation towards delivering it in Court. And 
He has been pleaſed to tell me, that He inclined to the Opinions of 
Mr. Juſtice Page and Mr. juſtice Lee, (who were for admitting the 
Averment in the Defendant's Rejoinder,) againſt the Opinion of Mr. 
J. Probyn, who thought 1 it could not be admitted, by. Law. 


And We are All moſt clearly of Opinion e That the Averment 
in the Defendant's Rejoinder ought, by Law, to be admitted. 
Conſequently the Demurrer muſt be over-ruled ; ang 


838 for the DEFENDANT. 


Martin, 


Da 
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6 Martin, ex dimiſſ. Henry Weſton, 18585 Movwlin. 


HIS was a Special Caſe from Dorſetſhire Aſſizes, Upon an 
FT: Ejectment brought for the Recovery of a Cloſe of Paſture, of 
I2 Abet called New Chſe, Parcel of the Manor of }yke Regis and 
Elkvell in the County of Dorſet. On © Not guilty” pleaded, and 
Iſſue thereon, the Cauſe came on to be tried: And a Verdict was 
found for the Plaintiff, Subject to the Opinion of the Court, on the 
following Caſe, 


It appeared That the Premiſſes are Copyhold of Inheritance, hol- 
den of the ſaid Manor; And that on 29th April 1691, One An- 
drew Buckler and Rachel his Wite did duly make a Surrender of the 

| Fremiſſen to Henry Weſton, in the Words following. 


Then the Caſe ſets forth this Surrender, in hœc Verba: Which is 
to the Uſe of the ſaid Henry Weſton in Fee; Who was, at the ſame 
Court admitted accordingly ; Under a Proviso and AGRt EMENT 

« That if the aforeſaid Andrew Buckler and Rachel his Wife or Ei- 
e ther of them, or the Heirs Executors and Aſſigns of Either of them 
© ſhould pay or cauſe to be paid to the ſaid Henry Weſton his Heirs 
« Executors or Aſſigns, the Sum of 5/. 10g. upon the 29th Day of 
October then next, and the full Sum of 225 J. 105. at or upon the 
« 29th of April 1692, Then the ſaid Henry Weſton his Heirs or Aſ- 


ce ſigns, ſhould, upon the Requeſt and at the Coſts of the ſaid Andrew 


cc 
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cc 


cc 
cc 
cc 


cc 


cc 


cc 
cc 


cc 


and Rachel or One of them, Su RREN DER into the Hands of the 
Lord and Farmers of the fab Manor, the Premiſſes aforeſaid with 
the Appurtenances, To the Uſe and Behoof of the ſaid Andrew, 
for the Term of his Life; And after his Deceaſe, to the Uſe ang : 
Behoof of the ſaid Rachel for Term of her Life, And after the 
Deceaſe of them and Both of tnem, to the Uſe and Behoof of the 
Heirs of the Bodies of Them, begotten or to be begotten; And 
for Default of ſuch Iſſue, then to the Uſe and Behoof of the Right 
Heirs of the ſaid Andrew for ever, according to the Cuſtom of the 
ſaid Manor. But if the ſaid Andrew and Rachel their Heirs or 
Aſſigns ſhould make Default in Payment of the ſeveral Sums 


aforeſaid, or any of them, according to the Tenor and true Inten- 


tion of this Condition, that then this preſent Surrender ſhall re- 
main to the ſaid Henry Weſton his Heirs and Aſſigns for ever, in 
Force and Effect as aforeſaid. ” 


That by Virtue thereof, the ſaid Henry Weſton did enter into.Poſ- 


ſeſſion thereof, and was in Poſſeſſion - the Time of his Death, 
which happened on the 6th of April 1705. 
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That the ſaid Sum was nf paid according to the Condition of 
the ſaid Surrender: And it appeared that the Equity of Redemption 
of the Premiſſes was not forecloſed or releaſed during the Life of the 
faid Henry Weſton. 


It further appeared that the faid Henry Meſton, on the 22d of 
July 1699, ſurrendered the Premiſes and divers other Copyhold 
Eſtates in the fame Manor, in the Words following, © Ad hanc 
« Curiam venit Johannes Gray Unus Cuſtomar' Tenen' iſtius Ma- 
ce nerij, et hic in plena Curia, virtute cujuſdam Scripti vocat' a 
Letter of Attorney ei direct', et Authoritate per idem Scriptum 
« conceſſ' ſub Manu et Sigillo Henrici Weſton al' Cuſtomar' Tenen' 
« Manerij prædict' geren' Dat die et anno ſupradict', et in no- 

mine et ex parte ipſius Henrici Weſton, ſurſum reddidit in manus 
* Dominorum et Firmar' Manerij prædict', Un' le Gentleman's 
„Land vocat' Lane Houſe &c &c &c (deſcribing ſeveral Parcels 
* lying within the ſaid Manor,) Aceciam Un' Clauſ” Paſiure de 
* novo incluſum continen' per eſtimationem quodecim Acras &c & 
(deſcribing the Premiſſes in queſtion,) Necnon totum Statum 
Jus Titulum Intereſſe Clam' et Demand' quæcunque prædict' 
Henrici Weſton tam in Lege quAM in KU TAT E de et in 
Præmiſſis prædict' et qualibet inde Parte et Parcella; Ad Opus et 
VUſum prædicti Henrici Weſton pro termino Vite ſuæ; Et poſt 
* Ejus deceſſum, Ad Opus et Uſum talis Perſonæ five Perſonarum 
cui vel quibus, et pro tali Statu five Statibus qual' ipſe prædictus 
Henricus Weſton, per Ultimam Voluntatem ſuam aut per aliquod 
aliud Scriptum ſub Manu et Sigillo prædicti Henrici Weſton, da- 
bit deviſabit limitabit declarabit five appunctuabit; Et pro de- 
e fectu talis Donationis Deviſamenti Limitationis Declarationis ſive 
* Appunctuationis, Ad Opus et Uſum rectorum Hæredum ipfius 
« Henrici Weſton in perpetuum, Secundùm Conſuetudinem Ma- 
nerij prædict. Super quo, ad iſtam eandem Curiam venit pre- 
dictus Henricus Weſton, et cepit de Dominis et Firmar' prædictis 
Præmiſſa prædicta ſuperius ſurſum reddita cum omnibus et fingu- 
lis eorum pertin', Habend' et Tenend' omnia et fingula Præ- 
miſſa prædicta cum ſuis pertin', præfato Henrico Weſton pro 
termino Vitæ ſuæ; et poſt Ejus Deceſſum, tali Perſonæ five 

Perſonis cui vel quibus, et pro tali ſtatu ſive ſtatibus qual' 
ipſe prædictus Henricus Weſton, per ultimam Voluntatem ſilam 
aut per aliquod aliud Scriptum fub manu et figillo ſuis, da- 
© bit deviſabit limitabit declarabit five appunctuabit, prout ſupe- 
* rivs limitatur ; Et pro defectu inde, rectis Heredibus ipfins Hen- 
* rict Weſton in perpetuum, ſecundum Conſuetudinem Manerij 

prædicti; SUBJECT” famen ſeparalibus CONDITIONIBUS in gui- 
buſdam Copijs Rotulorum Cur' Manerij præd mentionat', quarum 
ſeparal' Dat' ſunt prout ſequen', viz, Un' geren' Dat. 24to. die 
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5 1 1682 Alter' geren' Dat' 17 die Octobris 1689; et un' 
al' geren' Dat” 29 die Aprilis 1691; per antiꝗq' Redd' inde per 
annum, ac per omnia al' Onera Opera Conſ Sectas et Servitia 
inde priùs debita et de jure conſueta. Et pro tali ſtatu et In- 


greſſu &c, prædictus Henricus Weſton dat' &c: Et fic admiſſus 
eſt inde Tenens, fecitque &c.“ 


That the Premiſſes in the laſtmentioned Surrender called by the 
Name of © One Cloſe of Paſture newly incloſed, containing by Eſti- 


<« mation 12 Acres,” are the Premiſſes in Queſtion, and the ſame 


as were contained in the ſaid firſt mentioned Surrender. 


On the zoth of September 1701, (the faid Andrew Buckler being 
then dead, and the faid Rachel his Widow living,) the ſaid Henry 
Weſton made and publiſhed his /a/? Will, in Writing; and thereby 
deviſed 1 in the Words following“ As to my Worldly Eſtate, I dif- 
* poſe thereof as followeth. And firſt I give to my Son William 
« Meſton the Sum of 2001, of lawful Engliſb Money, to be paid to 
Security for the Payment thereof, I do hereby ARO All thoſe 
my Lands Tenements and Hereditaments within and Parcel of 


Meadow called Orchard Meadow, lying and being in the Town 
of Weymouth in the ſaid County. Tem, I do hereby ſtrictly charge 
and command my Son Henry Weſton to take great Care of my 


Life, ſufficient and convenient Neceſſaries of all Sorts. Item, I 
give and deviſe unto my Daughter Mary Wallis Widow, One 
Yearly Annuity or Yearly Rent-Charge of 15. to be paid to Her 


of her Natural Life, clear of all Deductions, and to be iſſuing due 
and payable to Her out of thoſe my Lands called Marſh and 
Bownebam, within and Parcel of the ſaid Manor of Wyke Regis: 
Which ſaid Yearly Annuity or Rent-Charge I do hereby direct 
to be paid to my ſaid Daughter Yearly and every Year by 4 equal 


* made &c. And if Default ſhall be made at any Time or Times 
in Payment of the ſaid Annuity or Yearly Rent-Charge of 1; J. 
on any or either of the Feaſts aforeſaid, then I do hereby deviſe 
unto my ſaid Daughter the ſaid Lands called Boꝛonebam and March, 
for and during the Term of her natural Life. And whereas Ra- 
chel Buckler Widow ftands indebted to Me, in a Conſiderable Sum of” 
* Money, I do hereby appoint and give Her twelve Months Time after 
my Death, to pay the ſame: And 1 do give Her gol. to be allowed 
out of tbe faid Debt. Jem, I give to the Poor of the Pariſh of 


FY 


. © Wyke Regis aforeſaid, the Sum of 41. to be diſtributed amongſt 


1 them, 


Him, within One Year next after my Deceaſe : And as to the 
the Manor of Wyke Regis aforeſaid which were heretofore ſurren- 
« dered to Me by John Gray deceaſed; And alſo All that my Cloſe of 


Wife his Mother; and to find and provide for Her, during her 


Yearly and every Year from my Death, for and during the Term 


quarterly Payments to be made on &c; the firſt Payment to be 
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them, by my Executor herein after named, at my Funeral. "Dow, 
ALL my Lands Tenements and Hereditaments wi IX AND PAR. 
CEL OF THE SAID MANoR OT WyYKE REOIS, And alſo all other 
my Lands Tenements and Hereditaments in the County of Dor er, 
(Such Parts thereof as are above charged tor the Payment of the 
ſaid 2007. to my ſaid Son William, and for my faid Daughter's 
Annuity, /ubjeft thereto,) I do give and deviſe unto my ſaid Son 
Henry Mellon, and unto Ann his now Wife, and to the Heirs of 
the Body of my ſaid Son Henry on the Body of the faid Ann law- 
fully begotten and to be begotten ; and for Default of ſuch Iſſue, 
to my Right Heirs for ever. Item, I give and bequeath to my 
faid Son Henry Weſton All my Goods and Chattels and Perſonal 
Eſtate whatſoever ; He paying my Debts Legacies and Funeral 
Expences: And I do hereby make and appoint Him my ſaid 7 
Hew? Weſton my Executor. 


That the ſaid Teſtator was ſeiſed in Fee of the ſaid Cloſe called 
Orchard Meadow, in the ſaid Will mentioned. 


That the Teſtator died on the 6th of April 1705, without revo- 
king or altering his ſaid Will; which was proved by the ſaid Henry 


We on the Son, in the Month of May following. 


That it did rt appear Whether the ſaid Rache! Buckler was or 


was not indebted to the ſaid Teſtator otherwiſe than on Account 7 


the Mortgage aforeſaid. 


That the ſaid Mcney NoT having been paid, and the dad Roche 


being alſo dead, JohN BUCKLER Som and Heir of the ſaid Andrew 


and Rachel, was on the 24th Day of July 1705, at a Court of the faid 
Manor, admitted Tenant of the Premiſſes; and did, at the ſame 


Court, make the following Surrender of the Premiſes i in queſtion, 


to the fad Henry Weſton the Son: Which Admittance and Surrender 
are ſet forth 17 Hit Jerba. The Admittance is in Common Form: 

And the Surrender is © Of the Premiſſes, necnon totum Statum Jus 
« Titulum Intereſſe Clam' et Demand” ſua quæcunque tam in lege 
* quam in aquitate de et in Præmiſſis prædict' et qualibet inde parte 
59. ip parcella ; Ad opus et uſum Henrici Weſton Hæred' et Aſſign' 


« ſu' in perpetuum, ſecundum Conſ &c,” Upon which Foren er | 
the ſaid Henry Weſton was admitted. 


That the ſaid Henry Meſton (the Son) having Iſſue, amongſt 
Others, the Leſſor of the Plaintiff (his Eldeſt Son) and a Daughter 
Sarab Weſton, did on the 27th Day of April 1738, at a Court of 
the ſaid Manor, make the following Surrender: Which Surrender 
is ſet out in 2 Verba, and appears to be a Surrender of the Pre- 
— miſſes, in common Form, by the ſaid E. WW. To the Uſe and 


1 « Behoof 
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< Behoof of Him the ſaid Henry Wefton, for and during the Term 
« of his Life; and from and after his Deceaſe, To the Uſe and 
„ Behoof of Saran Wrsrox Daughter of Him the ſaid Henry 
% Poeſton, her Heirs and Aſſigns for ever,” And the faid Henry 
was, at the ſame Court, admitted according to his ſaid Sur: render, 


That the Premiſles in the laſt mentioned Surrender called © New 
* Cloſe,” are the Premiſſes in queſtion. 


That the beforementioned Ann, the 77; e of Henry Weſton the 
Son, was then living, and did NOT join in the ſaid Surrender, 


That the ſaid Sarah Weſton afterwards intermarried with Yobn 


Mowlin : Both of whom are dead, leaving the Defendant their Eld- 
eſt Son and Heir. 


That the faid Henry Weſton the Son died on the 18th of Decem- 
her 1749 ; having ſurvived his ſaid Daughter Sarab. 


The faid Ann his Wife died on the 28th Day of November 1756. 


On the Death of the ſaid Henry Weſton the Son, The Defendant, 


2 by his Guardian, entered; and bach been hitherto in Tofleion of 
the Premiſſes i in queſtion. | 


It appeared that, by the Cuſtorn of the Manor, Copyhold Eſtates 
may be intailod, and barred by Surrender. 


The Queſtion ſubmitted to the Judgment of the Court was 
0 Whether the Plaintiff, upon this Caſe, is intitled to recover.” 


This Caſe was argued, on Tueſday the 6th of May 1760, by Mr. 


Glynn tor the Plaintiff, and Serjeant Stanni ford for the Defendant. 


Mr. chan (for the Plaintiff ) divided 3 it into two Queſtions ; viz. 
1ſt. Whether Any Eſtate Tail was CREATED by the Will of Old 


Henry Weſton the Grandfather, to Henry Weſton the Son and Ann 
his Wife and the Heirs of their two Bodies : 


2dly. If any ſach Eſtate Tail was thereby created, Then Whe- 
ther it was BARRED by tbe Surrender of Her Weſton the Son, 
WITHOUT his Wife Ann, on 7 of April 1738. 


Firt—He inſiſted that an Eſtate Tail WAS created by Old Henry iſt Point. 


Veſton's Will. 
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He argued that the Teſtator clearly conſidered this as a Real 
Eſtate, and meant to deviſe it as ſuch, and not as perſonal Eſtate. 
He was in Poſſeſſion of it; He had advanced near the full Value 


upon it; and He ſaw 10 Proſpedt of it's being redeemed ; and He 
Dad ar rende ed it to the Uſe of bis Will, 


The Eſtate faſſed by the Surrender: The Will is no more than 
x2 Declaration of the Uſes of the Surrender. | 


And as to the Clauſe in the Will relating to Rachel Buckler's 
ce flanding indebted to the Teſtator in a conſiderable Sum of Money,” 
It does not at all appear, what Pecuniary Connexions ſubſiſted be- 

tween the Teſtator and Her: This might be ſome other diſtinct 
Debt, that had no Relation to this Mortgage of her Huſband's. 


The Surrender made by John Buckler, the Son and Heir of 
Andrew and Rachel, to Henry Weſton the Son, is by no Means a 
concluſive Circumſtance. For ohn Buckler did not mean to aſſert 
any Right 7 Himſelf, in the Eſtate: He only meant to confirm 
Henry We on s Title to it. e 8 


If the Money thould be paid in, A Court of Equity would direct 
it to be /ard out in Land. 


2d Point. Secondly—The Eſtate Tail could nor be barred by the ſingle 
Surrender of Henry Weſton alone, WITHOUT his Wife. For He 

and his Wife took a Joint-Eftate for their Lives, by ENTitRTY, 

under the Will of old Henry Weſton. 1 Inſt. 183. Marquis of Win- 


cheſter's Caſe. 3 Co. 1. Owen v. Morgan, there cited, and reported 
In C0 3.4. 


And if this be the Conſtruction as to Freeholds, it muſt be the 
ſame as to Copybolds : For the ſame Rule holds in Both. Cote's 
Complete Copybolder 69. 


No Bar could ariſe from this Surrender, Whether it be conſider- 
ed as analogous to a Fine, or as a Recovery. 


1ſt, Conſidering it as analogous to a Fine, It only makes a Di 
[ continuance. A Surrender can't have the Effect of an Eſtoppel. 
1 1 2 Ro. Rep. 256. Southcott v. Adams, (2d Point of that Caſe.) It is 
[ a Deed-Poll, No Concluſion ariſes, as to the Reverſion in Fee to 
| Himſelf. 8 | — 


2dly. Conſidering it as a Recevery, It would not be good, by the 
e of Owen v. Morgan, juſt now cited: For He has aſſumed to 

Himſelf a different Tenancy, from what He was intitled to, 
But 


— 1 —_— — 


But Fines and Recoveries are not to be applied to Cepybolds, or 
compared to Surrenders of Copybolds. 


A Surrender is in the Nature of a Conveyance, and operates as an 
Extingutſhment, A Surrenderor can't make a Diſcontinuance, un- 


leſs He has a Capacity of ſurrendering both the Inheritance and 


Eſtate. Co. Litt. 325. a. But this Surrenderor had no Power to 
convey it as a Remainder : He had no Power over the Tenancy ; 


which He took by Entzerty. This Surrender is totally vid: No- 


thing could be conveyed by it. Surrenders are upon the Foot of 


Grants or Releaſes : A Perſon can neither grant releaſe nor ſurrender 


more than He has in bim. A Leaſe by the Huſband would have 
been void after his Deceaſe : The Tenancy is in the Wife. And 
thus it is, in Caſes of Waſte : So alſo of a Copyhold Manor, Cre. 
Fac. 99. Therefore this Act of the Huſband alone, vwifheut his 
Wife, is not voidable, but void: He could only convey an Eſtate 
of Frechold for his own Lyfe. 


Conſequently, There is a good Eſtate in the Leſſor of the Plaintiff; 
And it is not affected by this Surrender. 


_ Serjeant Stanni ford, who argued on behalf of the Defendant, pre- 
viouſly obſerved, that whether this Eſtate is to be conſiderad as 
Copybold, or as Perſonal Eſtate, it ſtill comes to the ſame Perſon, viz. 


Henry Weſton the Son, who is both Deviſce and alſo Executor: And 
Copyhold Lands are liable to pay Debts; And it does not appear 
that there was ſufficient, without it, to pay the Teſtator's Debts. 


And He alſo took Notice of the Clauſe in old Henry Weſton's Sur- 


render to the Uſe of his Will, © That the Limitations in his Will 


«© were to be SUBJECT TO THE CONDITIONS mentioned in certain 


e Copres of Court-Rolls of the faid Manor; And this very Court- 
Roll of Andrew Buckler's Surrender to Him is particularly ſpecified 
as One of them; By which Court-Roll and the Copy of it, the ſaid 
Henry Weſton the Teſtator was admitted to this Eſtate, not abſolutely, 
but as ſabject to Redemption by Andrew and Rachel Buckler : And, 
Andrew being dead when the Will was made; the Teſtator gives 
Rachel Time to redeem it, and alſo 501. out of the Debt. This, 
He ſaid, amounted to a clear and full Proof“ that the Teſtator did 
not conſider Himſelf as abſolute Owner of this Eſtate.” Beſides, 
The Deviſe to his Son Henry is only in general Terms: And there 
are other Eſtates mentioned in the Will, which are ſufficient to ſa- 
tisfy a Deviſe in ſuch general Terms, without having Recourſe to 
this Mortgage of Copphold Lands. 


Then He proceeded to anſwer Mr. Chun, upon the two Points 
which He had made. : 


Ar 
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As to the former, He denied that any Eſtate-Tail was created by 
Old Henry Weſion's Will; or that the Teſtator had any ſuch Inten- 
tion. He knew He was but a Mortgagee : And He has not deviſed 
this particular Land by particular Words, And He manifeſtly con- 
ſiders Rachel Buckler as having the Right of Redemption. Therefore 
He could not mean to intail it. And though He lived till 129 6; 
He never forecloſed the Equity of Redemption. 


Neither did the Perſons who claimed under his Will, claim under 
the Intail, but as Executor and Reſiduary Deviſces. In ub 1705, 
John Bucſ ler, who was Heir both to his Father and Mother, fur- 
rendered to the Uſe of Henry Meſton the Son, in Fee; Who was 
admitted accordingly; and who accepted it as Executor of his Fa- 
ther's Will; and who lived till December 1749. Ann his Wife, 
who ſurvived Him near ſeven Years, did not enter: But the preſent 


Defendant entered on the * of his Father, and hath been in Poſ- 
ſeſſion ever ſince. 


As to the latter, He infiſted That although 3 it ſhould be admitted 


that this Land did paſs by the Deviſe as Neal Eſtate, and that Henry 


IVeſten the Son and Anne his Wife were ſeiſed of it as Deviſees, Yet 


they were ſeiſed of it in ſuch a Manner, that the Surrender of it 
by Henry Weſton alone, without his Wife, was a ſufficient BAR: 


' Copybolds are not intailable, He faid, under the Statute de Donis; 
but by Cuſtom : And the Intail of them can be barred only by Cuſtom. 
And they are barrable, in 3 Methods only; v2. by Surrender | in the 
Lord's Court, by Recruem, by Forfeiture. 


Here, The Wife's Eſtate was no Impediment to > the Surrender. 


The Huſband and Wife were ſeiſed to them and to the Heirs of 


his Body by Her: And the Huſband and Wife took by Moielics. 
Therefore the Recovery is good as to a Moiety. And it is not like 
the Caſe of * Owen and Morgan : For there the Huſband and Wife 
took by Entierty. And + Cuppeldike' s Caſe fully proves © that if 


the Huſband alone had been vouched, it had been a good Bar.” 


And He cited Lord Shefeld's Caſe v. Ratcli Je, in Hob. 334. and [e- 
veral other Books, (Gogh. 300, Palmer 352. 2 Ro. Rep. 312, 
333, 374, 496, 501. Sr Wm. Jones 69. Und Jenkins 280.) My 

alſo 2 Ro. Abr. 394. Tit. Recovery Common, Let. A. pl. 4. to the 
ſame Effect. From whence He argued, that the Caſe of Owen v. 
Morgan was not founded upon the Wife's Intereſt in the Eſtate; 
but upon the Huſband's not being a good Tenant to the Præcipe. 


He faid, it muſt be taken that there is, in this Manor, a Cuſtom 


to ſuffer a Recovery.” And this is an effectual Bar to the 


Eſtate Tail. 8 
3 Therefore 
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Therefore He prayed Judgment for the * as in Caſe of 
a Nonſuit. 


Mr. Glynn replied, 


That the Eſtate is particularly deſcribed in the S i fo the il Point 


Uſe of Old E. W.'s Will, though not in the faid Will itſelf: And 
Nothing appears, to ſhew that the Teſtator meant to conſider this 
as Part of his Perſonal Eſtate. 


A Surrender i is not analogous fo a Recovery : It 18 not to have the 2d Point. 


Effect of a Recovery with double Voucher; which ſtands upon a 
peculiar technical Reaſon, (viz. the Recovery in Value, which 


would go to the Heir in Tail; ) which Reaſon don't hold in the 


| preſeat Caſe. The Huſband can only make an Eſtate for his own 
Life : He can't affect his Wife's Eſtate. And her Eſtate, remaining 


unaffected, will protect the ſubſequent Remainder. Therefore this 


Surrender cannot l as a Bar. 
The CourT took two Days Time, to adviſe: 


And on Thurſday the 8th of Moy 1760, 


Lord Mans 1 ELD delivered their Reſolution : : Which was for 
the Defendant, on both Points; viz. That the Eftate did not paſe 


by the Deviſe ; and that it was well barred, if it had, 


After having particularly tated the Caſe, his Lordſhip obſerved 
That at the Time of Old Henry Weſton's making the Surrender to 
the Uſe of his Will, He manifeſtly conſidered this as a Mortgage 
ſubject to Redemption, though forfeited : For in this Surrender He 


has inſerted the Words © totum Statum Jus Titulum Interefle &c 
_ © ptædicti Henrici Weſton, tam in Lege quam in Ægquitate, de et 


in Præmiſſis.“ Then, by his Will, He charges theſe Lands, 
together with his Orchard-Meadow in Weymouth, for Security of the 
Payment of a Legacy of 2001. to his Son William. Then He men- 
tions Rachel Buckler's ſtanding indebted to Him; and gives Her 
Time for Payment of the Debt, and 50 J. out of it. And afterwards, 
by a general Deſcription, He gives and deviſes © All his Lands Te- 
« nements and Hereditaments within and Parcel of the ſaid Manor 
« of Wyke Regts, and alſo All other his Lands Tenements and 
_ * Hereditaments in the County of Dorſet, (Such Parts thereof as 


* are above charged for the Payment of the faid 200/. to his ſaid 


e Son Villiam, and for his Daughter's Annuity, ſubje& thereto, ) 
< to his Son Henry Weſton and Ann his Wife and to the Heirs of the 
Body of the faid Son Henry on che Body of ſaid Ann lawfully be- 
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* gotten and to be begotten.” And He bequeaths all his Per- 
ſonal Eſtate whatſoever, to his ſaid Son Henry ; and makes Him 
his Executor. . 
The Plaintiff is the only Son and Heir of Henry Weſton (this Son 
of the Teſtator) by the ſaid Anne his Wife: And He claims this 
Parcel of Land called New Cloſe, as Heir of their two Bodies, in ſpe- 
cial Tail, Under the Will of his Grandfather, as being deviſed there- : 
by under this general Deſcription.” ß. 


To this Claim, thus founded on a Special Intail, Two Anſwers 
are given, on the Part of the Defendant. The firſt is, That it was 
not deviſed as Land, but as Money; it being only a Security for 
Money, and redeemable at that Time, by Rachel Buckler, (And 
if this be ſo, it makes an End of the Caſe.) The ſecond Anſwer = 
is, That ſuppoſing it to be deviſed .as Land, and ſuppoſing it to be 
intailed too, Yet an Eſtate Tail may, by the Cuſtom of this Manor, 
be barred by a Surrender in the Lord's Court; And that here has 
actually been ſuch a Surrerider made by Henry Weſton, ſufficient to. 
bar the Intail, though made by Him alone without his Wife, and 


though his Wife Herſelf might not have been prejudiced by it. 


As to the Conſtruction of the Will of Old Henry MWeſton—Ix it 


appeared that the Teſtator really meant and intended to deviſe this 
Choſe as Land, it would then be a Deviſe of Land; the Mortgage 
being forfeited by Law, and the Eſtate in the Land become abſo- 
| Jute. Bor ir it appears that the Teſtator meant and intended it 


as a Bequeſt of Money only, Then it would be conſidered, in a Court 
of Equity, as a ſpecific Bequeſt of the Money: And a Court: of 
Equity would not direct the Money to be laid out in Land, with- 
out expreſs Words in the Will to ground ſuch Direction upon. 


It ſeems to Me, That the Teſtator all along underſtood this to 


be Part of his PERSONAL Eſtate; and that He meant to diſpoſe of 


it as ſuch, by this Will. He ſurrendered it as charged with a Con- 
dition of Redemption and Re-Surrender : And in his Will, He ma- 


nifeſtly conſidered it as a Debt due from Rachel Buckler ; and that 


Debt, as Part of his Perſonal Eſtate. 


11 wall be neceſſary to confider What Species of Property the Te- 
ſtator had in this Eſtate. Pot Ns 


A Mortgage is a Charge upon the Land: And whatever would 


give the Money, will carry the Eſtate in the Land along with it, to 


every Purpoſe. The Eſtate in the Land is the ſame Thing as the 
Money due upon it. It will be /able to Debts ; It will go to Exe- 
cutors ; It will paſs by a Will zot made and executed with the So- 
CEE EET 


— 


lemnities required by the Statute of Frauds, The Afignment of the 
Debt, or forgiving it, will draw the Land after it, as a Conſequence : 
Nay, it would do it, thoug h the Debt were forgiven only by Parol; 
For the Right to the Land would follow, notwithſtanding the Sta- 
tute of Frauds. 


The Rule of Law attaches at the Time of the Teftator*s Death: 
No ſubſequent Act of the Mortgagor can alter the Nature of the 
Property. It is the Rule of Law, that governs the Property, and 


leaves no Election to any Body to vary it after the Death of the 
Teſtator. 


Though the Teſtator has not in bis Will expreſlly mentioned this 
Eſtate to be redeemable, Yet he has done ſo in the Surrender to the 
Uſe of bis Will: He ſurrenders it as liable to a Condition in Equity 
(For at Law, it was become abſolute ;) And there had not run 
above 8 or 9 Years upon this Mortgage, when he made this Sur- 
render. So that He appears to have made the Surrender of it, onl 
to ſubſtantiate his Claim upon the Eſtate ; and upon the Face of the 
dne Plainly conſidered it as redeemable.” 


And ſo He did in his Will too. We muſt take it, upon the Will. 
that the Widow Buckler owed Him 19 other Debt but this: For 
de non exiſtentibus et de non apparentibus eadem eſt Ratio. He. 
gives her Time to pay it; He gives her a ſpecific Legacy, out . 
it; He gives it as a Debt, towards Payment of his Debts: and 
cies, © I give and bequeath to my Son Henry Weſton All my 6484. 
bs Chattels and Perſonal Eſtate whatſoever, He paying my Debts, Le- 
* gactes and Funeral Expences.” And there is Nothing to control 
this, but the general Words All my Lands Tenements and Here- 
% ditaments within and Parcel of the ſaid Manor &c.” But his 


Creditors and Legatees had a Right to Dave it conſidered as Per- 
A Eſtate. 


Thetefore We All agree in Opinion, That He meant to paſs it 
as a DEBT.” And there is no Colour to imagine that it could be 
conſidered in a Court of Equity as a ſpecific Bequeſt of 8 
which they would direct to be laid out in Land. 


As To the Eſtate's being BARRED, in caſe it had ** by the 2d Point, 
Deviſe ; There is no Doubt but that it would have been well 2 
by this Surrender. 


By the Cuſtom of this Manor, intailed Copyhold' Eſtates are 
barrable by Surrender in the Lord's Court : And Henry Weſton the 
Son has here actually made ſuch a Surrender. Though He could 
not bar it in One Form, He might do it in another, e the 
A enant 
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Tenant in Tail of a Freehold Eſtate could by any Means bar the 
Eſtate, there this Tenant in Tail of this Copyhold might do it by 
Surrender; And his Surrender ſhall operate as a good Recovery, 


| Conſequently, Upon 2his Point, the Leſſor of the Plaintiff can 
have no Title. 5 


Therefore, gudcungque via data, the Plaintiff appears to have 7G 
Title : And the Defendant muſt have Judgment as in caſe of a 
Nonſuit. e 


RuLE accordingly, That the Pgſtea be delivered to the Defen- 
dant; and that Judgment be entered for Him, as in caſe of 
a Nonſuit. OE a 


Rex ver/. Benfield and Saunders. 


R. Serj. Nares, Mr. Afton and Mr. Stowe ſhewed Cauſe Why 
the Judgment againſt theſe two Defendants ſhould not be ar- 
reſted. So | 5 


An Information had been filed againſt theſe two Perſons, toge- 
ther with Three others, for a Miſdemeanour: Which Information 
conſiſted of 4 Counts; One, for a Riot; Another, for publiſhing 
a Libel; A third, for a Riot and Libel; And the 4th and laſt, as 
hereafter follows. 9 oF 


The other Three Defendants were acquitted of the whole Infor- 
mation. e V ra 


Ben field and Saunders were acquitted of all the Reſt of the Infor- 
mation, excepting this 4th Count: But they were found Guilty of 
this Count, which is as follows, viz. | 


That they the ſaid Thomas Benfield, Thomas Wills, Thomas Kyte, 
John Saunders, and Thomas Jones, being ſuch Perſons as aforeſaid, 
and moſt unlawfully wickedly maliciouſly and unjuſtly deviſing de- 

ſigning contriving and intending (as much as in them lay) further to 
diſturb moleſt and diſquiet Him the ſaid Daniel Cooke, and to deſtroy 
bis domeſtic Peace and Happineſs in his Family, and the Comfort He 
had in his ſaid two Children Jobn and Jane Cooke, and to hurt and 
injure HIM THE SAID DANIEL Cooks in his Trade and Bufmneſs of 
a Grocer, which He the ſaid Daniel Cooke then and there, to wit, 
at Cheltenham aforeſaid, in the County of Glouceſter aforeſaid, exer- 
ciſed, and for a long Time before there had exerciſed and follower 

4 WI 
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with great Credit and Reputation, and thereby to reduce him the 
faid Damel Cooke to Want and Poverty; and alſo moſt unlawfully 
wickedly maliciouſly and unjuſtly deviſing defigning contriving and 
intending to traduce ſcandalize and vilify THEM the ſaid fond 
Cook x and Jang Cooker, Son and Davghter of the ſaid Daniel 
Cooke, being Perſons of good Name Fame Credit Character and Re- 
putation, and being Perſons of honeſt chaſte and virtuous Lives and 
Converſation, and being then in great Credit and Eſteem with all 
the honeſt Liege Subjects of our ſaid preſent Sovereign Lord the 


King with whom they the ſaid John Cooke and Jane Cooke were ac- 
quainted ; And alſo moſt unlawfully unjuſtly wickedly and mali- 


ciouſly deviſing deſigning contriving and intending fo repreſent ſug- 
geſt and make it be believed and thought that the ſaid Joun Cook x 
was a diſhoneſt immoral and ill diſpoſed Perſon, and that the ſaid 
Jang Cooke was @ lewd wanton diſſolute diſorderly and ill-diſpoſed 


Perſon and had been guilty of Incontinency Lewdneſs Debaucbery and 


Fornication, and alſo to make it be believed and thought that She the 
ſaid Fane Cooke had been got with Child of a Baſtard and had been 


delivered of 4 Baſtard Child at London in order to conceal the Birth 


thereof; and alſo deviſing and contriving moſt unlawfully and un- 


juſtly to burt and injure THEM the ſaid Joun Cooks and Jang | 


CookE in THEIR good Name Fame Credit Character and Reputa- 
tion, and to expoſe the ſaid JounN Cooks AND Jang Coox E 70 
Shame Infamy Scandal and Diſbonour, and to bring THM into Diſ- 
grace Hatred and Contempt with all the Liege Subjects of our ſaid 
preſent Sovereign Lord the King knowing THEM the ſaid jou Cooke 
and Jant Cooke ; and the ſooner to complete perfect and bring to 


Effect their ſaid moſt unlawful wicked and unjuſt Purpoſes aforeſaid ;- 


Tuev the ſaid Thomas Benfield the Younger, Thomas Wills, Thomas 
Kyte, John Saunders, and Thomas ones, afterwards, viz. upon the 
26th Day of May in the ſaid 32d Year of the Reign of our ſaid pre- 
ſent Sovereign Lord the King, in the Evening of the ſame Day, 
with Force and Arms, at Cheltenham aforeſaid, in the County of 
Glouceſter aforeſaid, to wit in the public Street and King's Common 
Highway there, before and near unto the Dwelling-houſe of him the 
ſaid DANIEL Cook there ſituate, with /oud Voices and in a public 
open and ludicrous Manner, in the Preſence and Hearing of divers 

Liege Subjects of our ſaid preſent Sovereign Lord the King, did un- 

Jawfully wickedly and maliciouſly six G ſay ſpeak utter publiſh and 

pronounce, and did cauſe to be SN faid ſpoken uttered publiſhed 


and pronounced divers other falſe ſcandalous malicious obſcene and 


libellous Sox ds Verſes and Matters, of and concerning the ſaid JohN 


Cooke and Jane Cooke, greatly reflecting upon the Characters and 


Reputations of THEM the ſaid Joux Cooke and J aN E Cooke: In 
One of which ſaid /bellous Songs, of and concerning the ſaid 
Jane Cooke, were contained divers falſe ſcandalous infamous and 
malicious Words, Matters and Expreſſions, according to the Tenor 


following, that is to ſay, There are two People in Cheltenham 
PART IV. Vo I. II. 4 Town; 


« Town; The One, a Luſty Spark: They Both do take Delight 
6. Game ; Each One doth * a Park. In One, there is a Buck; 

* In the other, there's a Doe; (meaning the faid Jane Coole: 5 
« And if you can but Favour get, A Hunting you may go. But if 
that She” (meaning the ſaid Jane Cooke) © 1s going proud, and 
<« like to be at Rut; They turn Her,“ (again meaning the ſaid Jane 
Cooke,) © into a Neighbour” s Park; And there to take the Buck. 
« And when that He has done his Beſt, And this fine Doe,” (again 
meaning the ſaid Jane Cooke,) © is cloy' d; Then up She goes to 
« London Town, her Young One for to hide ; (meaning to hide 
a Baſtard Child of Her the faid Jane Cooke) And when She” 
(again meaning the ſaid Jane Cooke) © had been there a While, If 
* that You will but mind, Then out She” (again meaning the ſaid 
Jane Cooke) © cometh from that Park, and leaves her Faun,“ 
(meaning a Baſtard Child of the ſaid Jane Cooke) behind. But 
yet a while in Town muſt ſtay; till all Things ſafe and ſound: 


Then, Home She,” (again meaning the faid Jane Cooke,) 


% comes, to her own Park, to take the other Round.” And in 
One ether of the ſaid libellows Songs, of and concerning the ſaid 


Joux Cooke, were contained divers other falſe ſcandalous infamous 
and malicious Words Matters and Expreſſions, according to the 


Tenor following, that is to ſay, Come all you jolly Wonters 
© bold; and take a Turn with me: Such Sport I'll ſhew, each 


N ight, (though cold, ) before you ne'er did ſee. And a Wont- 


58 2 We will go, We'll go, We'll go; And a Wonting We will 


My Maſter Johnny Moll (meaning the ſaid Joun Cooks) 
95 2 got ſuch Tricks enough in Store; His Fame” (meaning the 


Fame of Him the ſaid Joun Cooks) <« 1s ſpread from Eaſt to 
* Weſt, on Shutters, Poſts and Doors &c. When Night has ſpread 
her fable Veil, and all Things ſafe and ſure, He'll” (meaning 
that the ſaid Joun Cooke will) © ſhew You Tricks; He'll”. 
(again meaning the ſaid JohN Cooke will) © never fail; if you'll 


© but nick the Hour, Sc. We hire Men to catch our Wonts ; 


*© who feal them“ (meaning the Wonts or Moles,) © when 'tis 
% done. We love our Puggs; We dearly hugg: And is not this 
good Fun? &c, For every Trap has got a Trick, to make the 
* Game his own: The like was never known before, in Country, 
« City or Town, Se. No begging Diſh-Clout e'er ſhall wipe 
away ſo great a Blot: For all their Talk, and all their Balk, it 
will not be ſo ſoon forgot, Sc. And the Fame of Johnny's 
Moll” (meaning the ſaid Joun Cooke) © is ſeen on every Door: 

Each Yard, each Gate, each Stile, each Poſt, ſhall ſpread it 
more and more. And a Wonting We will go, We Il go, We'll 
„go; And a Wonting We will go.” To the great Damage 
3 Infamy and Diſgrace of the ſaid DANIEL Cooke, Joux 
Cookr, and JANE Cook E; In Contempt of our ſaid preſent Sove- 


reign Lord the King and his Laws; To the evil and pernicious Ex- 
ample Cc; and againſt the Peace Ge. 


4 T Upon 
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Upon this Count only, and the Matters therein charged, the 
Two preſent Defendants were found Guilty. 


The Motion in Arreſt of Judgment, made by Mr. Aſburſt, on 
Friday 26th of April laſt, and now ſupported by Mr. Morton, as 
well as Himſelf, was grounded upon three Objections. 


Iſt. That an Information or Indictment will not lie, for publiſh- 


ing Two diſtinct Libels, upon TWO diſtinct Perſons ; any more than 


an Indictment will lie, for an Aſſault upon Two: And that ſuch 
an Indictment is not good, was determined in this Court in Tr. 
1730, 3, 4 G. 2. in the Caſe of Rex v. Clendon, reported in 
2 Strange 870, and 2 Ld. Raym. 1572. The Reaſon is, becauſe 
theſe are dr/izn&# Offences, and require different and diſtin Judg- 
ments, and may require different and diſtinct Fines : And therefore 
they can not be joined in One and the ſame Indictment; but there 
ought to be a ſeveral Indictment for Each. The Libel upon John 


Cooke was an abſolutely diſtinct and quite different Libel trom that 


on Jane. 


In Carthew 226, 227, Oe King =». Roberts, P. 4 1. & M B. R. 
The whole Court were of Opinion, after great Deliberation, That 
an Information againſt a Ferryman, © for taking more than the 


« uſual Rate from drvers Perſons, for the Paſſage of themſelves and 


* their Cattle,” was too general and uncertain; And per Holt, 


Ch. J.“ In every ſuch Information. a /ingle Offence ought to be 


laid and aſcertained ; becauſe every Extortion from every particular 
« Perſon is a ſeparate and di/tinft Offence ; And therefore they ought 
*. NOT fo be accumulated under a GENERAL Charge : becauſe Each 
| © Offence requires a ſeparate and diſtinct Puniſhment, according to 


the Quantity of the Offence ; and tis not poſſible for the Court 


to proportion the Fine or other Puniſhment to it, unleſs it is ſin- 
« gly and certainly laid.” And that Judgment was arreſted. 


The Anſwer given to this firſt Objection, by the Counſel for the 


Proſecutors, was, That the Caſes cited I Offences : Where- 
as the Whole of this is but One ſingle Offence.” And as to the 
Caſe of Rex v. Clendon, there is in Weſt's Symboleography, a Prece- 
dent of an Indictment againſt One for aſſaulting and beating Too, 


in the Highway, to the Intent to have killed or robbed them. 


Part 2d. Title Indictments, 191. 


The Cova r thought that this iſt Objection had received a fufli- 
dient Anſwer, in both reſpects. For they looked upon this to be ONE 
Offence: The Giſt of the Charge is Singing theſe Songs, in the 


Manner and with the Intent charged! in the Information; And ſinging 
them 
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them at the Pather s Door, with Intent to diſcredit Him and his 
Children, and diſturb his domeſtic Peace and Comfort. 


— p — — — 


And as to the Caſe of * The King and Clendon, They treated it 
as a Caſe that was not well conſidered ; and held it not to be Law. 
| * Strange Can not the King call a Man to Account for a Breach of the Peace; 
1 m_ Rom, becauſe he broke two Heads inſtead of One? How many Informa- 
1572, tions have been for Libels upon the King and His Miniſters? This 

is a Proſecution in the King's Name, for the Offence charged: It is 
not an Application at the Suit of each particular Party injured, It is 
not like an Action; where each Perſon ares 1 18 en to te- 
cover ſeparate Damages. . 


— — — — 


Therefore this 1ſt e was over-ruled. 


1 The 2d Objection upon which this Motion was Rund, and 
1 which was now further enforced, was © That ſeveral] diſtin De- 
4 © fendants, charged with ſeveral and diſtin Offences, can not be'join- 
<« ed together in the ſame Indictment or Information; becauſe the 
1 Offence of One is not the Offence of the Other: And the preſent 
1 Charge is made up of ſeparate and diſtinft Offences ; for which the 


SE OO EN —— ·˙—ð²t 


A 


( 4 ſeveral Defendants can no more be Joined, than ſeveral Defendants 
+ 2 Strange é can be charged with 4+ Perjury, or being 4 Scolds, or keeping || open 


N > . Shop on Faſt-days, or exerciſing a 8 Trade without having ſerved 


__ Where 6 Per. an Apprenticeſhip ; in all which Caſes, the Offence of the One 


en 5 4 © cannot be conſidered as the Act of the Other.“ So. here, the 
l 


8 ed for Perjury; Publication by 1 was not a Publication by Saunders; nor e 
8 and the judg- conver ſo. | 

4, ment was ar- | you 
WW reſted. Palmer 5 35. there cited, and many other Caſes ; And the Point was ſettled, t 2 Fee 921. 
1 3 S. C. where the Caſe of Perjury was compared to the Caſe of Scoldt; for which an Indictment will not lie 


1 .againit Two; Regina v. Hodſon et al', Tr. 6 Ann. © a. 2 10. Anonymous. $ de 623. 
= | F AE Ks V. Il glon et Lake | | | 


* 


4 

1 The a given to this 2d Objection was, © That ſeveral De- 
5 e fendants may be joined in One and the fame Indictment or Infor- 
* mation; if the Offence wHoLLY ariſes from ſuch a ſoint Act as is 
1 « criminal in itſelf, without any regard to any particular perſonal 
1 “Default of the Defendant which is peculiar to Himſelf: As, for 
i" * Inſtance, it may be joint for keeping a Gaming Houſe &c; but 
| not for exerciſing a Trade without having ſerved an Apprentice- 
1 « ſhip, becauſe Each Trader's Guilt muſt ariſe from a Defect pe- 
1 * culiar to Hint. 2 


= | cc 
of j : - \ 
_ VB” ; 


A 


ev 


i | Style 244. Paul Williams Fe his Wife, againſt the Cuſtodes, was a 
[| joint Indictment for Words ſpoken by Both: ag the Court held the 
Foint-INDICTMENT. good; though a Joint Action on the Caſe could 
not have been brought againſt them. | 
2 ITE ee 


| 
| 2 Hawk. P. C. 240. is clear and expreſs 1 in this Diſtinion. 
it 
| 
| 
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Style 312. Cuſtodes v. Tawny and Norwood, jointh indicted for 
blaſphemous Words ſeverally ſpoken by them: Roll Ch. J. held 
the Indictment good enough, though joint. 


Can not ſeveral Perſons join in ſinging One and the 1 Song? 
Forty People may join in the ſame Chorus. And if ſuch Song or 
Chofus be libellous, the Doing ſo is one joint AF, criminal in 2 1tſel, ” 
without regard to any peculiar perſonal Default. 


The Coukr thought this 2d Objection to have likewiſe received 
a ſatisfactory Anſwer. They held this to be an entire Offence ; One 
joint Act, done by both; They both Joined in the ACT of Singing 
this libellous and ſcandalous Matter, in the public Street, at the 
Father's Door, with Intent to diſcredit Him and his Children. And 
Whether it be two Songs, or One; or a firſt and ſecond part of the 
ſame Song ; or ſeparate Stanzas, One on Jobn, another on Jane; 
Yet it is one entire Offence : And the more there are that join in it, 
the greater is the Offence. 


It is not like the Caſe of Peri Jury. Where the perjury of One 


is not the Perjury of another; but the Perjury i is a ſeparate Act in 
Each: Whereas this is a Joint Act. 


The zd Objection on which the Motion in Arreſt of Judgment x was 
grounded, was That this is an entire general Judgment upon the 
<< whole 4th Count: And yet, the latter Song contained in it, (name- 


ly, the Song upon John Cooke,) contains no libellous Matter, at all. 
* Conſequently, no Judgment can be entered up for the Proſecutors,” 


The Anſwer given to this 3d Objection was, Firſt . That the 


© latter Song is hbellous ; and expoſes this John Cooke to Ridicule. 


However, Secondly, If either of the two Songs be libellous, the 
judgment is good and well warranted: For upon Indictments or In- 


formations, the Court will give Judgment on hat Part which is in- 


dictable. And it is not like the Caſe of an AcTion, where general 
* Damages are given, and One of the Counts appears to be bad; in 
which Caſe, the Plaintiff in the Action can not indeed have Judg- 
ment: But the Reaſon why it is ſo in Alion, don't hold in In- 
dictments or Informations. 


The CourT over-ruled this 3d Objeslon « alſo; Holding this 
latter Song to be libellous and defamatory ; and likewiſe, that if 


this Part of the Charge had not been ſo, it would, in an Informa- 


tion or Indictment, only go towards lefſening the Puniſhment ; but 
would not be a ſufficient Reaſon for arreſting the Judgment. 


| Wherefore, upon the Whole, 


Per Cur. unanimouſly, 


ſhould not be arreſted) was DISCHARGED. 
rarr IV. Vor, II. + ꝓ— Rex 


The RuLE (to ſhew Cauſe Why the 3 < 
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1 Rex ver/. Inhabitants of Kniveton. 
ay 1760, 


12 Juſtices removed Jaac Wibberley and Mary his Wife, 
and Jſaac his Son, and Mary and Elizabeth his two Daugh- 
ters, from Kniveton to Tiſington, both in the County of Derby. 


On Appeal, the Seſſions tate this Caſe—That Tſaac Wibberley, 
being ſettled at Tiſſington, did upon Lady-day 1749, take and enter 
upon a Farm at Kniveton, of the Yearly Value of Eight Pounds, 
of Mr. Hanſon Vicar of Kntveton, To hold from Lady-day 1749 
to Lady-dey 1750, And that alſo, at the ſame Time, He with 
One Thomas Hill, foinTLyY took and entered upon another Farm in 
the ſame Liberty, of Thomas Daniel, To hold from Lady-day 1749, 
to Lady-day 1750, of the Yearly Value of 3 J. 155. And at the fame 
Time of taking the ſaid Farm of 31. 155. it was agreed between the 
aid Iſaac Wibberley and Thomas Hill, © That Thomas Hill ſhould 
have and take One Half of the Corn and Hay to be cut from the 
“ ſaid Farm of 3. 15s. Rent; And that the ſaid Iſaac Wibberley, 
« after that the ſaid Thomas Hill had taken and carried away his 
« Half Part of the ſaid Corn and Hay, ſhould be poſſeſſed of and 
< occupy the Whole Farm of 3. 155. Rent, till Lady-day follow- 
e ing; paying to the ſaid Thomas Hill 45. for the ſaid Hell's Share, 
* of the ſaid Farm.” And that the ſaid Thomas Hill did on or before 
the 1ſt Day of October 1749, take and carry away One Half of the 
ſaid Hay and Corn; And that the ſaid Iſaac Wibberley did thereupon 
immediately take and continue the Poſſeſſion of the 2obole Farm, till 
Lady-day 1750; and paid the ſaid 4s. to the ſaid Thomas Hill for the 
ſame. T1 N Ds 


£ 


A 


All which Facts being ſtated ſpecially to the Court of Seſſions, 
by the Counſel on the Behalf of the Appellants; and conſented unto 

by the Counſel on the Behalf of the Defendants; And the Court 
[of Seſſions] being £QUALLY DIVIDED in Opinion; They allow- 
ed the Caſe to be found as ſtated; in Order that the Appellants 
might take the Opinion of the Court of King's Bench at #eſtmin- 
ſter, and the Matter be finally determined there. 


* Bat in en, Mr. Edward Wilmot moved, (on Saturday 23d June laſt,) to 
. this Ot the 


Seon i „ quaſh theſe ® Orders; And a Rule was taken © to ſhew Cauſe Why 
Order at all- the Orders ſhould not be quaſhed.” 5 


For it neither c 


confirms nor diſcharges the Original Order; but, in effect, adjourns the Appeal hither. Vet no Notice was 


taken of this, at the Time of making the Motion, 


;# -: 


Note 
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Note — Aſter the foregoing Motion and the Rule thereupon made 
c To ſhew Cauſe why the Orders ſhould not be quaſhed; 
A fubſequent Rule of this Court was made (on Wedneſday next 
after 15 Days from St. Martin, 33 G. 2.) whereby it was Or- 
dered That the Orders returned with the een in this 
Cauſe be ſent back to the Seſſions. 


In Conſequieincs whereof, at the Epiphany Seflions holden on the 
15th of January laſt, That Court made an Order, whereby (af- 
ter reciting the former Tranſactions, and alfo that the Counſel 
bad alledged © that the Court of King's Bench could not proceed 
to give Judgment, for want of the Court of Seſſions having 
* cher confirmed or diſcharged the former Order,) They 


< therefore Order T hat the ſaid Order of Removal be d: af 
(fs erg?! |, 


This ſecond Order of Seflions being aus up, in Obedience 
to the above mentioned Rule of this Court— 


Mr. Ley (on Behalf of the Pariſh of Kniveton) moved, upon 


gn weſday the 12th of February laſt, to quaſh it; and obtained a 


Rule to ſhew Cauſe Why it ſhould not be quaſhed, 


| (Note—This Caſe had now changed it's Name : For, upon the 
Order of Removal from Kiveton to Tiſſington being diſcharged 
by the Seſſions, the Pariſh of Kniveton became chargeable 


with the Paupers ; and, according to the Rule in Pa. 1. were 


to be named Defendants here: Whereas, before this laſt Order 


«it 00 Seſſions, the Pariſh of Tiſington ſtood charged with them, and 
conſequently \ were at that Time to be named Defendants here.) 


To this Order of Seffions (difcturoiug the Original Order of the 


two Juſtices, who had holden the Settlement to be at Tr/ington,) 
Three Exceptions were taken on behalf of the Pariſh of Kniveton, 
who now ſtood charged under the preſent Order of Seſſions. 


Two of them were not very important: And the court laid no 
Sort of Streſs upon either of them in reverſing the Order of Seſſions, 


One of them was © That it did not appear that the Pauper re/i- 
 * ded in Kniveton :” (though it is ſtated © That he entered * the 
Farm there and continued the Poſſeſſion Sc. a 


| The Other was, © That the Juſtices at Seſſions had no Juriſdiction 
© to make this preſent Order of Diſcharge ; becauſe the former 


* Seſſions had not, upon the Original Appeal, adjourned ſuch Ap- 


L * peal to a ſubſequent Seſſions, but to the Court of King's Bench.” 
But 
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But the material and principal Objection was, That this Caſe 


cas ſtated upon the Orders, appeared to be a Tenement ux DER fe 
« YEARLY VALUE of Ten Pounds, within the Intent and Moanng | 


c of the Statute of 13, 14 Car. 2. c. 12. 


The Counſel for the Pariſh of Tiſington denied this, and ain, 
© That it was ABOVE the Yearly Value of 10/4.” Which nen 


endeavoured to prove. 


Pir—They argued that Wibberley, the Pauper, was liabh: (as 


being Joint-tenant with Hill,) to anſwer for and pay the Whole 31. 


15s. And, moreover, that He was Sole Tenant of that Farm, for 


and during the /aft Half Year. 


Secondly—But taking i it at the ſtricteſt, It is really and. mae 


a Payment of 101. 15. 6d. per Annum, by Wibberley the Pauper. 


For He is to * pay 81. per Annum ; plus, Half 3/. 155. which. is 


. 3&195-06- 17s. 6d.) Plus * for the laſt Half Year : Which is, in Wl: 101 


15. 64 


But The CourT unanimouſly held That this Tenement thus | 


e rented by the Pauper, in Kniveton, was UNDER the Twp Value 
«of 404”: 


The Act of Parliament fixes the Yearly Fake at Ten Pounds: And 


the VALUE muſt be eſtimated by the Rent; and always is taken to 
be according to the Rent. And here, the Rent is 8/. per Annum and 


the half of 3/. 15s. Which two Rents taken e do not amount 
to 104. 


3 He was to pay Hill 45. for the Advantage he was to 
have, after the Crop was off. But an Agreement of this Sort, be- 
tween the two Joint-tenants can not be conſidered as a Rent. 


Wherefore, Per Cur. unanimouſly, 


ORDER of SESSIONS quaſhed: 
' ORDER of two Juſtices affirmed. 


Rex ver. 3 of Berwick St. John. 


Wo Juſtices made an Order for the Removal of Benjamin 
Beach and Mary his Wife and Elizabeth and William their 


Children, from Hen in Dorſetſhire, to Berwick St. Jobn's in 


Wiltſhire And the Seſſions, upon an Appeal, ronkirmed this Or- 


der; Stating the Caſe ſpecially. 


Special 
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Special Caſe ftated—Sometime in September 1756, The Pauper, 
Benjamin Beach, being then an unmarried Man and legally ſettled 
in Handley, happening to meet Mr. Stephen Jones then Head-Keeper 
of Ruſhmore-Lodge (One of the Lodges of Cranborne Chace,) Who 
reſided at Ruſhmore-Lodge aforeſaid, which lies within the Pariſh 
of Berwick St. Jobn aforeſaid, and had then lately parted with One 
Edward Hill, who had been for many Years One of his Servants 
or Under-keepers at the Wages of 3/. a Near and a Keeper's Li- 
very befides Meat Drink and Lodging; The faid Mr. Jones ad- 


dreſſed the Pauper in theſe Words, Do You like the Life of a Kee- 


* per'?”, Which being anſwered in the Affirmative, He faid fur- 
ther, “ Then go into Ned Hill's Place; And You ſhall «ant no En- 
* couragement : T give You 4. Suit of Clothes directiy.“ That the 
Pauper readily conſented ; and, without further Converſation, went 
immediately into the ſaid Service, and continued therein for the Space 
ef itbree Years, reſiding all that Time with his ſaid Maſter at Ruſb- 
more-Lodge aforeſaid within the Pariſh of Berwick St. John aforeſaid. 
That upon or ſoon after his entering into the ſaid Service, He was 


furniſhed with a Keeper's Livery; was, during the ſaid 3 Years, 


provided with Meat Drink and Lodging; and at the End thereof, 
was paid 91. for his Service. That at the Time of the Converſa- 
tion before mentioned, the ſaid Pauper did not know upon what Terms 


the ſaid Hill had ſerved the ſaid Mr, Jones. That the Pauper's Ser- 


vice being agreeable, the Queſtion * Whether or no he was at Li- 


* berty to quit it, never occurred to him: But that, in his Ap. 


prebenſion, if it had been diſagrecable, he ſhould have thought him- 
ſelf at Liberty to have quitted it; /ince Nothing to the Contrary had 


been ſtipulated between them, in the Converſation beforementioned. 


And that the ſaid Pauper 7hought he ought to be paid the ſame 
Mages Hill had; but did not confider himſelf” as having a legal Title 
to Wages, fince there had been xo mention of any, in the Converſa- 
tion before mentioned. That the ſaid Pauper, after quitting the ſaid 


Service, married the ſaid Mary now his Wife, and had Iſſue by her 


the Children mentioned in the Order; and has done no Act to gain 
a Settlement, except' as aforeſaid, Therefore the Seſſions are of 
| Opinion © That the Settlement is in the Pariſh of Berwick St. 
* John; and therefore confirm the Order of the two Juſtices. 


Mr. Glynn, who had moved to quaſh theſe Orders, on Wedneſdav 
the 6th of February laſt, had then objected “ that this was NO H1- 


<* RING in the Pariſh of Berwick St. Jobn;”” and had cited a * Caſe » F.Seff Caſes, 
between the Pariſhes of Gregory Stoke and Pitmin/ter, in M. 13 G. 1. wo 1750. 
: 2 Ol. 132. 


B. R. No 
Mr. Norton, Mr. Grove, and Mr. Dunning now ſhewed Cauſe 
Why the Orders ſhould not be quaſhed ; And argued this to be a 


Hiring for a Year : For the Law knows no other Servant but One 
Par T IV. Vo I. II. »IbIůlßn N 


Caſe 120. 


— 
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for a Year. Cu. 1 Toft. 42. 3. A General Hiring is a Hiring for a 
Tear, So, on 5 Eliz. c. 4. $7, Beſides, this has an expreſs Re- 
ference to ah s Service ; Which was for a Tear. 


This Point was fully diſcuſſed and ſettled i in the Caſe of Rex v. 


7 Inhabitants of Wincanton, 3 rſt Jonuary 1750. | (Crediton was the 
5. C.cirea, other Pariſh.) ® 


The Caſe cited, between the Pariſhes of Gregory Stoke and Pimin- 
A, is not like this: 7. bat was a Living with a Grand-mather. 


Mr. Gould, and Mr, Glynn, contra—Here is 10 aua Hr ring a 
all: And None can ariſe by Implication, from the bare e 
alone. Pitminfier Caſe was holden to be no Hiring for a Year. 


The Reference to Ned Hill's Service relates to Eilts Wark only; ; 


not to his Contract: For the Pauper did not know upon. what TxzRMs 
Hill had ſerved Mr. Jones. 


V. ante, pa. 


3 They mentioned a * Caſe of a Boy who lived from 8 Yap of 
7:babitants of Ag till he was 14, with his Maſter ; and yet was holden to have 


«ybill. gained no Settlement. 
N. B. There, 


it was ex- 


prefily ſtated T be Statute of 5 Els. c. 4 $7. enacts © that every Boy, above 
„ hat there © 12 Years of Age, thall be compellable to be hired in Huſbandry.” 


avas No Con- 


1 And in Wincanton-Cale, the Boy was 17, and was hired | in Huf- 
- Gam 


Lord 3 Man ſerved 3 Years; RP” received 
3 Years Wages : But it is Ot by that he was never HIRED at 
CC all, 55 


10 is admitted © That if He was hired at all, it wala Ta 
* be a Hiring for @ eer,” And upon this Dialogue ſtated in the 


Order of Seſſions, it is a clear Hiring : For * was a bired Ser- 
vant. 


Therefore the Juſtices have done right. 
The Three Other Jupcrs were clear of the fame Opinion. 


Both OxDpzRs AFFIRMED. 


"Rex 
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Nee I Vandewall Blq. 


Tueſday 1 3th. 


May 1760. 


HE only Queſtion i jn this Caſe was, Whether the fond of 


4 Manor is aſſeſſable to the Poor-Rates, under 43 Elis. 


="'e. 2, Fr. re QuiT-RenTs, HRRIO Ts, ne CasvaL PRo- 


D rITs of his Manor. 


It firſt came before the Court, on Thurſday 2 1ſt e 17 50, upon 


a Motion to quaſh an Order of Seflions which had confirmed ſuch 


a Rate made upon Mr. Vandewall, Lord of the Manor of Aldenham ; 
from which Rate, He had appealed to them. But the Caſe not be- 
ing ſtated with ſufficient Particularity, upon this firſt Order of Seſ- 
ſions, It was ordered (on Wedneſday 4th July 1759,) That the 
"0 Order, together with the Certiorari, ſhould be ſent back to the 


1 Seflions, to be ſtated more fully, as to the Matters of Fact, and 


e afterwards to be returned again to this Court.“ 


This was accordingly done: And the new State of the Caſe: Was 
as follows, iz. 


That Samuel — Eſa; was charged to the Poors Rate of = 
the Pariſh of Aldenham, bearing Date the 28th of March 1759, in 


the Manner following, that is to ſay, For the Tithe, 3 l 15 4. 
« For the MaNok, 2 J. 5s. More, for the Qu1T-RENTs, 105, 6d. 


" More, For the Wood-lands, 10 „ 


"That it appeared that the ſaid Samuel V. e did not, at the 


Time of making this Rate, hold or occupy any Lands Houſes 
Tithes Coal-mines or ſaleable Underwoods within the ſaid Pariſh, 
Parcel of or belonging to the Demeſnes of the ſaid Manor or other- 


wiſe, within the faid Pariſh ; Except the Tithes for which the ſaid 
Samuel Vandewall is aſſeſſed and charged in the faid Rate at 150 4. 
per Annum, and the Wood-lands for which the ſaid S. V. is aſſeſſed 


and charged at 20. 1 Annum. 


That the Laps from qohich the Quit-Rents ariſe for which the 


| faid Samuel YVandewall is aſſeſſed and charged in the ſaid Rate, are 


Free and Copybold Lands noLpen of the ſaid Manor, and in the 
Occupation of divers Perſons Tenants of the faid Manor, or their 
Leſſees or Under-tenants, WHO ARE RESPECTIVELY CHARGED 


AND ASSESSED FOR THE SAID LANDS, in the ſaid Rate, as Oc-_ 


cupiers thereof, according to the Rackx-Rent of the faid Lands : 
But that the faid QuiT-RenTs are NoT etherwiſe charged in the 
ſaid Rate, than by the Charge on the ſaid Mr. Fandrwoail under the 
Article of Quit-Rent. 
That 


r 4 q 


— x > 1 


— . 8 < 
I os 3 ws — 22 
EEE oo te ² et gre — , 


— 


* _ eee — — — — — — — 
— — — rr beak nt 98 Pen Tn. a l K — 268 — wm 
p — nn OL SS, — — - — jo P — . 33 a 
— — * — — Y 2 Su — ? 3 2 8 ed rt . $ A - _ 
_ =: a3 vg” 73s 4 = — a 8 — hi 2 bit : 
r * X . boy — — — A It - a Loan. IG 3 — ; a k - r 
— - ; Tone et Xn S nee ger ny IT oe WE > ITE : 
33 e > : 5 : a 2 8 2 
— . 2 So — 8 —— — 4 — 8 j . . 8 
1 — {es OTITIS Rs 8 93 9 — TS 7 ©; * 
12 _ - 
—_— * r 3 


- 
* — —— - 
——— APA * 
—— 5 
* = —— — 7 — > —— * 
—— K— — 
: — . — 8 
$, 2 — 
—— ""h * 5 l 
r : 1 
n as 


i — 4d) WS rh 09. IP 
r 


Eaſter Term 3 3 Geo. 2. 


A Cp erat cnn ey te, A BE 


Doubt that they had about it. 


That the Pxorirs of the ſaid Manor, excluſive of the ſaid Quit- 


Rents, ariſe by and conſiſt of Eſcheats, Heriots, Rehiefs, and Fines 


on the Admiſſion of Copyhold Tenants on Deaths and Purchaſes, 


and other Caſualties ariſing within the ſaid Manor: Which, together 


with the ſaid Quit-Rents, are by Computation communibus annis 
111. per Annum; viz. the Quit-Rents 211. and the other Profits 
of the Manor go. per Annum. 


That it does not appear that the ſaid Quit-Rents and the ſaid 


Manor of Aldenham, or Either of them, Have EVER BEEN RATED 


to the Poors Rate of the ſaid Pariſh of Aldenbam, till within two 
Years laſt, and ſince the ſaid Samuel Vandewall purchaſed the ſame, 
(which was in or about the Year 1754.) 


Mr. Norton moved (on Friday it February 1760,) to quaſh 
this Order, .confirming the Rate (as the former had done; ) and 


obtained a Rule to ſhew Cauſe. 


On Thurſday 24th April 1760, Mr. Gould and Mr. Knowler 
ſhewed Cauſe againſt it's being quaſhed : And they cited ſome looſe 
Scraps of Caſes, relating to the Subject; viz. Comberb, 62. and 
again 264. both Anonymous, and Hull's Caſe in Carthew 14. and 
likewiſe 2 Ld. Raym. 1280. Dalton 165. (in the large Folio Edi- 
tion.) 3 Keble 540. S. C. The Corporation of Wickbam againſt the 


Mayor. 2 Bulſir. 354. Sir Antony Earby's Caſe; 2 oe 793: and 


Me Frey's Caſe, 5 Co. 67. b. 


Mr. Norton and Mr. Field, on the Other Side, _ that the 
Quit-Rents and Caſual Profits of a Manor were not rateable to the 
Poors Tax, within either the Words or Meaning of 43 Elis. c. 2. 
no more than Ground-Rents are. Quit-Rents have been already rated 
to the full, in the Hands of the reſpective Occupiers: So that this 
is Rating the ſame thing doubly. And the Caſual Profis are quite 


uncertain ;, and can never be conſidered as that Sort of Fund, out 


of which the Poor of a Pariſh are to be ſupported. 


The CourT en forms Days to conſider of the Point; as it was 
a very general and extenſive Queſtion ; but not from any great 


On Tueſday 13th May 1760— 


Lord MansPIELD very ſhortly declared their Opinion 2 That 
«© theſe Quit-Rents and Caſual Profits of the Manor are not rate- 


<< able to the Poors Tax.” Which, he ſaid, was ſo clear, that there 
Was no Need to enter into Reaſonings about it. They were never 
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rated befere, in this Pacith ; and. as 1 as appears to Us, the Rating 
fuch Quit-Rents and Caſual Profits has never been at all attempted 
before: And there is no Colour for this Attempt now, after more 
than a Century and an Half fince the making of the Act of Parlia- 
ment bad which it is grounded. 


Note made abſolute, for quaſhing the Rate and the 
Order of Szs$10NS contraung it, 


? 


Rex ve John Spragg and Mary Elizabetha Spragg. 


Wedneſday 
14th May 
1760. 


HE Defendants (who were Father and 1 ) had been 1 ,,, 930. 


convicted of a CoNnsPIRACY, upon the fo 
ment—That John Spragg of &c, Mil. Wright, and Mary Eliza- 
betha Spragg of &c, Single-Woman, being Perſons of an evil Mind 
and wicked Diſpoſition, and deviſing and intending to deprive One 


Walter Gilmore of his good Name Credit and Reputation, and alſo 


to ſubject the ſaid Walter Gilmore, without any juſt Cauſe, to the 
Lofs of bis Lies and Forfeiture of his Goods and Chattels Lands and 
Tenements, upon the 31ſt Day of July in the 3oth Year of the 


Reign of our Lord George the Second King of Great Britain, and fo 


forth, and at divers other Times and Days thentofore, at New Sa- 
rum in the County of Wilts, and at divers other Places within the 


County aforeſaid, wickedly and malicioufly did consPIRE combine 
and agree among themſelves, to indict and cauſe to be indifted the 


faid Walter Gilmore, for A Crime or Offence liable by the Laws of 


this Kingdom to be puniſhed capitally, and to proſecute the ſaid 


And the Jurors aforeſaid, 
upon their Oath aforeſaid, a!ſo preſent, That the ſaid Jobn Spragg 


Walter Gilmore upon ſuch Indictment. 


and Mary Elizabetha Spragg, ACCORDING To e CONSPIRACY 


Combination and Agreement AFORESA1D between them as aforeſaid 
BEEORE HAD, afterwards, to wit on the ſaid 31ſt Day of Jay i 1 | 
the ſaid zoth Vear of the Reign of our ſaid now Lord the King, at 


ollowing Indict- (the fir At- 
tempt towards 
this Motion.) 


the Seſſion of Oyer and Terminer of our ſaid Lord the King then 


holden at New Sarum aforeſaid in and for the ſaid County of Wilts, 


before the Honourable Sir Richard Adams Knt. One of the Barons 
of His Majeſty's Court of Exchequer, Edward Milles One of His 
faid Majeſty's Serjeants at Law, and Others their Fellows, Juſtices 


ol our ſaid Lord the King affigned by Letters Patent of our ſaid Lord 


the King under the Great Seal of Great Britain | prout in the ſaid 
Letters Patent commiſſioning them to hear and determine „] by the 


Oath of [naming the Grand Jury,] good and lawful Men of the 


County aforeſaid, then and there {worn and charged to inquire for 


our {aid Lord the King for the Body of the ſaid County, vALSELVY 


wickedly and mattcioufly, and without any reaſonable or probable 


_ Cauſe, did indi# and cauſe to be indicted the aforeſaid Walter Gil 
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f. ante 930. 


| +7. ante 931. 
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more, by FAY Name of Falter [Gila late of the Burrough and 
Town of Marlborough in the County of Milts Bookſeller and Statio- 
ner, for that he, unlawfully and unjuſtly deviſing and fraudulently 
intending to get and obtain to Himſelf unjuſt Lucre, and to defraud 
our preſent Sovereign Lord King Geor ze of certain Duties granted by 
certain Statutes lately made and provided and payable to our faid 
Lord the King, and to diminiſh the public Revenue in this Behalf, 
after the making the Statutes in ſuch Caſe lately made and provided, 

and after the ſecond Day of Auguſt in the Year of our Lord 1726, 


that is to ſay, on the 3d Day of May in the 29th Year of the Reign 


of our Sovereign Lord George the Second by the Grace of God of 


Great Britain France and Ireland King Defender of the Faith, at 


the Burrough and Town aforeſaid in the County aforeſaid, by Force 
and Arms, unlawfully knowingly fraudulently and FFLONIOUSL 
did COUNTERFEIT AND FORGE A STAMP to reſemble a certain 
Stamp which had before been there duly provided made and pub- 
liſhed in Purſuance of the Statutes in ſuch Caſe made and provi- 
ded, and which was then and there uſed in Purſuance of the ſaid 


| Statutes, to ſtamp Vellum Parchment and Paper charged, by Vir- 


tue of the ſaid Statutes in ſuch Caſe made and provided, with the 

Payment to our ſuid now Lord the King, of the Duties of 64. and 
6d. thereby then and there to defraud our now ſaid Lord the King 

of the Duties of 6d. and 64. granted by the Statutes in that Behalf 
lately made and provided, and then payable to our ſaid now Lord 
the King ; againſt the Form of the Statutes in ſuch Caſe made and 
provided, and againſt the Peace of our ſaid now Lord the King his 
Crown and Dignity, And alſo—[laying, by another Count, the 
Counterfeiting the two Stamps, by the ſaid Gz/more, another Way: ] 
And alſo that—[ It then goes on, and charges that they indicted Gi 
more with knowingly UTTERING two ſuch Counterfeit Sixpenny 
Stamps.] And that the ſaid Gz/more—|laying the uttering them 
another Way.] And that the ſaid Gilmore Then follow other 
Counts laid by them againſt him, for counterfeiting and knowingly 


uttering treble Sixpenny Stamps. ] 


The preſent Defendants, Spragg and his Dauphive, were oiled 
at the Aſſizes, upon this Indi&ment for the Conſpiracy, laid in the 
Manner juſt mentioned. However, no Judgment was there given; 
but it was adjourned, at the firſt and alſo at the ſubſequent Aſſizes, 
<© quia Curia nondum adviſatur.” The Record of this Conviction 
was at firſt removed, WIT HOu their Perſons : For which Reaſon, 
the * former Motion could not proceed. * 


But this Omiſſion was afterwards rectified: The Record was now 

+ removed by Certiorari; and the Defendants were alſo brought up 
by Habeas Corpus. Whereupon, on Saturday 26th of April 1760, 
Mr. Serj. Davy moved for the Opinion of 25s Court; or (in Ef- 
fect) in Arref of Judgment, (the Defendants being g preſent in Court.) 
4 He 
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2 Inſt. 562, Regiſter 134. a. b. 135. accordingly. 


? accordingly. 
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He made two Objections: Vir. 


(Iſt.) It is not alledged in the Charge itſelf, & That the Defen- 
<« dants conſpired FALSELY to indict Gilmore; 


(adh.) Nor does it appear, in the ſaid Charge, of what parti- 


cular Crime or Offence they conſpired to indict him, Tis onl 


charged in general, © That they did wickedly and maliciouſly 


(without adding Falſely,) conſpire to indict and proſecute him for 


A Crime or Offence liable to be * puniſhed by the Laws 
« of this Kingdom.” 


Born theſe Matters are eſſentially neceſſary ; and can not be el. 


Hes by any 1 that goes before or comes after. 


Firſt Point. Consrik ATons are thoſe only who confederate 


Themſelves FALSELY and maliciouſly to indict or cauſe to indict. 


The Statute of 33 E. 1. (intitled © A Definition of Conſpirators,” —) 
defines; Conſpirators in theſe very Terms. 1 Hawk. P. C. 189. 


F. N. B. Title 
Writ of Conſbiracy, folio 114. in Old Edit. (260. in Hale's Edit.) 


ſaid by Juſtice Richardſon, in Tailor and Towlin's Caſe, Godbolt 444. 
All theſe Authorities prove that the Words © FALSELY and mali- 


ciouſiy are e even in a Caunt. 


Holes H it P.C. 2d Vol. pa. 183, ſays © That the fame Cer- 
„ tainty is required in an Jndi&ment for Goods, as in Treſpaſs for 


Goods; And that Certainty 1 is much more neceſſiry in an Indif- 


nent than in Treſpaſs.” 2 Hawk. P. C. 225. c. 25. I 59. proves 
alſo that Indictments muſt be certain. Meſt's Precedents 2d Part, 
Title Indictments and Offences pa. 102. b. \ 97. is an Indictment 
for a ner falſely Sc. to indict. 


The preſent Indictment is only * That they wickedly and mali- 


So, Roſtal's Entries 123 to 127. Title Conſbiracy. 
So, Co. Entries 109. Title Conſprracy. And Pulton 232. a. 233. * 
but particularly 232. 6. Title Writ of Conſpiracy. So likewiſe it is 


iſt Point. 


* ciouſly conſpired to indi this Man:“ Which may be true; And 


yet it might not be FALSELY. It muſt be both malicious and falſe ; 
to make it indictable as a Conſpiracy. 


The Offence conſiſts in the unlawful Agreement to indict falſely 


and maliciouſly: And ſuch an unlawtul Agreement © maliciouſly to 


e indi FALSELY,” would be indictable, though never carried into 


Execution. But Nothing more than the malicious Agreement © 79 


” - 3890 this Man” appears in the Charge itſelf of this Indictment. 
Second 
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2d Point. 


® /..24 E. 3. 
pl. 34 to 34.6. 
accordingly, 
And ſee this 
villainous 
Judgment 

at large, in 

3 Iſt. 143. 


—— 


Second Point. As the Charge itſelf is only general, The Setting 
forth the Indictment verbatim, afterwards, can not help this Defe#? 
in the Charge. 


There are two Inſtances of * villainous Judgment being awarded: 
27 Aſixe, pl. 59. fo. 141. b. (by Inqueſt;) 46 Afize, 11. fo. 3oy. 
a. (by Indictment.) But in neither of them does it appear that 
the Conſpiracy was for a Capital Offence: It is only ſaid © That 
te they were attainted of Conſpiracy.” | 8 


Haul. P. C. Lib. 1. c. 72. § 9. under the Title Conſpiracy, ſays 
© That he who is convicted at the Suit of the King, of a Con- 
ee ſpiracy to accuſe Another of a Matter which may touch his Life, 


© ſhall have the villainous Judgment, which is given by the Com- 


* mon Law and not by any Statute.” And the villainous Judg- 


ment is certainly the proper Judgment, where the Conſpiracy is 


eto indict for a Capital Crime.“ But then the Capital Offence 
ought to be EXPLICITLY fet fort: A Crime liable to be puniſh- 


< ed Capitally, is not enough, without ſpecifying wir Capital 


Crime. For this is a Matter of Law : And therefore the Jury are 
not the proper Judges of this. And the Want of this Allegation, 


if it be omitted in the Charge of the Conſpiracy itſelf, can not be 
ſupplied by any Thing that precedes or comes after. P 


The CoxspIR Ac 77ſelf is the Offence indictable, though no In- 


' diftment be drawn up or found, or any Thing done in Purſuance 


of ſuch Conſpiracy. And / there was no ſuch Confpiracy, then 


there could be no Indictment according to it. So that the Charge 


itſelf is here 7nfufficient. But if theſe ſubſequent Words could be 


connected with it, yet at moſt, it is a Charge by way of ImpLica- 


fittvely and directly alledged at firſt. 2 Hawk, P. C. pa. 227. c. 25. 


TON only; not a clear direct pojitive Charge. 


He therefore inſiſted upon theſe two Things : 


iſt. This is a Charge of a mere Conſpiracy © to indi” only ; not 
of a Confpiracy to indict FALSELY : And if it be not good, no Judg- 


ment can be given upon this inſufficient Indictment. 


2dly. It cannot be made good by any IMpLicaTion, if not po- 


8 60. is expreſs to this Purport. Hale H. P. C. 2d Vol. 182, 183. 


4 Co. 44. b. Vaux's Caſe, (for poiſoning Nicholas Ridley.) Staundford 


P. C. Lib. 2. Title Enditement, c. 31. pa. 96. b. is expreſs © that an 


Security. 


Indictment zs not good, which muſt have an Argument or Impli- 
*© cation to make it good.” Certainty in Indictments is the Subject's 
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Eaſter Term 33 Gee. 


The Precedents in Tremaine 8a and 8 5. are not ſuch Precedents 
as that any Thing can be collected from them. 


.* 


Mr. Gould, contra, pro Rege. The Term Conſpiracy” is een it Point. 


taken in mald parte, So it appears by the Regiſter, 
There is but One Count in this Indictment; And the WW bole of it 


muſt be TAKEN TOGETHER, as One Charge: "tri is not to be ſepa- 


rated and divided, One part of it from another. It conſiſts of the 
Inducement, the Charge itſelf, and the recited Indictment, 8 
is ſet forth verbatim.) 


This is an Indictment at Common Law. 2 Inft. 562. ſays © The 
Statute of 33 (or as he ſays it really was, * 21) Ed. 1. intitled 
A Definition of E roar is in Afermance of the Common 
« Law.” 


In 6 Mad. 186. Rex ef Ae v. Beſt, p er Holt—© A EP 
ey, late loguendo, or a Confederacy to Fabre One falſely (with- 
ce Hut more) zs Crime: though it be not an Indictment for a for- 


La) 


o 


* 


0 


med Conſpiracy, frictiy ſpeaking ; which requires an Infamous 
as Judgment and Loſs of liberam Legem.” | 


No Villainous Judgment has been given, ſince the Time P E. 3. 
In F. N. B. fo. 2 


<« prehabita, præfat' A de &c indifari, et ipſum ef occaſione capi 
«© &c, ;falſ0 et Fnalitios procuraverunt; ad &c, et contra &c provis.” 


80 that there, the falſely and maliciouſly” is applied to the Indi&- 
ment not to the Conſpiring. 2 Inſt. 562. The Cake of Wellye (for 


citing in the Spiritual Court,) does not charge the nen, to be 


falſe; but only malicious. 


1 Hawk. P. C. c. 72. pa. 180 to 191, ſhews that if there be a 


Conſpiracy, it is puniſhable in an Pry Manner. * ex 
vi Termini only, is indiQtable. 


„ 2 remaine's Entries, 85 [3 Rex v. Freeman, only charges e That 


c illicitè diabolicè nequiter et malitioſe conſpiraverunt (to charge 


*« with an Attempt to bugger,) without the Word g ALSO.“ It is V. ant 


not neceſſary to apply the © alle et malitioſe” to the Conſpiring. So 


that the ** falſely wenka and maliciouſly” does here come in, in 


its Proper Place. x 
Conſequently, here is ficient Goreainty. It a appears, and is found, 


t That they did wickedly and malicioully conſpire falſely to indict 


ze this Man.” And this is an Indictment at Common Law. 


TazT 1V.Yor-H. --- 41 3 Inſt. 


. 8vo. Edit. of 1704. (and alſo of 1718.) 
The Form of the Writ i is © Oftenſur' Quare Conſpiratione inter Eos 
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Eaſter Term 33 Geo. 


-- 2d Point: 


3 It. 143. in . the lawful Acquittal of the Party grieved, 
a Requiſite to conſtitute the Guilt of the Offender, lays down a Pro- 
pofition, which is not true. And this appears clearly by Hawk. P. C. 
Lib. 1. c. 72. Pa. 189, 1 12 and is confirmed by the Poulters Caſe 
in 9 C. 56. And 9 Rep. 56. b. Les Poutters Caſe, mentions the Com- 
miſſion; Which goes * ſpeak of Conſpiracies executed, but only 
of © Conſpiracies” i in general. 


As to the 2d Objection—It is an Offence, undoubtedly, * © to can- 


« ſpire to indict a Perſon, falſely and maliciouſly, of so Capital 


Crime, in general; And then accoRDING 70 uch Conſpiracy, af- 


terwards actually to indict him, falſely and maliciouſly, for a PART I- 


CULAR Capital Crime. 


The indien concludes covtrs form Statut':“ And hers. 
fore the Court may pronounce the Villainous Judgment, if Oy, think 
Proper. 


Mr. Serj. Davy, in Reply—There is a Diſtinction between a 
Writ of Conſpiracy, and an Indict ment for a Conſpiracy. In an Ac- 


tion, the Damage is the Giſt of the Action; And therefore the Writ 
and Declaration muſt charge © That he was indicted and fuftained 


Damage: But that is not neceſſary, in an Ind:E&ment ; which is 
an Offence againſt the Public. And this DiſtinQian explains Ld. 


Cole's Meaning in 3 bp. 143. 


It's being after Verdi or before Verdia, makes no Difference. 


Hale 2 H. P. C. 193. is expreſs That a deſective Indictment is 


not aided by Verdict. For an Indiament is not within any of the 


Statutes of Jeofails: None of them extend to an man ” 


1 is not denied That this is an Indictment . a mere Conſpiracy 
 ONLY;” and nothing more: And there 1 is no 2 of it's be- 


ing a fall One. 


Therefore the Indidtment i is bad : And no Judgment c can be yea 


upon it. 


Lord MansFI £1. p—We'l think of it. The Argument turns 
upon it's being an Indiftment for a Conſpiracy any. 


Mr. Juſt. Davos the Caſe of Moor v. Kinnerſley, It was 
holden < that an Indictment would lie for a Conſprracy only.” 
CURIA ADVISARE VULT. 


th B. The Defendants (who had been brought into Court by 
: Virtue of the Habeas Corpus,) were now committed ta the 

Marſhal, while the Court took Time to conſider. © 
On 
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On Wedneſday 14th Mey 1760, . GS aver 
Lord MANSFIELD delivered the Opinion of the Court 


He ated the Caſe, and the Objection: (Which, He ſaid, had 
ek very ipgeniouſly argued.) 


But, That they All agreed that in a there was no Colour 


* 


for the Objections. 


Ir thi had been a bare wnexecuted Conſpiracy, which had never 


taken Effect, (as that in Kinner/ley's Caſe was,) the Objections might 
have had more Weight (though He gave no Opinion, He ſaid, what 
Degree of Weight they might have had even in that Caſe.) 


But here is much more than a BARE Conſpiracy without Effet. 


Here is an Overt Add laid, as I may call it; And it is found © That 


the Defendants, accoRDING To fhe Conſpiracy Combination and 
Agreement between them before bad, actually pi, falſely wickedly 
and maliciouſly and without any reaſonable or probable Cauſe, 


80 that this was a complete formed Conſpiracy ue CARRIED 


into Execution. % - 


| We ate All ve oy clear, that there is no Colour far the Objections 
in a the preſent Caſe; And that the Rule ought to be diſcharged.” 


Per Cur. The RuLz to ſhew Cauſe Why the Jodgmen 
ſhould not be arreſted, was DISCHARGED. V. poſt. 


Rex ver/. Turkey-Company ; 
Or (rather now) 


Rex verſe March, Deputy Governor of. the Turkey- 


Company. V. ante) 


"HIS Caſe, . to what had been before ſettled) came on 
in the Crown-Poper, upon the Return to a Mannamus 
which had iflued fince the + laſt Motion: Which Mandamus and 


Return were as follow— 


| The Writ was directed to John March, Deputy Governor of the 


Company of Merchants of Londen trading into the Levant Seas, com- 
: . called the 7 * 


4 It 


indict this Man; And the very Indictment fe fi is particularly 
Kaul in the e One. 


* The Fact 
was, That 


though Gz/- 


more was in- 
deed diſchar- 
ged, for want 
F Proſecution ; 
yet he had 

been actually 
indicted, and 

long kept in 
Priſon upon 

ſuch Indict- 
ment. 


Saturday 17th 
May 1760, 


f. V. ante 
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Eaſter Term 33 Geo. a. 


It recited that Whereas ſince the 24th Day of June 1754, that 
is to ſay, upon the 13th Day of November now laſt paſt, (and the 
Writ bore Teſte on the 127% February, 33 G. 2.) Isaac RoGtxs 
(being then a Subject of this Realm of Great Britain, and alſo One 
of the People commonly called Qu ax RS,) deſiring Admiſſion into 
the ſaid Company, did in due Manner make and ſubſcribe his ſolemn 
Air mation and Declaration in that behalf requiſite, before MVilliam 
Alexander Eſq; and Sir William Stephenſon Knt. two of His Majeſty's 
Juſtices aſſigned to keep the Peace in and for the City of Landon, 


and alſo to hear and determine divers Felonies Treſpaſſes and other 


Miſdemeanours committed within the ſaid City; And Whereas the 
ſaid Iſaac Rogers, after the making the ſaid Affirmation and Decla- 
ration as aforeſaid, offered Himſelf and did make Requeſt to him the 


ſaid John March to be ADMITTED into the ſaid Company; and did 


then fender to Him, for ſuch his Admiſſion, for the Uſe of the 
ſaid Company, the Sum of 20/7. and at the ſame Time did alfo 
produce to Him a Certificate under the Hands and Seals of the ſaid 


William Alexander and Sir William Stephenſon, the Juſtices afore- 
ſaid Certifying ** that on the 13th Day of November in the Year of 


«© our Lord 1759, the abovenamed Jſaac Rogers One of the People 


called Qu Ak ERS, appeared before them (the ſaid Juſtices, ) and 


% had to Him adminiſtered, by them, the above Ar FIRMATTORN;“ 


Yet he the ſaid John March, well knowing the Premiſſes, but not 


regarding his Duty in this Behalf, hath abſolutely refuſed, and yet 
doth refuſe to admit the ſaid Iſaac Regers into the ſaid Company; In 


Contempt &c, and to the great Damage and Grievance of the ſaid 
Tſaac Rogers, and in manifeſt Injury of his Eſtate &c : We there- 
fore, being willing &c, Do Command &c, That immediately after 
the Receipt of this our Writ, You adm? or cauſe to be admitted the 


ſaid Iſaac Rogers into the ſaid Company of Merchants trading into the 


Levant Seas, commonly called the Turkey- Company; or ſhew to 
Us Cauſe to the Contrary thereof; Leſt Sc. And how Sc. Wit- 


neſs &c. 


The ReTuan—The Anſwer of Jebn March, Deputy Governor 


of the Company of Merchants of England trading 
into the Levant Seas, commonly called the Tur- 
 key-Company, to the within Writ. 


I John March, Deputy Governor of the Company of Merchants 


of England trading into the Levant Seas, commonly called The 


Turkey-Company, in the within Writ called © The Deputy Gover- 


* nor of the Company of Merchants of London trading into the 


« Levant Seas, commonly called The Turkey-Company,” (to 


| whom the ſaid Writ hath been delivered,) Do moſt humbly Certify 


and Return to Cc; That long before Iſaac Rogers, in the ſaid 


1 


* 
25 
; 
of 


"Eaſter Term 3 3 Geo. 2 ; 


ſaid Company, to wit, in the 26th Year of His preſent Majeſty's 


Reign, by @ certain Ali of Parliament, made at a Seſſion of Patlia | 
ment of our Lord the preſent King held at Weſtminſter in the 


County of Middleſex on the 11th Day of January in the Vear of 
our Lord 1753, in the 26th Year of the Reign of his preſent 


Majeſty, intitled An Act for enlarging and regulating the Trade 


into the Levant Seas, It was and is (amongſt other Things) 
endfted © That from and after the 24th Day of June 1754, a cer- 
<-tain'OAaTH (the Form of which is ſet forth in the ſaid Act) in 


« lieu of the Oath theretofore taken by. Perſons upon their Admiſ- 


„ ſtons to their Freedom in the ſaid Company, ſhoul be taken by 
, Perſon, upon his Admiſſion to bis F Freedom ; either before 
«| the Governor or Deputy Governor of the ſaid Company, or be- 
* fore two of His Majeſty's Juſtices of the Peace (who were and 
are thereby re 


«* the'faid Oath:”) Which Juſtices are thereby required to certify 
under their Hands and Seals, That the ſaid OATH was taken 
he 1 _ 


And I & Mb Nandi) centify and return to our ad preſent 


| Ber ſerene Sovereign Lord the King, That the ſaid Yaac Rogers, 


in the ſaid Writ named, hath NOT ta4en, but hath REFUSED ro take 


the aid OaTH by the faid laſt mentioned Act of Parliament re- 


uired ; either before the Governor or Deputy Governor of. the ſaid 
mpany, or before two of His Majeſty's Juſtices of the Peace: 


AN D FHEREFORE I cannot admit or nA to be admitted Him the 


ſaid Jſaac Rogers into the ſaid Company of Merchants trading into 
the Levant Seas, commonly called the T; key Company as by the 
ur n I am commanded. 


Joby March, Deputy Gew. 
M Norton EIA) (on Wedneſday laſt for the Montanus. 


The only Queſtion is, Whether a QuareR, who has in due 
Manner made and ſubſcribed his soL EMN AFFIRMATION AND 
DEecraRATION to the Effect of the Oath, can be admitted to 


the Freedom of this Company without actually taking the OATH ap- 
pointed by the Act of 26 G. 2. c. 18. F 2. enabling every Subject 
of Great Britain, deſiring Admiſſion into that Company, to be ad- 
m_ into it, apon paying or tendering 20 J. 


He ated cha he ought to be admitted to this Freedom. ＋ 8 


Act of 22 G. 2. c. 46. §30. (& penult.) pa. 94 5. (for allowing 


Quakers to make Affirmation in Caſes where an Oath is or thall 
be required) extends to 4/! Caſes of Oaths of all Kinds, required 


e Act of Parliament to be taken by Quakers : And the three 


live IV. Vor, II. 4U Excep- 


within Writ ound, offered himſelf to 1 me to he e into 


ſpectively impowered and required to adminiſter 
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Exceptions in the ⸗ Proviſo, excluding them from =eigp thereby 
qualified or permitted to give Evidence in any Criminal" Cafes, 
« or to ſerve on Juries, or to bear any Office or Place of Profit mn 
ce the Government,” till more ſtrongly ſhew the Senſe of the Lex 
Nature. And this Caſe is not within any of theſe 3 Exceptiotis * It 
is only a Claim of an Admiſſion into a trading COtPoratioh 3 not of 
any Emoluments from the public Offices of Government, 


But this Queſtion has been already determined in the Caſe of Rex 

v. Morris, P. 10 M. z. B. R. in 1 Ld. Raym. 337. upon a Manda- 

mus to admit Morris (who was a Quaker) to his Freedom of the City | 

of Lincoln ; He having ſerved an Apprenticeſhip there, for 7 Years, 

Carthew 448. 8. C. Rex v. Maurice, Mayor gf, Lincoln. 5 Mod. 

402. S. C. Rex v. Mayor of Lincoln lt was holden © That the Qua- 

ws 18 might take the ſolemn Affirmation (by the Act of 7, 8 V. 3: 
* C. 34.) mnſtead of the Oath, And that ſuch Freedom was ot a 

" «P12 of Profit in the Government within the Meaning of the Ex- | 

” coption in that AQ.” 

Lord MAnsF1t 1 p—This Caſe ci the Provifo in this At 

of 22 G. 2. and the Declaration?“ That it was made to explain 

a Doubt, Whether the Solemn Affirmation preſcribed by 

« 8G. 1. could be allowed and taken inſtead of an Oath, in 

< any Caſe wherein by any Act or Acts of Parliament an Oath 
is required; unleſs the faid Affirmation or Declaration be by 

* ſuch Act or Acts of Parliament particularly and expreſſly Li 

wa rected to be allowed and taken inſtead of ſuch R 


Mr. Harvey, for the Turkey-Company, argued (ift) That this . 
Caſe was not within the Purview of the Af : (2dly.) That if LE. is, 
yet it is within the Meaning of the Exception. 


Firſt—The AR did not mean to give Quakers any Privilege of 
Affirming inſtead of Swearing, where they were under no Penalty or 
Forfeiture, or had ſome antecedent 1 5 veſted i in them. 


The Act of 13, 14 C. 2. c. 1. was bighh FRI upon Quitkers 
1 V. & M. c. 18. F 13. (the Act of Toleration) gave them ſome 
Indulgencies. 7, 8 W. 3. c. 34. permits the folemn Affirmation or 
Declaration, inſtead of an Oath, under the 3 Exceptions which have 
been mentioned. 8 G. 1, c. 6. (which is the Act recited in this 


Act of 22 G. 2. c. 49 ) alters the Form of the ſolemn Affirmation or 
Declaration. 


by 


The enacting Part of che Act if 22 G. 2. c. 46. 8 36, 37. 1 
Hotchpot Act,) does indeed extend the ſolemn Affirmation or De- 
claration to all Caſes wherein, by any Act or Acts of Parliament 


"then 
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then in Force or thereaſter to be made, an Oath is allowed or 1 


_ although no particular or. expreſs Provifion be therein made for 
"But this Act itſelf, in it's Purview, is a good deal confined, and 

e only to their giving Teſtimony : The Words are—* By reaſon 

« of whick 

« frequently refuſed, whereby the ſaid People, and Others re- 


© quiring their Evidence, are ſubjected to great Inconyeniences ; 3 
” Therefore c be it enacted Sc.“ 


Fan are within the third Exception contained in the 


Proviſo of this Act of 22 C. 2. F 36. For it is a Place of Profit. 


In the Caſe cited, | it was an Office | in a Corporation without 
Profit, ) 4 $ 1 ; ; 


Doubt, the Te/{:mony of the ſaid People called Quakers - 


This i is ; not a «6 under the Crown, or under the Government: "= 


But it is * Id the Government, (which i is the Expreſſion uſed in 


the * Act;) as Corporations for managing Trade, are Part of the 


Government. And the very PRINCIPLES of the Ruakers are prejud!- 
cial to trading Corporations carrying on great Trade in foreign Coun- 
tries; as their Rights often require to be ſupported by Force, as 
well as (in the preſent Caſe) with ""_ and Shew Oy their Am- 


baſſador at the Port.) 


This Caſe may be diſtinguiſhed from the cited Caſe of Rex v. 


Morris: For that was a Right to the Freedom of a particular Place, 


acquired by ſerving an Apprenticeſhip there; And it appears from 
5 Med. 403. that the Man had there an antecedent veſted Right ; viz. 


by having ſerved ſuch Apprenticeſhip ; Whereas here is no antece- 


Fe veſted Right ; but 9 a "_ ln, common to all geber 


Subzecks. 


Mr. Norton in Reply The Acts relating to Quakers do All of: 
them, give Privileges and Indulgencies to the Species of Diſſenters, 
called Quakers: So, particularly, it appears from the Preamble 
to 8 G. 2. c. 6. which ſpeaks of them with bigh Regard and Com- 
mendiag. d 


The Cale cited ſhews that there was a a Profit t to the 3 8 
(vix. a Vote for Members of Parliament, and alſo Paſture in a Com- 
mon ;) And that they had a Government in their Corporation: : 
Whereas this is a mere trading Company. 


Here is juſt as much an antecedent Right, as there was in that 
Caſe. | Our Claim is founded upon ſuch a Right. 


Thereſoce He prayed a peremptory Mandamic, 8 the 


Company to admit him. 


4 Lord 
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9, . 
3 c. 34. 


Lord MAN SPIEL D ſaid He could not even "ſtart 6 a Doubt, the 
Point was ſo clear. 


This can never be conſidered as a Place of Profit in the Govern- 
ment. And the Caſe cited is ſtronger than this: There was a 
Right to vate in Elections to Parliament, as well as a Right to have 
Common of Paſture. 


However, As Mr. Jaſt. Dxx1son choſe to read the Act of Par- 
liament at more Leiſure, before He gave a poſitive and direct Opi- 
nion upon the Queſtion ; ; 


* 


The CourT therefore took a few Days to conf 1 of i it. And 


Lord M AN SPIELD now delivered the Reſolution of the court 


He ſaid, It was not poſlible to find any Colour of Doubt. It 


was very clear, He ſaid, on the Act of King Wilham : * And the 


E Caſe of the Mayor of Lincoln is a Determination | in Point. 


. 


The Preamble of the 36th Section of 22 0. A. K. 46. recites, as the 
Kean of the enacting Part, That a Doubt had ariſen Whether : 
* the ſolemn Affermation of Quakers, preſcribed by 8 G, 1. could 


be allowed in any Caſe where an Act of Parliament had required 


« an OaTn; Unleſs the Affirmation be by ſuch Act particularly 


« and expre 05 directed to be allowed and taken inſtead of ſuch 
„ Oath: Fo 


r Removing which Doubt, it enacts that © in ALI. 
ce ſuch Caſes, upon Acts of Parliament then in Force, or wy tex 
to be made, which direct or require an Oath, it ſhall be allowed, 


although 70 particular or expreſs Proviſion be made for that Pur- 
by Poſe 1 in ſuch Act or Acts.“ 


As to its being * an Office or Place of Profit in the Govern- 
« ment.” — It is impoſſible to ſupport that Notion : For it can 
never be conſidered in that Light, moſt certainly, - Even the Re- 


mittances of public Money for the Uſe and Account of the Govern- 


ment, if given by the Miniſtry to Quakers, may be very profitable 
_ Appointments to the Remitters : : But yet, they are 0 Places or 


et in the Government. 


This Man's Claim is nothing more than to be adevitied | into a 
Company of MERCHANTS trading to a particular Part of the 


World, And furely, there can be no Fretenee to call THIs a Place 
or Mee of Profit in the Government. 
3 28 
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Therefore this Return muſt be quaſhed ; And ere 1 
peremptory Mandamus. 


7 Ruvurx accordingly ; viz, That the Return be quaſhed, for 
1 | the Inſufficiency thereof; and that a PERREMPTORY Man- 
5 | paAMus do iſſue. 9 


Moſes ver/. Macferlan. th: Mende 19th 
| | | | | | May 1760. 


ORD MansrFitLD delivered the Neſolution of the Court in 1 
EL this Caſe; which ſtood for their Opinion, Whether the = 
« Plaintiff could recover againſt the Defendant, in the preſent Form 

e of Aion; (an Action upon the Caſe. for Money had and received 
to the Plaintiff's Uſe;) Or whether He ſhould be obliged to bring 
A Special Action upon the Contract and Agreement between them.” 


It was, an Action upon the Cafe, brought in his Court, by the 
now Plaintiff, Moſes, againſt the now Defendant, Macferlan, (here- 
tofore Plaintiff in the Caurt of Conſcience, againſt the fame Moſes 
now Plaintiff here,) for Money bad and received to the Uſe of Moſes 

the now Plaintiff in this Court. ane 


Tbe Caſe, as it came out upon Evidence and without Diſpute, at 
Niſi Prius before Lord Mansfield at Guild-ball, was as follows. 


It was clearly proved, That the now Plaintiff, Mofes, had indor- 
fed to the now Defendant Macferlan, four ſeveral Promiſſory Notes 
made to Moſes Himſelf by One Chapman Jacob, for 305. each, for 
Value received, bearing Date 7th November 1758: And that this 
was done, in Order to enable the now Defendant Macferlan to re- 
cover the Money in his Own Name, againſt Chapman Jacob. But pre- 
vious to the now Plaintiff's indorſing theſe Notes, Macferlan aſſured 
Him © that ſuch his Indorſement ſhould be of no Prejudice to Him:“ 
And there was an AGREEMENT figned by Macferlan, where- 
by he (amongſt other Things) exprefly agreed“ That Moſes ſhould 
* not be liable to the Payment of the Money or any Part of it; and 
* that He ſhould nt be prejudiced, or be put to any Cofts, or any wav 
« ſuffer, by reaſon of ſuch his Indorſement.” NoTWITHSTAN D- 
ING which expreſs Condition and AGREEMENT, and contrary thereto, 
the preſent Defendant Macferlan ſummoned the preſent Plaintiff N- 
ſes into the Court of Conſcience, upon each of theſe 4 Notes, as the 
Indorſer thereof reſpeRively, by 4 ſeparate Summonſes. Where- 
2 upon Moſes, (by One Smith who attended the Court of Conſcience 
| at their ſecond Court, as Solicitor for him and on his behalf,) ten- 
__— dered the ſaid Indemnity to the Court of Conſcience, upon the firſt of 
Par T IV. Vor. II. 4 X the 


1 
5 

* * 
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the ſaid four Cav ſes ; and offered to give eiche of it and of the F 1d 
Agreement, by Way of Defence ſor Moſes in that Court. But the 
Court of Conſcience rejected this Defence, and reſufed to receive any 
Evidence in Proof of this Agreement of Indemnity, thinking that they 


22 2 


it was 1 out of Court by the now Defendant Macferlan, (the then 
Plaintiff, in wat Court ,) by Order of the Commiſſioners. 1 


a2: ³ ˙ —— e 


Niſs prius at Guildhall, there was no Doubt but that, upon the 


ly, a Verdict was there found for Moſes, the Plaintiff in this Court, 
for 61. (the whole Sum paid into the Court of Conſcienee;) but ſub- 


the Money could be recovered in the PRESENT FoRM of Action, 


oh SPECIAL AGREEMENT only,” 
On Saturday the 26th of April laſt, — 


Mr. Morton, on behalf of the Defendant Macferlan, moved to 
ſet aſide this Verdict found for the Plaintiff; and to have Leave to 
enter up Judgment againſt the Plaintiff, as for a Non-Suit. 


And in Order to thew that the Action was not maintainable in it's 
preſent Form, He laid down a Poſition © That Indebitatus Aſſumpit 
will nor lie, but where DEBT will lie.“ It lies not upon a Wager ; 


Exchange.; Neither will it lie for Money won at Play : For it will 
never lie, but where Debt will lie; And can never be, upon mutual 
Promiſes. 1 Salk. 2 3. Hard's Caſe ; ; and 6 Mad. 128, Smith v. 
Aiery, are expreſſly ſo, in Terms. 


And, to maintain Debt, there muſt be either an expreſs Contract 
broken; or an implied Contract broken. But there is zo Contract, 
either expreſs or implied, © That Moſes would have this Cauſe of 
Action againſt Macdferlan : :' Chapman Jacob was only to pay Mo- 
fe s the Money Wen it ſhould be recovered by Macſerlan. An In- 


had no Power to judge of it; and gave Judgment againſt Moſes, upon 


0 the mere foot of bis Indorſement, (which He Himſelf did not at all 
1 diſpute,) without hearing his Witneſſes about the Agreement © that 
[| ehe ſhould not be liable:“ For the Commiſſioners held this Agree- 
1 ment to be no ſufficient Bar to the Suit in their Court; and conſe- 
| [| quently decreed for the Plaintiff in that Court, upon the undiſputed 
1 Indorſement made by Moſes. This Decree was a&ually pronounced, 


in only One of the 4 Cauſes there depending: But Meſes's Agent, 
| (finding the Opinion of the Commiſſioners to be as above mention- 
ed,) paid the Money into that Court, upon all the four Notes; and 


All this Matter appearing upon Evidence before Lord Mansfell at at 


Merits, the Plaintiff was intitled to the Money: And according- 


ject to the Opinion of the Court, upon this Queſtion, Whether 


** Or whether it muſt be recovered by an Action es gp oe” the 


Nor upon a mutual Aſumpſit ; nor againſt the Acceptor of a Bull of 


dorſement 


I 007 


arenen of a En er Note i is a juſt Cauſe of PORE : And 


Macferlan recovered this Money, of Moſes the Indorſer, by Judg- 
ment of a Court of Juſtice, 


But this Action, for Money had and received to his Uſe,” is not 
the proper Way of ſetting right the Judgment of a Court of Juſtice. 


This Agreement could not repel the Action before the Court of 
Conſcience : It was only the Subject of an Action to be brought en 
itſelf. This appears from the Caſe of Beſton v. Robinſon, in Cro. 
Fac. 218: Where Beſton was in Execution upon a Statute Merchant 

at the Suit of Robinſon ; and brought an Auditd Querela, and produ- 
ced Articles between Him and Robinſon, as a Diſcharge : Which 
was holden not good, to diſcharge him of the Execution ; But that 


his Remedy was to have an Action of Covenant upon them. So in 


cc 


the Party be taken and impriſoned upon a Judgment Execution, 
where he has paid the Money, He ſhall not have a Superſedeas 


upon Promiſe of Enlargement, and not performing it, an Action 
on the Caſe only lieth for this, and n no aller e 


3+ 


Mr. Norton contra for the Plaintiff. 


We bake not miſconceived our Action': We were not confined to 

bring an Action upon the Special Agreement; but were at rr 
to bring this Action, © for Money had and received to our Uſe,” 

| recover this Money weary received by the Defendant. 


1 * not agree to the Poſition, © That Auf it will not lie, but 
© <obere Debt will lie.” 


In the Caſe of Alley v. Reynolds, * This Principle was ſettled, vi. 


That wherever a Perſon has wrong fully paid Money, He may have * 
it back again, by this Aon for Money had and received to his 


Uſe.” And yet in that very Caſe, there was another Remedy. 
And there was the Conſent of the Payer too. 


80 likewiſe, for Money paid on a Contract which is never per- 
formed. 


0 on a Wager (on a kr againſt the Stake-holder, 
after the Thing is completed and over. 


1 Bulſtr, 152. Anon: By Williams and the Reſt of the Judges, If 


quia erronice, nor no Remedy, but only an Auditd Querela ; And 


M. 5G. 2. 
. 
Strange 915.) 


And no Inconvenience can ariſe: Every Thing is done and 


finiſhed, in the preſent Caſe; And no Writ of Error lies to the 
Court of Conſcience; nor can it's Judgments be over-haled. 


The 
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iſt Objection. 


Anſwer. 


40. 92. 


for it. 


The Coun, having heard the Counſel on both. k Sides, took 


Time to ci 


Lord MAxsFIELD now delivered their unanimous N in 
Favour of the preſent Action. 


There was no Doubt at the Trial, but that upon the Merits the 
Plaintiff was intitled to the Money : And the Jury accordingly 
found a Verdict for the 6 J. ſubject to the Opinion of the Court 
upon this Queſtion, © Whether the Money might be recovered by 
* th:s Form of Action,” or © by an Action upon the ſpecial Agree- 
© ment only. 


Many. other Objections, befides that which aroſe at the Trial, have 
ſence been made to the Propriety of this Action in the. Revo Caſe. 


The iſt Objection is, That an Action of Debs maths: not lie 
c here; and no A/ſumpfit will lie, where an Action of Debt may 


« not be brought: Some Sayings at Ni prius, reported by Note- 
Takers who did not underſtand the Force of what was faid; are 


quoted in Support of that — But ere is 10 0: Foundation 


Ff i 


It is cam Mlaufible to fay, © 3 where Debt flow an Ac- 


tion pon the Cafe ought nat to be brought.” And that was the 


the Point relied upon in * Slage's Caſe: But the Rule then ſettled and 
followed ever fince is,“ That an Action of Aſumpft WILL lie in 
ws many Caſes where Debi lies, and in many where it does not lie.” 


A main Inducement, criginalh, for encouraging Actions 4 A 
ſumplit was, © To take away the Wager of Law :” And that might 


give Riſe to looſe Expreſſions, as if the Action was _—_ to Caſes 
only where that Reaſon held. 


2d Objection.—“ That no Aſumpſit lies, except upon an expreſs 
*. 00 b Contract: But here it is impoflible to preſume ANY 


Contract to refund as) which the yo recovered ty an 
os aan Suit. 


Anſwer, Ir the Defendant be under an Obligation, from the 
Ties of natural Juſtice, to refund; the Law implies a Debt, and 


gives this Action, founded in the Equity of the Plaintiff's Caſe, as 


it were upon @ Contract (© quaſi ex contrattu,” as the Roman Law 
expreſſes it.) 7 


This Spectes of Aſump t, 0 for Money had and received to the 
. Phintf s Uſe,” ) lies in numberleſs Inſtances, for Money the 
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Defendant has received * a third Perſon ; which he i Title 
to, in Oppoſition to the Plaintiff's Right; and which he had, by 
Law, Authority to receive from ſuch third Perſon. c 


za Objection. Where Money has been recovered by the Jupc- 


MENT of @ Court having competent Juriſdiction, the Matter can 


never be'brought over again by a new Action, 


Anſwer. It is moſt clear, © that the Merits of a Judgment can 
* never be cver-haled by an original Suit, either at Law or in 
« Equity.“ Till the Judgment is ſet aſide, or reverſed, it is con- 
6/ufove, as to the Jubject Matter of it, to all Intents and Purpoſes, 


But the Ground of this Action is consIsTENT with the Judg- 


ment of the Court of Conſcience : It admits the Commiſſioners did 


„ They decreed upon the Indorſment of the Notes by the Plain 
W hich Indorſment is not now diſputed. The Ground upon 


which this Action proceeds, was no Defence againſt that Sentence. 


11 is. enough for Us, that the Cnmeniſlicaers adjudged * They 


e had 10 Cgniſance of ſuch Collateral Matter,”” We can not cor- 


rect an Error in their Proceedings; and ought to ſuppoſe what is 
done by a final Juriſdiction, to be right. But We think, “the 
% Commiſſioners did right, in refuſing to go into ſuch Collateral 
Matter.“ Otherwiſe, by Way of Defence againſt a Promiſſory 


Note for 3os. they might go into Agreements and Tranſactions of a 
great Value: And if they decreed Payment of the Note, their 
Jong might ml conclude the Balance of a large Account. 


The Ground of this Aon is not, that the Judgment was 
« wrong;;” but, © that, (for a Reaſon which the now Plaintiff 


< could not avail himſelf of againſt that Judgment,) the Defen- 
© dant ought not in Juſtice to KEEP the Money.” And at Guild- 


hall, IJ declared very particularly, “ that the Merits of a Queſtion, 
* determined by the Commiſſioners, where they had Juriſdiction, 
neuer could be brought over again, in any Shape whatſoever.” 


* may be recovered by a right and legal judgment; and yet 
the Iniquity of keeping that Money may be manifeſt, upon Grounds 
which could not be uſed by Way of Defence againſt the Judgment. 


Suppoſe an Indorkea of a Promiſſory Note, having received Pay- 
ment from the Drawer (or Maker) of it, ſues and recovers the ſame 
Money from the Indorſor who knew nothing of ſuch Payment, 


Suppoſe a Man recovers upon a Policy for a Ship preſumed to be 
oft, which afterwards comes Home ;—Or upon the Lite of a Man 
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preſumed to 5 dead, who afterwards appears; — Or upon a Repre- 


ſentation of a Riſque deemed to be fair, which comes out afterwards 
to be grofily fraudulent. 


But there is no Occaſion to go further : For the Admiſfion © that, 

* unqueſtionably, an Action might be brought upon the Agreement, 18 
a deciſive Anſwer to any Objection from the Judgment. For it is 
the ſame Thing, as to the Force and Validity of the Judgment, and 
it is juſt equally affected by the Action, Whether the Plaintiff brings 
it upon the Equity of his Caſe ariſing out of the Agreement, that the 
Defendant may refund the Money he received; Or, upon the Agree- 


ment itſelf, that, beſides refunding the Money, he may pay the Cy Of 
and Expences the Plaintiff was put to. 
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This brings the Whole to the Queſtion faved at N Prius, vir. 
« Whether the Plaintiff may elect to ſue by this Form of Action, 


for the Money only; or muſt be turned round, to bring 4 an Ke. 
<« tion upon the Agreement.” 


One great Benefit, which ariſes to Suitors from the Nature of #h:s 
Action, is, that the Phaintiff needs not flate the Special Circumſtances 
from which he concludes © that, ex @quo & bono, the Money re- 
* ceived by the Defendant, ought to be deemed as belonging to 


„ him: He may declare generally, * that the Money was received 
«to his Uſe;“ and make out his Caſe, at the Trial, 


| 4 This 18 equally benebiciat to the Defendant. 11 i 18 the of fi 
| vourable Way in which he can be ſued : He can be liable no ſur- 
| ther than the Money he has received; and againft that, may go into 
= every equitable Defence, upon the General Iſſue; He may claim 
1 2 equitable Allowance; He may prove a Relcaſe without plead- 
] ng it; In ſhort, He may defend himſelf by every Thing which 
: ſhews that the Plaintiff, ex equo & bono, is not intitiad to * Whole 
| of his Demand, or to any Part of ii. 


If the Plaintiff elects to proceed i in this favourable Way, it is a 
Bar to his bringing another Action upon the Agreement; though he 
might recover more upon the Agreement, than he can by this 
Form of Action. And therefore, , the Queſtion was open to be 
argued upon Principles at large, there ſeems to be no Reaſon or 


Utility in optnng the Plaintiff to an Action upon the ſpecial Agtee- 
ment only. 


But the Point has been long ſettled; and there have been many 
Precedents : 1 will mention to You One only; which was very ſo- 
lemnly conſidered. It was the Caſe of Dutch v. Warren, M. 7 G. 


1. C. B. An Action upon the Caſe, for ey Ro and recewed to 
the Plaintiff's Uſe. 


I | The 
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The Caſe was as follows Upon the 18th of Auguſt 1720, on 
Payment of 2621. 10s. by the Plaintiff to the Defendant, the De- 
fendant agreed to transfer him 5 Shares in the Welch Copper Mines, 
at the Opening of the Books; And for Security of his ſo doing, gave 


|. him this Note—* 18th of Auguſt 1720. I do hereby acknowledge 


[5 to have received of Philip Dutch, 262 J. 105. as a Conſideration 
| “for the Purchaſe of 5 Shares; which I do hereby promiſe to tranſ- 


< fer to the ſaid Philip Dutch aſſoon as the Books are open; being 
5 Shares in the Welch Copper Mines. Witneſs my Hand Robert 
* Warren.” The Books were opened on the 22d of the ſaid Month 


5 Shares; which he refuſed to do; and told the Plaintiff, © he 
* might take his Remedy,” Whereupon the Plaintiff brought 
this Action, for the Conſideration Money paid by him. And an 
Objection was taken at the Trial, that this Aclion upon the Caſe, 
* for Money had and received to the Plaintiff's Uſe, would rot lie; 
<< but that the Action ſhould have been brought for the Non-Perfor- 
«© mance of the Contract. This Objection was over-ruled by the 


the Jury, Whether they would not make the Price of the ſaid Stock, 
as it was upon the 22d of Auguſt, when it ſhould have been deli- 
vered, the Meaſure of the Damages: Which they did; and gave 
the Plaintiff but 175 J. Damages. 808 n 


was a Receiver of the Difference-Money, to the PLAIxTIrr's Uſe, 
3 | The Coun r ſaid, that the Extending thoſe Actions depends on 
the Notion of Fraud. If one Man takes another's Money to do a 
2 Thing, and refuſes to do it; It is a Fraud: And it is at the Election 
T of the Party injured, either to affirm the Agreement, by bringing 
ment ab initio, by reaſon of the Fraud, and bring an Action for 
Money had and received to his Uſe. 


The Damages recovered in that Caſe, ſhew the Liberality with 
which this kind of Action is conſidered : For though the Defen- 
dant received from the Plaintiff 262 J. 105. yet the Difference- 
Money only, of 175 l. was retained by him againſt Conſcience : And 
therefore the Plaintiff, ex quo et bono, ought to recover no more; 
agreeable to the Rule of the Roman Law— Quod condictio indebiti 
nan dutur ultra, quam keupletior factus eft, qui accepit.“ 15 


And a Caſe being made for the Opinion of- the Court of Com- 
mon Pleas, the Action was reſolved to be well brought ; and that the 
Recovery was right, being not for the whole Money paid, but for 
the Damages, in not transferring the Stock at the Time; which was 
a Loſs to the Plaintiff, and an Advantage to the Defendant, who 


an Action for the Non-performance of it; or to diſaffirm the Agree- 


of Auguſt ; when Dutch requeſted Warren to transfer to him the ſaid 


* Chief Juſtice; who notwithſtanding left it to the Conſideration of *, Sir Pre 


King was then 
Ld. Ch. J. of 
C. B. e 
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Ir the five Shares had been of much more Value, yet the Plaintiff 


could only have recovered the 262 J. 10s, by this Form of Action. 


The Notion of Fx Aup holds much more ſtrongly in the preſent 


Caſe, than in hat: For here it is expreſs. The Indorſment, which 
enabled the Defendant to recover, was got by Fraud and Fa Iſhood, 
tor one Purpoſe, and-abuſed to another. 


This kind of equitable Action, to recover back Money, which 


ought not in Juſtice to be kept, is very beneficial, and therefore 
much encouraged. It lies only for Money which, ex æquo et bono, the 


Defendant engt to refund: It does not lie for Money paid by the 
Plaintiff, which is claimed of Him as payable in Point of Honour 
and Honeſty, although it could not have been recovered from him by 
any Courſe of Law; as in Payment of a Debt barred by the Statute 
of Limitations, or contrafted during his Infancy, or to the Extent of 


Principal and legal Intereſt upon an Uſurious Contract, or, for 


Money Fairiy loft at Play; Becauſe in all theſe Caſes, the Defen- 
dant may retain it with a ſafe Conſcience, though by pofitrve Law 
he was barred from recovering. But it lies for Money paid by 
Miſtake ; or upon a Conſideration which happens to fail; or for 
Money got through Impo/ition, (expreſs, or implied ;) or Extortion ; 

or Oppreſſion ; or an undue Advantage taken of the Plaintiff's Situa- 
tion, contrary to Laws made for the Protection of Perſons under 


thoſe Circumſtances, 


In one Word, The Giſt of this kind of Action is, that the De- 
fendant, upon the Circumſtances of the Caſe, is obliged by the Ties 


of natural Juſtice and Ben to refund the Money. 


Therefore We are All of Us of Opinion That the Plaintiff might 


'ELECT 70 wave any Demand upon the Foot of the Indemnity, for the 
:Coſis he had been put to; and bring THIS Action, to recover the 6 1. 
-which the Defendant got and kept from him iniquitouſly. 


RvLE—That the Poſtea be delivered to the PL Alx TIFF. 


The End of Eafter Term 1760. 
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Crawford ver Powell. Friday 6th 
June 1760. 


HS was a Caſe reſerved at N 1 Nen Lord Men: 
field at Guildhall, upon the Trial of an Action for a falſe 
Return to a Mandamus. The Mandamus was directed to 
”  Grifjith Powell, commanding him to deliver to Gibbs Craw- 
ford the Common Seal, Books, Papers and Records of the Cor- 
poration of Harwich ; which the ſaid Crawford claimed to belon 
to his Cuſtody, as having been duly elected Town-Clerk of that Cor- 
poration; And his Election was ſet forth in the Writ. To this Writ 


of Mandamus (to deliver the Inſignia Gc, ut ſupra) the Defendant 


Griffith Powell returned © That the ſaid Gibbs Crawford was NO 


„ DULY ELECTED Town-Clerk :”” Upon which Return, alledged 


to be a falſe One, the preſent Action was brought. : 
The Declaration ſhewed That the Plaintiff Crawford was duly 
elected Town-Clerk Sc, upon the 2oth of March 1758; In virtue 


of which Election, it alledged, that the Common Seal, Books, Pa- 


pers and Records belonged to Him &c : But that the Defendant 
Powell refuſed to deliver them to Him. The Declaration then 


ſhewed that the Plaintiff, upon ſuch his Refuſal, did, upon the 12th 
of April 1758, proſecute a Writ of Mandamus returnable on Friday 
next after One Month from Eaſter 17 58, (being the ſame Writ upon 


- which the Action is brought ;) which was OOO returned pon 


the faid Return-Day. 


so that it appeared upon the Face of the Declaration, that this 
Mandamus was actually returned w1THIN sIxX MoxTus after the 
Plaintiff's Election to the Office. 


There was a Verdict for the Plaintiff ; But it was objected on the 


Part of the Defendant, That the Plaintiff ought to PRO VR bis having 
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taken the Sacrament according to the Rites of the Church of England 
within a Year next before bis Election. | _ 


* 
—— —— 
By 


— — 
ZZ w. ESD 


This Point was reſerved at the Trial, for the Opinion of the Court, 
and was twice argued; once, by Sir Richard Lloyd, on 'Wedneſday 


4th July 1759; and a ſecond Time, by Mr. Gould, on Friday 6th 
June 1760, Ee e 


They urged that it was incumbent upon the Plaintiff to ſhezo that 
He was duly elected: And they contended that He could not have 
been duly elected, unleſs He had taken the Sacrament within a 
Year ; For by the Statute of 13 Car. 2. Stat. 2. c. 1. No Perſon 
ce can be elected into the Office of Town-Clerk of a Corporation, 

that ſhall not have within One Year next before ſuch Election ta- 
ken the Sacraments of the Lord's Supper according to the Rites 
of the Church of England; And in Default thereof, Every ſuch 
f ce Election is thereby declared void. Conſequently, in order to 
| | make out his Title, He ought to prove his having taken the Sa- 
li | crament within One Year next before his Election : And his not 
0 having done this, is without doubt a fatal Objection, upon 1h18 
| | Statute of 13 C. 2. And it remains equally fatal, even fince the 
is Act for quieting and eſtabliſhing Corporations, 5 G. 1. c. 6, as the 
Return to this Mandamus was made WITHIN fix Months after the 
Plaintiff's Election, JED 


- 


A 


» 
0 : 


cc 


By this Act of 5 G. 1. c. 6. $ 3. © No Perſon thereafter to be 
elected into ſuch Office ſhall be removed by the Corporation or 
e otherwiſe proſecuted for or by reaſon of ſuch Omiſſion; Nor ſhall 
any Incapacity Diſability Forfeiture or Penalty be incurred by rea- 
ſon of the ſame; UNnLEss ſuch Perſon be ſo removed, or ſuch. 
Proſecution be commenced, WITHIN fix Months after ſuch Perſon's 
being placed or elected into his reſpective Office &c.” 


cc 
« 
cc 


cc 


But this Act does not affect the preſent Caſe ; where the Return 
was made within 7wo Months after the Election of the Officer. 


For although ſuch Incapacity and Diſability might be taken away 
= buy this Statute of 5 G. 1. in a Caſe where Six Months had elapſed 
B after the Election, without any Removal by the Corporation or 
Proſecution commenced and carried on without delay; and conſe- 
quently, a Return of Non fuit electus, founded only upon this 
Incapacity and Diſability, but not made till Ar TER the Expiration 
of the ſix Months, would indeed be a falſe Return, and the Plain- 
tiff would have no Need (in ſuch a Caſe) to prove his having taken 
the Sacrament within a Year ; Yet in the preſent Caſe, (where the 
Return is made within the fix Months) it is not a falſe, but a 7rue 
Return, if the Fact was © that He really had not received the Sa- 
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ce crament within a Year next before his Election :“ For, as the In- 
capacity and Diſability incurred by the 13 C. 2. ſtands in this Caſe 
unremoved by the 5 G. 1. the Plaintiff remains ſtiil open and liable 
to a Removal by the Corporation, or to a Proſecution to be com- 
menced within the ſix Months. So that there is a vaſt Difference 
between a Return of this kind made wztb'n the fix Months (as this 
is,) and a Return made AFTER THE EXPIRAT10vN of the fix 
Months: The former, if ſupported by the Fact, is a frue Return; 
the latter, a folſe One. a 


In the preſent Caſe, therefore, As this Statute of 5 G. 1. c. 6. 
had never taken Place, 1t was mcumbent upon the Plaintiff to prove 
« that He had taken the Sacrament within the Year next before 


his Election; as his Election would otherwiſe be v9d, by 


13 C. 2. | X 
In the Caſe of Tufton Eſq; v. Nevinſon, Mayor of Appleby, 2 Ld. 


Raym. 1354. (which was in Eaſter Term 10 G. 1.) upon an Iſſue 


taken on a Non fuit Electus returned by the Mayor to a Manda- 
mus commanding Him to ſwear the Plaintiff Mr. Tuffon into the 


Office of an Alderman of that Burrough, being (as the Writ ſug- 


veſted) duly choſen, Mr. Serj. Pengelly, who was for the Defendant, 
made this very Objection, that Mr. Tufton ought to prove that He 
« had received the Sacrament within a Year before his Election;“ 


(though ſix Months were, in that Caſe, elapſed ſince his Election.) 
And the whole Court were unanimous in Opinion, Firſt, that the 


Caſe was not within the 5 G. 1. c. 6. becauſe the Plaintiff Tuftor 


never was admitted into the Office, and therefore could not be re- 
moved out of it nor incur a Forfeiture ; Secondly, that it was incum- 
bent on the Plaintiff to prove © that He had received the Sacrament 
<« Sc within a Year before his Election, by 13 C. 2. c. 1. Elſe, his 


Election was void: And ſo it was ſaid to have been ruled in 


other Caſes there mentioned. 


Marten v. Tenkin, M. 14 G. 2. B. R. mentioned in 2 Strange 


1145. was a Mandamus directed to Jenbin the late Mayor of Vin- 


chelſea, commanding him to ſwear Marten into that Office: Who 
returned Non fuit electus; and an Iſſue was joined thereon, A 


Special Verdict found, that the Mayor was to be choſen out of the 
| Jurats; and that the Plaintiff Marten was on iſt May 1739, choſen 
a Jurat and ſworn in, and continued fo till 7th April 1740, when 
He was choſen Mayor ; and that He had received the Sacrament 
within a Year before his Election to be Mayor, but had not done 
ſo within a Year next before his Election to he a Jurat. The 
Court held the Statute of 5 G. 1. c. 6. § 3. to operate ſo as to give 
Him the Benefit of Non-Proſecution within ſix Months, with re- 


gard to the previous Qualification, and remove his Incapacity and 
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= Diſability ariſing from ſuch Neglect : And they held the Verdict to to 
| be ſufficient for them to give Judgment upon, "although it was not 
i | found negatively, © that "there was no Proſecution within the fix 

| « Months ;”” as his Election did appear, and nothing appeared to 


avoid it, (which ſhould have come on the other Side.) And they 
gave Judgment for the Plaintiff, 


— 


In both theſe Caſes, the Officers (Mr. Tufton and Mr. Marten,) 
1h | were ſettled in their reſpective Offices, by the ſix Months being ex- 
is pired without Proſecution, - Here, the Plaintiff Mr. Crawford was 
| not ſo: His Incapacity and Diſability, if ever it exiſted at all, muſt 
. remain the ſame, till after the Epen of the 6 Months. PR 


| Therefore the Action for a falſe Return can't be waintilßeg in | 
| the preſent Caſe, without the Proof inſiſted upon: Nor ought the 
| Defendant Poel who was the preceding Officer, to have delivered 
1 | over the Books and Inſignia of the Corporation, to a Man at that 
' Time liable to Removal or Proſecution for not having taken che 
[1 Sacrament within the Year next before his Election. e Caen 

) ; 

| But The Counr (notwithſtanding all this plauſible tk 
= - over-ruled the Objection, and gave * for the Plaintiff. 


Vide g 3. 105 MansF1ELD ſaid that Vince the Statute of 5 G. 1. c. 6. * 
the Election of a Perſon who had not taken the Sacrament within a 
Year next preceding it, is not voiD, but only vOIDABLE in Caſe of 
a Removal or Proſecution within the Time thereby limited: And con- 
ſequently, as here was no ſuch Removal or Proſecution within that 
limited Time, the Plaintiff's Election ſtood confirmed and became 
abſolute. He therefore thought this a clear Caſe ; and that there 
was no real Force in the Objection. He did not think it like to 
the Caſe of Tufton v. Nevinſon that had been cited from Ld. Ray- 
mond's Reports + Becauſe that aroſe upon the Officer's bringing a 
Mandamus to ſwear Him into his Office, being then out of Poſſeſſion ; 
whereas this Plaintiff is in Poſſeſſion of the Office, and only brings 
his Mandamus for the In/ignia and other Things belonging to it. 
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Oldknow ver/. Wainwright; 
| or Tueſltay 10th - 
| June 1760. 


Rex ver/. Foxcroft. 
Tr. 31 G. 2. Rot bo 159. 


HIS Caſe of Oldknow v. Wainwright was a feigned Action, 
1 under a Rule by Conſent, to try a RicuT of ELECTION to 
the Office of Town-Clerk of Nottingham : Which Rule was made 


in the other Cauſe of Rex v. Foxcroft, againſt whom an Information 


had been prayed by Seagrave his Competitor. 


The Conſent-Rule was to the Effect following — © Rex v. Fox- 
% croft Sc.“ The firſt Part of the Conſent is, That the Matters 


*in difference between the Parties ſhall be tried in a feigned Ac- 


tion:“ Then the Rule goes on, That O/dknow ſhould be Plaintiff, 
and Wainwright Defendant ;” And particularly ſpecifies and ſet- 
tles the ſeveral Iſſues that were to be tried. Then comes a Clauſe 
of Conſent ** That the Judge who ſhould try the Cauſe ſhould be 
* at Liberty to indorſe any Special Matter that might ariſe at the 
Trial, upon the Pofea.” Then it concludes thus— © And by 


i 


La) 


* 


< abide the Event of the Iſſue. 


There were 4 Iſſues to be tried: 1ſt. Whether the Mayor alone 
* had a Right to appoint the Town-Clerk.” And it was found 


That He had not. ad Iſſue — Sauppoſing He had, then © Whe- 
© ther 7. Foxcroft was duly appointed by Him.” On this Iflue, a 


Verdict was given Againſt the Mayor's Appointment.” zd Iſſue.— 


„ Whether the Mayor Aldermen and Common Council have the 


the like Conſent, it is laſtly Ordered That THE CosTs hall 


« ſaid Right of Election,” This was found in the Affirmative. (So 


that theſe 3 Iflues were All found for the Defendant.) 4th Iſſue — 
Suppoſing the Mayor Aldermen and Common Council have the 
Right, then © Whether Thomas Seagrave was DULY elected by 
„them.“ As to this 4th Iſſue, there was a Special Verdict to 
the following Effect. It ſets out the Conſtitution of the Burrough, 
and that the Voices were All equal Votes. Then it ſets out the 
Vacancy of the Office of Town-Clerk, and a regular Summons to 
elect Another. That the whole Number of Electors was Twenty- 
five; and that out of that Number, Twenty-one aſſembled on the 
26th of May, purſuant to the ſaid Summons. That the Mayor 
put Thomas Seagrave in Nomination ; And that No other Perton 
was put in Nomination. That Nine of the Twenty-one voted for 


-Pa3t 17CYFor i 5A — bim: 
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him: But ; Twcke of them did not vote at all but Eleven of them 
PROTESTED againſt any Election at that Time; becauſe the Office 
was already full (as they alledged) of Foxcroft, whoſe Right was 
then under Litigation in this Court. That there was a written Pro- 
teſt againſt any Election at all, either of Seagrave, or any other 
Perſon, by Four Aldermen and Six Common-Council-Men ; be- 
cauſe a Suit was then depending 1 in the Court of King's Bench con- 


cerning the Right of Foxcroft, Theſe Ten ſigned the written Pro- 
teſt : Another ( Hollins) did not ſign, nor vote; but declared at, that 


cc He fu pended dang any Thing.” 


However, at the ſame Court or Aſſembly, Th Mayor declared 


the ſaid Thomas Seagrave duly elected: And be took the Oaths of 


Office, and the other requiſite Oaths, in duc Manner and Form. 


The Queſtion now before the Court was ; Whether the ſaid 7 bo- 
mas Seagrave was DULY ELECTED into the Office of Town-Clerk. 


Mr. Caldecott, on Behalf of the Plaintiff, wand: (on 7 1 y 6th 


of May laſt) That Seagrave was not duly elected. For Twenty- 


five had a Right of voting ; All had equal Voices; And of Twenty- 
one that met, Eleven PROTESTED againſt ANY Election at that 
Time < Therefore, theſe Eleven were all negative en and 


AGAINST e And only Nine were W him. 


| Beſides, this was NO Corporat Ac. e 


All the Twenty-five. were ſummoned; And 21 appeared : The 


Voice of the Majority of theſe who were preſent, was the Voice of 
the Whole 25; And Mr. Seagrave had not a Majority of them. 15 


Therefore the Ifae i is found fs the Plaintiff: And We pray that 


the Poſtea may be delivered to him, 


Mr. Serj. Hewitt contra, for the Defendant. 


The ſubſtantial Matter i in Queſtion was Whether the Right of 
* appointing the Town-Clerk was in the Mayor; or in the Mayor, 
« Aldermen and Common-Council.” The Mayor Aldermen and 


Common · Council · men make the 25, who are the Corporate Body. 


Here was a regular Summons of the kak Body ; and a Cor- 
porate Meeting of 21 of them, for the Buſineſs of this Election; 


And they entered upon the Election: Therefore they could not 12521 


it unfiniſhed. 


ö 


At this Meeting, the Mayor nominated Mr. Seagrave ; Which No 
Ons then oppoſed : AV ote was taken; And Nine voted or Mr. Sea- 


3 i grave. 


2 


rr 2 s «x - m 
N * 8 1 5 $205 . Wa e p » 
mated n, per a ri ae Ge I IN ne ICS * NEE * 838 88 37 4 . 
9 727 ˙ AA ĩðͤ ETA; ah al . ES eres oa; gt „ 1 EN 1 1 ; 2 
4 Y : 2 er ee „ go 4 A 7 » 8 ATTY ee UI UT, e een 
: 11 D oath. S 5 32 R 88 8333 3 r 2 JS (Noe Pop AS 111 3 . n 
* 3 4 — — v2 PI OBS 5 SD 8 32:22ßĩ7?7 ] ß We S e A 3 . "the E of "UI 8 
n eee: 5 a” 3 F 32 0 00 e , c Od Ye a bh OE 
A 7 9 « 2 : 3 * . $5 pp 2 . 4 * el . be os p L : « N — 7 


N 
% 
4 


"Y 0 
b : I 
PS $4.99 : 
PS 
2608 8 N 
— 7&8 A 
* 
* -# 


2 8 . 


2. 5 EY Ax. OI — | 8 FCC 
n G 8 IT DOS, . 
7 - TY a: a HE 2 es ö . „Fc >. eo CTA 
Oe WE En . 8 i FT VEINS. / wt) ET AE Gt ei NS MOI N ' ry 
WA < PE CJ Sn TAS « - . 4 5 
. 6 ; - 1 , 


— — 


— 


Trinity Term 33 & 34 6602 2. 


1019 
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grave. After whichs Ten, or (on it is ſaid) Eleven 3 


any Election at all, at that Time. But mere Silence is not a Nega- 
tive, either expreſſed, or implied: And as No other Perſon was pro- 


poſed; And Nine voted for him, and None againſt him, He was 
well elected. 


5 The Proteſters then thought the Office was full already, of Fax- 


croft: But it now is found © That Foxcroft was not duly elected.“ 
They theught that the Office being full (as they apprehended) of 


Foxcroft, — them from electing another Perſon. But if Fx 


croft's Nomination and Appointment were bad, they were at Liberty 


to elect another Perſon. The Caſe of Aberyſtwith, in 2 Strange 


1157, and alſo that of Tintagel there cited, ſhew That the Proteſ- 


ters proceeded upon a Miſtake, in fancying they could not elect Ano- 


ther whilſt a former claimed upon a controverted Title. 


+ Though the Preſence of a Majority of the whole Number be ne- 
ceſſary, yet the Concurrence and Conſent of a Majority of the whole 


Number is nat neceſſary: A Majority of the Number preſent is fufti- 
cient. This appears Cot the Caſe of Sir Robert Salzſtury Cotton v. 


Deus 1 Strange 53. 


11 theſe Proteſters had: gone away, and left the Aſſembly, it had 


made no Difference, after the Buſineſs was ozce begun. In ſuch Cafe, 


the Reſt had a Right to proceed. M. 4 G. 2. | Rex \ v. Norris, B. R. 
1 Barnardifton, „ 266-747 5 


It does not appear that theſe Proteſters would nor have voted for 


Me. Seagraue, / they had voted at all. And, at this very Aſſem- 


bly, He was declared by the Mayor to be duly elected; and was 


— ſworn 1 in, in the Preſence of the Proteſters. 
This! is ey a Corporate 4 AR. 
Mr. Caldecutt, in Reply. 


Thoug h there was a Queſtion, “ In hom the Right of appoint- 


i 3 or Election lay; Vet this Right of the Perſon elected Was 
a ec in geſtion. 


Mr. Foxcroft had a Price Nomination of Election, by the Mayor: 
And the Proteſters thought, that whilſt his Right was ſub lite, they 
ought not to go on at all to the Election of another Perſon. Eleven 


of them formally proteſted againſt it: Which minx. is Voting 


agatnſi * 5 Election. 


* 
my PY «a. 8 
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The Caſe of Aberyſtwith, in 2 a 1157. is ende true 
„That where there is a void Election, the Court will grant a Man- 
© damus to go to an Election.“ But that is Nothing to this Caſe. 


In the Caſe of Rex v. Norris, The Preſence of the Mayor Was 
neceſſary. 


Lord MANS FIELD ſaw no Doubt in this Caſe. Here was an 
Aſſembly duly ſummoned; One Candidate was named; No other was 
named; The Poll was taken; They had no Right to top, in the 


Middle of the Election; The Mayor did not wy any Queſtion for 
Adjournment ; nor was there any. 
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But, Mr. Caldecott prayed another Arn Becauſe Mr. Serj. 
Poole was retained to argue it on the ſame Side with Him, for 


It. 

| the Plaintiff. 

1 | 

|| | Whereupon, The Court gave Leave that it ſhould be argued again; 

th and ordered an | 
; ' ULTenvs Concir unt. 


On 4. ueſday 10th June 1760. This Cauſe ſtood i in | the 1 for 
further Argument. But 


Mr. Serj. Poole, for the Plaintiff, ſaid He but very lately: rebtied 
his Inſtructions; and therefore prayed further Time. 


But the Cooke refuſed to grant it; Becauſe i it was his own Client ® 
Fault, not to have inſtructed him ſooner ; ; as the further Argument 
was indulged to the Plaintiff, at his own Deſire, in the laſt Term. 
However, They offered and even deſired to hear what Mr. Serj. 


Poole might noc have to * For that oP" were quite open to Con- 
viction. 


Bu the Seyjeant not urging any Thing further— 
Lord MansFIELD confirmed his former Opinion. 


He ſaid, The ed EleQois: had no Way to top the Elec- 
tion, when once entered upon, but by voting for ſome other Perſon 
than” Seagrave, or at leaſt againſt Him : Whereas here they had 
only protejted againſt any Election at that Time. 


Mr. Juſt, WEI was a Caſe of Rex v. Withers, Paſch, 


lt was an 8 G.2, B. R; Where out of Eleven Voters, Five voted, and Six * 
Election of a 
| Burgeſs of 2 upon a ſingle Vacancy. Six voted for Withers ſi vgly : Six others voted for tavo Perſons 
jointly, (tho' it was upon a ſingle Vacancy.) The Court held clearly, “ that the double Votes were abſo- 
« lutely thrown away ;“ and refuſed to grant an Information againlt Withers, 


<« refuſed : 


Trinity Term 33 & 34 Geo. 2. roa 


"efuſed And the Court there held“ * That the Six _— con- 
90 Vented.. 


In the Caſe of Regina v. Boſcawen, P. 13 Ann. B. R. (in Truro,) 
where Ten voted for Roberts; and Ten for Boſcawen, a Non-Inha- 
bitant ; The Votes given for a Nen-Inhabitant, where Inhabitancy 
was neceflary, were holden to be thrown away. So, in the Caſe of 
Taylor v. Mayor of Bath * Temp. Ld. Ch. J. Lee, B. R. *M. 156. . 
Lord MaxsFIEID— Whenever Electors are preſent, and don't d. hea 
vote at all, (as they have done here,) © They virtually eo OR: iy © Hat. Yores 


* the Election made by Thoſe who do.“ — an 

; Perſon, under 

Therefore, Per Cur. Notice of his 
Nene. for the DEFENDANT, eg 4 


are thrown 


(on this * 4th Iſſue, upon the Special verdi ) away.” 


* Note—The 3 Other Iflues had been found for the 
Defendant, as is above mentioned. 


Afterwards, on Wedneſday 2 5th of June, this Caſe then bearing 
the latter Name, v2. Rex v. Foxcroft ;—Mr. Caldecott, on Behalf 
of the Defendant therein, ſhewed Cauſe Why the faid Defendant 
Foxcroft ſhould not pay to the Proſecutor in this Cauſe, his CosTs 
as well in th:s Cauſe of Rex v. Foxcroft, as in the Information i in the 
Nature of a Quo Warranto againſt Robert Seagrave ; and likewiſe the 


Colts in the Mandamus moved for againſt Cornelius Huthwaite Eſq; 
late Mayer of Nottingham. 


J% 


He urged that No OTHER Coſts were lte but thoſe that 
aroſe upon the Civil Action, viz. the feigned Iſue which had 
been tried by Conſent of the Parties, in order to determine the 


Right; and which feigned Iſſue had been found i in Favour of Sea- 
| gue and againſt Foxcrof?, 


And for this, He relied upon the Authority of the Caſe of the 

+ Burrough of Walſall, (in the Diſpute between the Burrough and + Ri v. 
the Foreign of that Place,) Tr. 28 G. 2. B. R. as a Reſolution di- Nickels &/ 1 
rely in Point: Where it was determined © That 20 Coſts were 255. 


<< payable upon theſe feigned Iſſues; but the Coſts in the Crviz 
25 Suit ONLY,” | | And ſo & 


was alſo deter- 


Mr. Norton, contra, on Behalf of Mr, Seagrave the Proſecutor; v. Cris. 
inſiſted upon Coſts of the Wnork; viz. the Coſts in his Cauſe of 1 Som 0 
Rex v. Foxcroft, the Coſts in the Information againſt Seagrave, and Thomas v mY 
the Coſts of the Mandamus directed to Huthwaite, as well as the Powell, P. 
Coſts of the Civil Suit upon the Red Iſſue. „ een 

PART. IV. Vor. II. a 5B _—_— 
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Lord MausrpiELD was of Opinion That the Court were fied 
4 . the Con- down by the * Con ſent-Rule, to direct the Coſts of the Wnol x to be 
| ef 3 paid by the Defendant Foxcroft. 1t was made in the Cauſe where 
| an Information was prayed againſt him, in the Nature of a No 
„ Warranto, to ſhew by what Authority He claimed to be Town- 
1 Clerk of Nottingham ; to which Office Seagrave alſo claimed a 
1 5 Right. Foxcroft thereupon conſents * That the Matters in diffe- 
1 «* rence between the Parties ſhall be tried in a feigned Action;“ 
|| And then he conſents, in expreſs Terms, That THE Cofts ſhall 
9 « abide the Event of the Iflue:” Which muſt mean the Whole + 
| Coſts; or elſe it has no Meaning at all; For the Coſts on the CIvII 45 
Side (ariſing upon the feigned 2 only) would of Courſe abide its = 
1 Event, without needing any Rule or any Conſent for that Purpoſe; J 
| (that Point having been fully ſettled long before the Making of the 9 
preſent Conſent-Rule.) i chis Conſent takes in the 

OTHER Coſts, on the Crown-S1 . x 


The Other Three Jupors were of the ſame _ 1 


Rol made ABSOLUTE. 


|: Trapand wver/. Mercer. 1 1? | 


Hil. 32 G. 2. Roth 984. 


HIS was a Cauſe in the Paper, upon a Demurrer: And the 1 

1 whole Queſtion turned upon the Pleadings. The Replica- Y 
tion concluded to the Country: And the Defendant inſiſted * it 1 
ought to have concluded with an Aver ment. 


The PRIx CIP TE was agreed, by both Bar and Bench, « 205 1 
* where there was an Affirmative and a Negative, the Conclufion 0 
* ought to be to the Country:“ But the preſent Demurrer was 


n upon a Suppoſition “ that as theſe Pleadings * bete 
* was not an Alfie and a Negative. 


The Pleadings were as follow— 


It was an Action of Debt on Bond. On Oyer, It 3 to be + | 
conditioned thus—The Condition firſt recited that One Robert Grier I 
had been appointed by the Plaintiff, who was Lieutenant-Colonel 2 
of the 2d Battalion of the Butts, and by Mr. Hughes, the Major, 
to be Pay-maſter of the faid Battalion ; and then went on, That if 
the faid Grier ſhould within 30 Days after am Demand in. Writing, 
render an Account of All Monies received by him Cc; And in cafe | 


4 there 


— Gare war ny TO. 


= = — IE =_ — Ee" 4 = 
_ — — — —— — — — — 2 — — 5 ron — — - 
9 —— Ty ee ret — — _—_ — 8 * — * * * eyed x — PW Ty. — 
— n 2 =; w_ ” — — : q od; pag q — bt * T 
> — — — * 2 2 P 2 PI —— . oo ni AP — 
. — — * = . 2 - — n — — — + = - 
> . - 5 " r — 3a * n * wenn, — — — d ee oo 7 — * 
D b I OE — — — — _ - ee rt — . — — — — D — —_ . — 
LG * q — + 604, - - — <> — 225 2 * = — nine are km IC 
2 0 _ _ _—_ . — 3 * — 5 5 7 t 2 4 · — — — or 


c P 


— Sa — n <4 oy 


— tt" 


3 


,, R. 
— 
— 
= - 


— +” = wi 
_ . Dan Gn a I I Se AE 
— . — 


— — — — 


* — — ——————— —— oY „ „ 


Try Terãm 35 K 888 a. 


1708. 5 


there ſhould be any Deficiency &c, then if the T Defendant 7 


i make good any ſuch Deficiency, not exceeding 1000/7; the Oblig a 
tion to be void. And the Plaintiff aſſigned t Breach, in Gris” > 


not e an Account within 3⁰ "0 after a Demand in Wri- 
ting. F< os | | 


| OY Desto (obo f ſtood has bound as Secarly- for Arie 
pesdel (by Leave of the Court) two ſeveral Pleas ; viz. Iſt. That 
no Demand in Writing was made Cc; 2dly, (Proteſting that ” 
Demand &c was made,) He for Plea ſays — rier DID render 4 
Account within 30 Days after any Demand in Writing, and paid the 
Monies due Cc; and that no Deficiency at all was made to appear. 


Tothi is 24 Plea, (which 2d Plea alone was now before the Court,) 
the Plaintiff replied That a large Sum of Money, that is to ſay, 

the Sum of 2000 l. was received by Grier &c; and that, on fuch 
*© Day (particularizing it) a DEMAND in Writthg was made &c; 


« And yet no Account was rendered by Greer, within 30 Days Ge: 


Which Replication concluded to the COUNTRY. 
To this Replication, the Defendant demurred : And 


Mr. Y: ates, for the Defendant, argued in Support of the Demurrer, 


| That the Replication og to have concluded with an AvERMENT : 
For that this was not a proper Affirmative and Negative, but a Mar- 
ter newly alledged in the Replication; which newly-alledred Matter 


the Defendant ought to have an Opportunity of Anſwering. And as 


the Plea is general, it was neceſſary for the Plaintiff to al gn a. * 
ticulat Breach, in his Replication. 5 
42 
Mr. Serj. Hewitr, for the Plaintiff, urged the it was ber new 
Matte, be a proper Negation of the Matter pleaded, and made 4 
Juffictent Afpr matrve and Negative; and therefore the Concluſion was 
as it ought to be. And 


2 1 he Count were of this Opinion. 


Lord MansF1 81 Þ—The material Queſtion between the Parties 


is Whether an Account has been demanded in Writing; ſuch an 


Account rendered within due Time; And the Money paid. The 
Sum of the Defence is, That No DzMAND was made : But /up- 
* pofing that a Demand was made, yet an Account WAs RENDER® Þ 
«within due Time after EVERY ſuch Demand; and the Money faig. 2 
The Replication alledges that an Account was demanded in Wri- 
e ting, on ſuch a particular Day; but that Robert Grier DID Nor, 
e then or at any Time after, ener an Account.” Thi is undoubred- 
Th a * F ACT fo be tried. Ry 
Ir. 
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Mr. Juſtice Dzx1son concurred that it vas; and that this 1 was 
a . — Affirmative and Negative. 


1 The Plea, © that Grier did render an Account within 20 o Days 

5 29 

5 « after ANY Demand Ge,“ muſt be underſtood as if it. 0 been 

5 worded © after EVERY Demand; and i imports that He had done 
[i it after EVERVY Demand. To which, the Plaintiff replies, That a 

„ Demand was made upon ſuch a particular Day; yet Grier did not 

tt | render an Account within 30 Days after it.” It is objected 


cc 


That as the Plea 1 is general, the Replication ought to a/ign a 1 9 8 


pony ET OO EN I —ů —— iS 


bl * ticular Breach.” 
//. er SE ST EY 3 
„ And it is ſo. in ſome Caſes; as, for Inſtance, in a Plea of a gene- 
| | ral Performance of Covenants : But it is not ſo, in the preſent Caſe, # 
lt. For the Queſtion here is not © Whether Grier rendered an Ac- 9 
| * count; but © Whether a DEMAND was made upon Grier, ſo as 3 
. « to intitle the Plaintiff to an Account.” It is as much an Affir- 4 
* mative and a Negative (to my Apprehenſion, ) as if the Defendant 1 
i had pleaded © That after Demand made upon ſuch a Day, He. bad : 
9 * rendered an Account;“ To which, the Plaintiff had wann | f 
} That he had not.“ N 
6 Mr. Juſt. Forrua alſo thought that the Whole Merits mike 
Wo have been tried open. this line, 125 Whether chere Was a a. 

or not.“ 


I Mr. Juſt. W1LMoT concurred, that the Replication does here 
"if meet the Plea ; and is properly concluded to the Country. For the 
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it Plea ſays, You made no Demand: But if you did, He rendered 
1 « an Account.” The Replication ſays, © I made a Demand, on 
bl c ſach a Day; Yet He rendered zo Account.” Which is a ſuf 
5 « cient Affirmative and Negative. | Dy 1. 
I! Per Cur. unanimouſly, 

in JuDGMeNT for the PLainTIFE, 

b Nedriffe ver/. Hogan, 

„ 

"HIS was an Action on ſeveral Promiſes; vis. Indebitatus Aj 
'F  ſumpſit for 40 l. lent, 40/. had and received to the Plaintiff's 
| Uſe, and 40/, laid out and expended for the Plaintiff's Uſe. _ 

"76M | bs - ; | ö 

li The Defendant (having had Leave to do ſo) pleaded ſeveral Pleas : 
{16 

i One of which was a a Plea of a Sett-off; „ namely, of a PENaLTy of 
h 200 J. 
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200 l. incurred by the Non-· Performance of certain Article 7 Aer 
ment, relating to the Sale of a Ship. 


The Plamtift demurred, for Cauſe : And One of the Cauſes ſpe- 
cified, was © that the PENALTY of Articles of Agreement (which 
e ſounds in Damages only, and is not a liquidated certain Debt or 
80 ene CAN NOT be SET OFF.” 


'T 0 this, there was a Joinder in Demurrer. 


Mr. Walker, for the Plaintiff.ä— This Sett-off is not within the 
Act of 2 G. 2. c. 22. F 13. For u PENALTY at all can be ſet off, 
under that Act. Whereas this is not the Penalty of even a Bond 
conditioned for Payment of Money only, but a Penalty of 4 Bond 
conditioned for Performance of Articles; Which Penalty ſounds in 
Damages: And Damages cannot be ſet off. It ought to be a cer- 
tain Demand : A Penalty ſounded in Damages was never meant or 


intended oy: this Act of arliament. 


But the * ſecond Act of g G. 2. c. 24. § &. is nr ſtill : For V. ante, pa. 
this $ 5. fixes it to the Sum truly and juſtly due; even on Bonds 3 
conditioned for Payment of Money only. Which ful ly proves © that tuo Att ate 
” the Penalty of ſuch a Bond as this is, can not be ſet off.“ — 885 


A Second Objection {which was alſo the 2d Cauſe of Demurrer D 


was mentioned : But no further Notice was taken of it, either by 


Court or Counſel. 


Mr. Field, for the Defendant —The former Act is general, te that 
* mutual Debts may be ſet One againſt the Other.” Upon which, 
There was a Doubt, and a Difference of Opinion between this Court 
and the Court of Common Pleas, concerning Setting-off Debts of 
different Natures. The 8 G. 2. c. 24.4 F. allows it, motwithſtand- 
ing the Debts are deemed in Law to be of a different Nature. And 
the Purpoſe of 8 G. 2. was to extend, and not to reſtrain the for- 
mer Act. Indeed it reſtrains the Caſe of a Debt accrewing by reaſon 
of a Penalty 1 far, (but no Jarther,) <« that it ſhall be T7 PLEA= + But this 


wy DEP.“ 6 Qauauſe (5 5.) 
0 adds, © that 


in ſuch Plea ſhall be ſhewn how much is truly and jufily due on either Side ;” and that Judgment ſhall be 


entered for no more than what ſhall appear.to be wo. and juſtly due. 


Lord MansFiELD ſtopt Mr. Field; and declared it to be, moſt 
clearly, a Caſe not within theſe Acts; as it was for the WHOLE Pe- 
nalty. - | 

He ſaid, He expected that it would have been put upon the Foot 
of Setting- off the Sum that the Defendant peg ied to be REALLY 

error. Ide: e due | 
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ſwering the CosTs of this Suit, in Caſe it ſhould go againſt him. 


illegally convicting the Plaintiff upon the Acts of Parliament rela- 


* Scotchman reſident in Scotland: Whom the Proceſs of this Court 


the Colts. 


FS for the Damages fuftained : : Bat He now ive Py it was 
inſiſted that the WHOLE PENALTY might be ſet off. He ſaid, It 
is clearly moſt unjuſt, and contrary to the Intention of the Acts of 
Parliament, That the WHOLE Penalty ſhould be admitted to be 
e pleaded by Way of Sett-off, when perhaps a very ſmall Sum was 


<« really due for ſuch Damages as the Defendant had N ſul- 
= tained. * 


** 
1 \ - 
I, * 
= * 


Therefore the CourT, without further 3 gave 
 JupGMENT for the PLAINTIFF. | 


Maxwell ver/. Mayer Eſq; 


R. Norton, on Behalf of the Defendant, moved to ſtay 8 
Plaintiff's Proceeding, until Security ſhould be given for an- 


It was an Action againſt the Defendant as a Juſtice of Peace, for 
ting to Hawkers and Pedlars; Which Acts give Coſts to Magi- 
ſtrates, upon Actions brought againſt them for acting in Purſuance 
thereto, to be paid by Perſons who fail! in ſuch Actions. DOR 

He moved this, upon an Affdavit « That the Plaintiff was a 
could not therefore reach, in Caſe he ſhould fail! in his AQtion. : 

But The Cour anſwered, that it was, at the utmoſt, no more 


than the Caſe of a Forz1oner who brings an Action here: In 
which Caſe, the Court will never oblige him to give Security for 


And Mr. Norton acknowledged that He did not expe to prevail 
in his Motion ; and had told his Client ſo. 


Per Cur. 
Take > Nothing vy your Motion. 
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ith June 


his Daughter.) 1760. 
ad 7777 | | | | V. ante 930, 
NAR. Juſtice FosTer (in the Abſence of Mr. Juſt. Dzx1soN) 5 
pronounced the * Sentence upon the Defendants: Whoſe » 7. 2 7p. 
Offence (of maliciouſly conſpiring to indict and actually falfely in- 384. Where 


dicting a Perſon of a CariTaAL Crime, whereof He was innocent,) n. eg 


the YVillainous 


would have been in Point of real Guilt, an aggravated and atrocious Judgment 


Murder, He faid, if it had ſucceeded according to their Intention (there 1 
and even now deſerved a very exemplary Puniſhment, notwith- 1H mw 


. . ; . 0 . ) remain. 
ſtanding it had not ſucceeded according to their Wiſh. a conſtant 
| | Law, in ſuch 
Caſes as the preſent, te this Day.“ 


But Mr. Gould and Serj. Davy agreed that they could find nd Inflance or Entry of ſuch a Judgment 


ACTUALLY given. JV. ante 996, 997. 


Jobn Spragg (the Father) was ſentenced to be remanded to the 
Priſon of this Court, for One Month; To be ſet twice, in 
and upon the Pillory, (for an Hour each Time,) Once at 

Cbaring - Croſi, and again at the Royal Exchange; To be im- 

priſoned, in the Priſon of this Court, for two Vears from the 
End of the ſaid Month; To pay a Fine of 50 J. to the King; 
To find Security for his good Behaviour for 3 Years, (Himſelf 

in 40 l. and Each Security in 20 J.) And to be committed 


— quauſque 


Mary, the Daughter, (being conſidered by the Court as leſs Cri- 
minal, partly from her * Youth, and partly as She was under * She ſeemed 
the Direction and Influence of her Father,) was only com- to be under 
mitted to the Cuſtody of the Marſhal, to be impriſoned for 
the Space of + 6 Months from this Time. i 


5 + Note — They had been, Both of them, already in Cuſtody, 
lin Town and Country) near a Vear and a half. 8 


Lancaſter ver/. Thornton. a Thurſday 12th 

| 5 June 1760. 

2 HIS was a Caſe out of Chancery for the Opinion of this Court: 
The Subſtance whereof was as follows. 


George Lancaſter being ſeiſed in Fee of ſome Lands (the Premiſ- 
ſes in queſtion) and poſſeſſed of other Lands for a Term of Years, 
made his laſt Will and Teſtament dated the 3d of June 17343 
Which, after having given certain Legacies, goes on thus“ I do 
5 —_— I ee BEE 


—— 
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hereby C Large and make Char veable All and every my Lands and 
Inheritance and Leaſchold with the Payment of my Debts Fune- 
ral Expences and Legacies: And for more ſpeedy raiſing Money 
% for Payment of them, I deviſe to Geerge, Edmund, and Dorothy 
Lancaſter (who were his two Sons and his Daughter) their Heirs 
5 Executors and Adminiſtrators, the Zeaſehold-Eſtate (deſcribing 


T ruſt to ſell the ſame &c, and to apply the Money &c to the Pay- 
ment of my Debts Legacies and Funeral Expences.” But in caſe 
the Money ariſing from the Sale of the ſaid Leaſchold Eſtate ſhall 
not be ſufficient to pay and diſcharge All his Debts Legacies and Fu- 
neral Expences, Then He deviſes © That bis ſaid two Sons and Daugh- 
© fer SHALL AND MAY ABSOLUTELY SELL mortgage or other- 
« wiſe diſpoſe of his FREEHOLD Eſtate, for the Payment of ſuch of 
e his ſaid Debts Legacies and Funeral Expences, as his faid Leaſe- 
© hold Eſtate ſhowld not be ſufficient to pay and diſcharge.” . And 
from and immediately after Payment of All his Debts Legacies and Eu- 
neral Expences, He deviſes the ſaid Freehold Eſtate or ſo much of 
it as ſhould remain after ſuch Payment of his Debts Legacies and 
Funeral Expences as aforeſaid, to Thomas Dobſen and James Lanca- 


/ter and their Heirs and Aſſigns: Upon Truſt that They and the 
Survivor of them apd his Heirs ſhould ſtand ſeiſed thereof (except a 


Parlour and Room over it, which He deviſed to Dorothy fo long as 


She ſhould remain unmarried ,) To the Uſe of his Son Edmund for 


Lite, without Impeachment of Waſte ; and from and after the De- 


termination of that Eſtate, to the faid Thomas Dobſon and James 


Lancaſter and their Heirs during his Life, to ſupport &c ; with Re- 
mainder to the Heirs Male of the Body of the ſaid Edmund; Re- 
mainder to the ſaid Thomas Dobſon and James Lancaſter, for the 


Term af 1000 Years, to raiſe 120/. for bis Grand-Daughters (the 


Daughters of {aid Edmund. ) Then He deviſes the Remainder, ſub- 


ject to the ſaid Term, to the Uſe of his Son George, in Tail Male ; 


with Remainder to his Grandſon George. And He appoints his faid 
Sons Edmund and George and his Daughter Dorothy, his Executors. 


The Teſtator died, and left two Sons, viz. the aid Edmund his 


Eldeſt Son and Heir, and George; and two. Daughters, dis. the 
beforementioned Doreth by, and Hannah. ; 


Edmund entered, and proved the Will. 


The LrasrnorD- -Eflete was NOT ſufficient to pay 8 8 
the Teſtator's Debts Legacies and Funeral Expences. 


Eunand ſuffered a Recovery, to the Uſe of Himſelf in Fee : And 
in 1740, He made a Mortgage to ſecure a Bond-Debt to One Ma- 
chil, upon a Bond made by the Teſtator, whereby the Teſtator had 
bound his Heirs. 


Some 


* it,) for all the Reſidue of the Term therein to come &c; Upon 


— 
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Some of the Teſtator's Debts are ſtill remaining due and unpaid. 
Edmund died, leaving Iſſue two Daughters. 


George filed his Bill in Chancery, to eſtabliſh the Will; and in- 
ſiſted © that the Deviſe to Thomas Dobſon and James Lancaſter never 


<< took Effect in Poſſeſſion ; as the Debts Legacies and Funeral Expen- 


* ces were not paid: And He inſiſted © that the Freehold Eſtate, 
<« ſubject to the ſaid Debts &c, does therefore _ to Him, in 
© Tail Male.” 


On the other hand, The Daughters of Edmund infiſt © that the 
© Recovery was well ſuffered. by their Father, Edmund; and that 


* They are intitled to the Freehold ye; ſubject to the Mortgage 
6 abovementioned.” P | 


The Lox Kzree directed the following Queſtion to be refer- 
red to this Court for their Opinion; viz. 


Whether, by Virtue of theſe Words, viz. © In caſe the Money 
* ariſing from the Sale of the Leaſehold Eſtate ſhall not be 
* ſufficient to pay and diſcharge All the Teſtator's Debts Le- 
* gacies and Funeral Expences, That then He devuiſes that 
* his two Sons and his Daughter HALL AND MAY ABSO- 
LUTELY SELL mortgage or otherwiſe diſpoſe of his Freehold 

e Eſtate, for the Payment of ſuch of his ſaid Debts Legacies 


cc 


L and Fancral Expences as his ſaid Leaſehold Eſtate ſhould 


not be ſufficient to pay and diſcharge - Any EsTATE paſ- 
ſed to Edmund, George, and Dorathy ; ; Or oxLY @ PowE K to 
fol 


It was argued on 7 ueſday 10th June 1700. 


Mr. Aſpurſt, for the Plaintiff George Lancaſter, thoug h He ad- 


mitted that, in general, where the Deviſe was © That he Teſta- 
* tor's Executors ſhould ſell his Land for the Payment of Debts 


« &c,” the legal Eſtate will not pals, nevertheleſs argued that in the 


preſent Caſe, a Conditional Fee paſſed to the Executors, either by ex- 
preſs Words, or at leaſt by the Intention of the Teſtator. 


1ſt. As to the Words, The Teſtator uſes the Word © Deviſe;“ 
which alone is ſufficient to paſs an Eſtate. And L:7f. & 383. proves 
© that a defeazible Eſtate will paſs to Executors by a Deviſe of Te- 
© nements, 0 be ſold by his Exccutors.” And there is * no Dif-, 
ference between a Deviſe, ce to be ſold by Executors ; and a Deviſe 
« to them, 7o ſell.” | 

Pax r IV. Vo. II. 5D _ 2dly. 


So 15 Ca 
Litt. 236. a. 
Yet ſec Co. 
Lilt, 112, 6. 


* 
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The Caſe in 10 H. 7. cited in Plowden 414. 4. is ſimilar to this: 
Where Ceftuy que Uſe deviſed © That his Wife, being his Execu- 
trix, ſhould ſell his Land, and died; and She fold it to her 


* ment of his Debts.” The Intention is allo apparent from other 


A Deviſe © That they ſhall and may ABSOLUTELY SELL mortgage 


prove deficient, 


ſhews the Diverſity between a Deviſe © that his Executors ſtall 


i. 


Trinity Term 33 & 34 Geo. 2. 


2dly. But the Intention plainly is, to convey a legal Eſtate. The 
Teſtator's primary Intention was the certain and ſpeedy Payment of 
his Debts Legacies and Funeral Expences. And this Intention will 
be beſt anſwered, by conftruing it to be a Deviſe of the ga Eſtate. 


ſecond Huſband ; And this was adjudged a good Sale, In 1 Vern. 
45. Newman v. Johnſon, a Deviſe © of all his Eſtate, both Real 
* and Perſonal, to J. S. my Debts and Legacies being firſt de- 
© ducted,” was holden to amount to a Deviſe © to ſell, for Pay- 


Parts of this Will. For F it was only a bare Power to fell mort- 
gage Ge, the Eſtate muſt deſcend to the Heir at Law, in the mean 

Time; who would xo be compellable to refund or to account for 
the Rents and Profits which he ſhould receive prior to the Sale ; 
even though the whole Real and Perſonal Eftate ſhould not ſuffice 
to anſwer the Charge of the Debts Legacies and Funeral Expences. 


* or otherwiſe diſpoſe of his Eſtate, gives them an EsTATs in the 
Land; and includes giving them the Rents and Profits ; Eſpecially, 
as the Heir would be unaccountable for them, if they were to de- 
ſcend to him, till Sale &: And the rather ſtill, for that the Te- 
ſtator has taken expreſs Notice of his Heir at Law, by a particular 
Bequeſt to him. Ee 3 5 


Mr. Clayton, for the Defendant (the Heir at Law) and alſo (as 
he faid) for the Mortgagee, argued that No LEGAL EsTATE 
paſſed to the Executors ; but only a Power to ſell mortgage or 
otherwiſe diſpoſe of this Eſtate, in Caſe the Leaſehold Eſtate ſhould 


And He inſiſted that this Conſtruction was agrecable both to the 
Words of the Will and to the Intention of the Teſtator. 885 


There are many Caſes where the Word Deuiſe is uſed, and 
yet no Fee paſſes. Sir William Jones 327. Dike v. Ricks. Cro. 
Car. 335. S. C. and a Caſe in 1 Leon. 3 1. Caſe 38. Tr. 23 Elix. 
in C. B, En ke ſo Þ 

1 Infl. 113. 4. is agreeable to Windham's Opinion in 1 Leon. 3 1. 
© that the Vendee is in by the Devuiſe, and not by the Conveyance 
of the Executors; And to Plaod. 414. 4. (the cited Caſe in 
10 H. 7.) 1 Inf. 236. a. comments upon, explains and diſtin- 
guiſhes the Text of Littleton & 383. (cited by Mr. Aſturſt,) and 


— — | I «c fell,” 
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bo © ſell, ” and a Deviſe © to his Executors to be ſold :” The former 
of which is a bare naked Power. 


And here is Nothing at all deviſed to the Executors : : They have 
"9 a bare Power to ſell &c. 


The Caſe of Yates and Compton, in 2 Wrms, 305 309. proves 


< that the legal Eſtate did not paſs. 


Though the Deviſe be general, That they ſhall and may abſo- 


e lutely Nel mortgage or otherwiſe diſpoſe of; It is ſtill Nothing 
mare than a Po WIR. 


And as to the intermediate Rents and profits from the Death of 
the Teſtator till Sale or Mortgage or other Diſpoſal, The Heir at 


Law will be accountable for them, if he receives them: And they 


N be come at, by Application in Equity, or otherwiſe. 
Mr. Aur, in Reply, relied on the Intention of the Teſtator ; 


wa meant, he ſaid, that No One ſhould take Benefit, i after his 


Debts Legacies and F uneral Expences ſhould be Ss 
Lord MaxsFIELD thought it a plain Caſe. 


Here are 20 Wokps by which the Eſtate is deviſed to the Execu- 
tors. Therefore, F it be conſtrued, that there is a Deviſe to them, 
it muſt be raiſed by Implication. But, by the Frame of the Will, 
it is plain that the Teſtator did nor 7 intend : For he ſhews, by 


the Expreſſions that he has uſed, that He knew 7he Diſtinftion be- 


tween a Deviſe of an Eftate To them, and giving them only a 


Power to ſell. As to the Term © Deviſe ; ' The Expreſſion © 7 


* deviſe,” is here ſynonimous to ſaying * will, or my Mind is.” 


The TOs of the Teſtator. Mr. Aſburſt ſays, can not be 
complied with, in this Caſe, without an Implication of a Deviſe 10 


the Executors; becauſe it muſt otherwiſe deſcend to the Heir at Law 


in the mean Time; Who, he fays, would noT be chargeable with 


the intermediate Rents and Profits, but altogether unaccountable for 


them. 
That, clots, is not ſo. The Land could only deſcend to the 


Heir, ſubject to the Charges; and would be liable, in his hands, to 


the Payment of Debts Legacies and Funeral Expences. So that the 
Teſtator 8 Intention is equally anſwered, One WY: as the Other. 


The Certificate was as allows: Heriag: beard Counſel on both 
Sides, and conſidered this Caſe, (which the Parties delayed 


bringing 


* 
"ne" 
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bringing on to be argued, until this Term,) We are of Opi- 
nion That no ESTATE paſſed to the ſaid Edmund George and 
Dorothy Lancaſter; but only a Pow x R to ſell demiſe mortgage 
or otherwiſe diſpoſe of the Premiſſes. 


2 


8 Moultby ver/. Richardſon. 


X AR. Howard moved that the Defendant might be diſcharged 

1 on Common Bail; the Affidavit to hold to Bail, being only 

6 That the Defendant was indebted to the Plaintiff in ſuch a Sum, 
As He computes it.” he: 


But Mr. Juſt. Fos ER and Mr. Juſt. WILMOꝙr (the only Judges 


then in Court) thought it ſufficient : And they added © That Caſes | 


„ ante 652, © of * this Sort had gone a great Way; (intimating that they had 
53. gone full far.) | 


| MoT1oN DENIED. 


Friday 13th | Fer guſon et Ux' ver. Corniſh. 


Tune 1700. 


7 | - HIS was upon a Demurrer by the Defendant, to a Declaration 


in an Action of Covenant upon an Indenture of Leaſe, aſſign- 
ing a Breach in Non-Payment of Rent. MP „ 


The Declaration ſet forth that Adam Harper and Phebe his Wife 
demiſed the Premiſſes to the Defendant John Corniſh, from &c, for 


7, 14, OR 21 Years, as the Leſſee (Corniſh) ſhould think proper ; at 


601. per Annum Rent; And the, Defendant covenanted to pay to the 


ſaid Adam Harper and Phebe his Wife, Tut 1k Executors Admini- 
ſtrators and Aſſigns, the ſaid Rent, during the ſazd Term; And 
that Corniſh entered, and was poſſeſſed, and continues in Poſſeſſion. 
Then it ſhews the Death of Adam Harper, and the Intermarriage of 
Phebe with the now Plaintiff Ferguſon; and that ſo much Rent &c, 
became due and in Arrear ; And aſſigns the Breach in this, that the 
Dtefendant has not paid & (in the Words of the Covenant,) To the 
* Note—The 1 | | f 1 *% 8 8 
Noe or Plaintiff Ferguſon and Pheve bis Wife, * 
Rent upon 2 8 5 . 2 = Wor 
which the To this Declaration, there was a General Demurrer by the De- 
2 5 fendant; And a Joinder in Demurrer, by the Plaintiffs. 
alledged to 
have incurred 
avithin the 
FIRST /CUER 
Years, 


Queſtion— 


Mr. Eyre, for the Defendant, argued in Support of the Demurrer. 
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Queſtion—Whether the Plaintiffs have made a good Affignment 
of a Breach, in Non-Payment of Rent — to have become due 
upon this Leaſe, 


' 1ſt Objection This Covenant is a relative Covenant: Tis to pay 


for and during a TERM of 7, 14, or 21 Years, But f No Term 
was ever nne the Covenant fails. 


No o Term ws , by this ldenture; For it is void | for 


CY This appears from the two following Caſes. 


Plrod. 273. Say v. Smyth od Fuller, proves That every thn 
tract ſufſicient/ to make a Leaſe for Years ought to have Cr R- 


TAINTY in three Limitations ; namely, the Commencement, Con- 
tnuance, and End of the Term. | 


ce 
cc 


cc 


ce the Certainty of CONTINUANCE is to be intended, Either where 


cc 


by Reference to Certainty ; or by reducing it to Certainty, by Mat- 
ter ex poſt Nin or by N in Lau wy expreſs Limita- 


cc 


Woo tion.“ 


| Therefore, the Habendum in this Leaſe is Sn for UN cx Fa IN- 
It is a Demiſe, to hold from Michaelmas &c, for the Term 


* 7, 14, or 21 Years, as the Leſſee ſhall think proper. Now, 7B 


the Leſſee ſhould not elect, the Leaſe could never COMMENCE, 


But, at leaſt, the cmi Ane iſ ie 18 quite . It is 
not (as the uſual. Way of making theſe Leaſes is,) a Leafe for 21 
Years certain, covenanted to be defeaſible at the Election of the Leſ- 
ſee; nor is it made certain by any Reference to a Thing which has 
Certainty at the Time of the Leaſe made; Ner is there any Thin 


ex poſt ado to be done, or averred to have been done; (And the 
Leſſee's Entry determines Nothing; It can be no mote than Evi- 


dence, even after 7 Years Poſſeſſion ;) Nor can here wy any Confiruc- 


tron of Law, by expreſs Limitation. 


"gd ObjeRtion—But if the Court ſhould think it to be a ſubſiting 


Covenant; then a 24 Queſtion will ariſe, © Whether it ſubſiſts be- 
2 Tween the PRESENT Parties.“ 


* 


T be Covent i is, to pay to the ceaſed Huſband and his Wife, 
% (Adam Harper and Phebe,) and to THE1R Executors i 


* ſtrators and Aſſigns. Therefore the Executors of the deceaſed 


Hu N ought to have joined in this Action. 


PART IV. Vo I. II. SE — — 


6 Co. Rep. 35. The Biſhop of Baths Caſe, lays it down, © That 


the Term is made certain by an expreſs Enumeration of Years: Or 


22. # 
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END HERE with the Record of that Court (between Watſon v. w- 
Jon) in Order for it's being inſpected by this Court. 


„Mr. Juſt. 
Deniſon was 
abſent. | 


—— 


3d Objefton goes to the Manner of ofigning the Rreach + It ought 
to have been ſhewn ** that the Rent was nor paid to the Erze eu- 
« ToRs of the Huſband.” 


Lord Mansr1tELÞ—The- Leſſee has certainly enfered, and con- 


tinues in Poe Non: And it is as certain, that he mui Pay the Rent, 


It is undoubtedly a good Leaſe for 7 Vears; (whatever may be 


the Validity of it as to the other two eventual Terms, of 14 and 21 


Years :) And the Breach is aſſigned for — of — in- 
curred within the fur Seven Years, 


Mr. Serj. Poole was for the Plaintiff; But the Chief Juſtice was 


ſo clear in his Opinion, that there was no need for Him to W N * 
nor did He. 


Per Cur. JupemenT for the PLAinTITEs, 


Hewſon wver/. Brown. 0 


| M* IVinn moved, on behalf of the Plaintiff, for an ORDER upon 


the proper Officer of the Court of Common PLEAS, to Ar- 


The Defendant 3 in this Court, who was ſued here upon a Bond to 


indemnify the preſent Plaintiff, had pleaded * Non damnificatus :” 
To which Plea, the Plaintiff replied a Recovery in the'Court of Com- 


mon Pleas againft him, by one Thomas Watſon ; whereby he was 


damnified. To this Replication, the Defendant here had rejoined 


« Nul tiel Record: And the Plaintiff ſur-rejoined, “That there i bs 


cc ſuch a Record.“ 


Mr. Winn as 4 that the a Courſe and Method of 


Practice in theſe Caſes, was to iflue a CEKTIORARI, and have it 
certified; And He alſo acknowledged that he could not find any 
Precedent that came up to the prefent Caſe : But he urged that it 


would fave Time and Expence ; and that this Court by their Ge- 


neral Juriſdiction, had ſuch a Power over all mfertor JOE. 


But Lord MansF1E.D and the * Two other Judges now in 
Court were very clear that as here was no Sort of Reafbn to go out 
of the common and ordinary Courſe, It would be wrong to break 


the eſtabliſhed Rules and Methods of Proceeding : And therefore 
19 k 
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Rex ver /. Inhabitants of Hitcham. V. ante, Pa. 91 0. 


"HE * amended Order was now Affirmed: 7, auth, fa: 
911, 
| . #h being made on new Evidence (proving him 0 have been a 
single Man at the Time of the Hiring,) 


The Cov RT thought 1 it reaſonable, BY accordingly Ordered that 
the 
on RECOGNIZANCE be DISCHARGED, 


Rex very. Pemberton, | arts 4th 
| une 1760. 
Of ſhewing Cauſe againſt a Rule for quaſhing an Indictment 
on 5 Elte c. 4. F 31. for exercifing the Occupation of a 
TANNER, having. ſerved an Apprenticeſhip therein for Seven 
Years. 


Mr, Sayer, on the Part of the Defendant, objedted,. 


Iſt. That thoug h the Trade of a Tanner was nen a Trade 
uſed within the Realm of England at the Time of making this Act 
of 5 Eliz, yet it was not meant and intended to be INCLUDED ix this 
probibitory Clauſe ; being at that very Time under Regulation by 
other Statutes (no leſs than 16 in Number) made for the Purpoſe of 
Tegulating it; and particularly, by 1 Elix. c. g. which allows the 
Uſe of it to Apprentices or Covenant-Servants brought up in that 
Trade Four Years: And Another Statute made in the very ſame 
Year with the preſent One, viz. 5 Eli. c. 8. deſcribes who may 
be Tanners. So that it can not be imagined that his Occupation 
was ever. meant to be included on the Prohibition of 5 Elis. c. 4. 


$ . | | | 


And though both theſe Statutes (of 1 Elz. c. 9. and 5 Eliz. 
c. 8.) are now repealed, yet they are equally an Argument to ſhew 
the Conſtruction of the Clauſe in queſtion, as if they. ſtood unre- 
pealed : And ſo the Court conſidered a repealed Statute, in conſtru- 
ing the unrepealed One of 43 Eliz. c. 2. in the Calc of Rex v. 
Lordale et al, H. 1757. 30 G. 2. B. R. 


24d Oh ection.— Ir the Trade of a Tanner was meant to be in- 

cluded in 1. prohibitory Clauſe of 5 Eliz. c. 4. § 31. yet that Sta- 

tute was, as fo this 3 7. rade or Occupation, REPEALED 15 
1 | the 
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— 


the 5 Eliz. c. 8. and 1 J. I. c. 22. § 5. which are repugnant to, 

and conſequently a virtual Repeal thereof, ſo far as concerns this 
Trade. The former is indeed now repealed : But the latter is not. 
They admit of 5 or 6 oTHER Qualrfications beſides having ſerved 
an Apprenticeſhip for 7 Years; Namely, Such as then had Tan- 


houſes and uſed the Trade; Alſo the Wives and Sons of Tanner haz 
ving ufed the Myſtery four Years; Alſo ſuch Perſons as ſhould 
' marry the Wives or Daughters, to whom Tan-houſes and Fats 


ſhould be left. So that there are now many other Qualifications that 
juſtify uſing the Trade, Sides that of Serving a7 Years SI 
ticeſhip. 


3d Objection. An Indictment will not therefore now lie upon 
5 Fliz. c. 4. & 31. alone and generally: But it ought to spRCI FY 


all theſe oTHER Qualifications allowed by the ſubſequent Statute ; 


and to ſhew that the Party is not within any of them ; as is done in 
Convictions upon the Game-Acts, and Convictions for Swearing, 
and upon the Act of 8, 9 J. 3. c. 26. © for tne better preventing 
> Counter ne the current Coin of this Kingdom.“ And for 


* 7. ante 148 this, He cited * Rex v. Maurice Jarvis, H. 1757. 30 G. 2, and 


to 151. 
T Rex v. 


| Sparling, H. P 
., $0. 


Rex v. + Sparrow, (as He called it,) where a Conviction for pro- 


** That the Defendant was ut a Servant, Labourer, Common Sol- 
cc dier or Sailor,” 


This lachen is upon a Statute not favoured: And the Cafe is 


the harder upon the Defendant, and the more oppreſſive, for that 


he is under another Indictment on 1 J. I. c. 22. 


Mr. Norton, for the Proſecutor, having hoes heard in Anſwer 


to the Objections ; and having made the proper Diſtinctions be- 


tween the Caſes cited and the Caſe now in queſtion ; 


The Covir were unanimouſly of Opinion—That whatever Li- 


cence might be given by any Statute ſubſequent to 5 Els, c. 4. to 
Perſons who had not ſerved a Seven Years Apprenticeſhip, to exer- 


ciſe the Trade of a Tanner under certain other Qualifications therein 


deſcribed ; Yet, as the Trade of a Tanner was clearly a Trade uſed 


at the Time of making the 5 Elig. c. 4. (and ſeems ackowledged even 


by 1 F. I. c. 22. § 5. to be included in 5 Eliz. c. 4.) It is not ne- 


ceſſary, in an Indictment wfon 5 Elix. c. 4. § 31. for having uſed 
this Trade without having ſerved ſuch an Apprenticeſhip, to aver 
the Want of the OTHER Qualifications, which by the ſubſequent Sta- 
tute intitle a Perſon ſo qualified, to uſe the Trade: But ſuch other 
Qualifications or Exceptions muſt be SHEWN BY THE DEFENDANT, 


by Way of Excuſe, cither by Plea, or in Evidence. It is enough 


for the Proſecutor, to bring the Caſc within the General Purview of 
the 


bj Bare, . 
0 


— 4 4 


hane Curſing and Swearing was quaſhed, becauſe it did not alledge 
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the Statute upon which the Indictment is founded; if that Statute has 
General probibitory Words in it. For where an Indictment is brought 
upon a Statute which has general probibitory Words in it, it is ſufficient 
to charge the Offence generally, in the Words of the Statute : And 
if a ſubſequent Statute, or (as Mr. Juſt. Foſter and Mr. Juſt. Wilmot, 
who ſpoke after Lord Mansfield and Mr. Juſt. Deniſon, added,) even 
a Clauſe of Exception contained in the ſame Statute, excuſes Perſons 
under ſuch and ſuch Circumſtances, or gives Licence to Perſons ſo 
and ſo qualified, ſo as to excuſe or except them out of the general 
prohibitory Words, That muſt come by Way of Plea, or Evidence, 
* That the Party is not within ſuch genera Prohibition, but ex- 
cepted out of it.” 


Indeed, where the Words of a Statute are deſcriptive of the Na- 
ture of the Offence, or the Purview of the Statute, or neceſſary 
to give a ſummary Nee there it is neceſſary to ſpecify in the 
particular Words of ſuch Statute. In the Statute to prevent Coun- 
terfeiting the Coin (8, 9 V. 3. c. 26.) it is the Purview of the Sta- 
tute ; not a general Prohibition: Tis Deſcription—© Any Smith, 
" Engraver, Founder, or other Perſon or Perſons whatſoever, other 
e than and except the Perſons employed in or for his Majeſty 8 
1. * Mint * 


N. B. Mr. Juſt. Fosrzx ſaid, He believed there were not leſs 


than a hundred Trades mentioned in other Clauſes of 5 Ez. 
c. 4. And that He had once taken the Pains to extract them 


and range them alphabetically. 


Per Cur. unanimouſly, 
The RuLs to ſhew Cale Why the Indictment 
ſhould not be quaſhed, was DISCHARGED. 


King $ Bench Priſoners wy, Marſhalſea Priſoners : 
on 


Mr. F rederick Aſhfield” 8 Will. 


HI J was a Claim of a Legacy, ſuppoſed by the Prifancrs in the 
Priſon of this Court to be left to Them : And the Matter came 
on, (by Order of the Court,) in the Paper, to be argued. The ſhort 


Tueſday 17th 
June 1760. 


and ſingle Queſtion was Whether the following Bequeſt was 


te made to the Priſoners in the Priſon of this Court, or to Thoſe 
«« who were in the Priſon of the Palace Court.“ 


PART IV. Vo I. II. 5 F Frederick 


n 
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Frederick Aſtfield, of Richmond in Surrey Gentleman, deviſed his 
Copyhold Eſtate (already ſurrendered to the Uſe of bis Will) and alſo 
all his perſonal Eſtate, (after c,) to Truſtees to be ſold; and di- 
reed the Produce to be laid out in Freehold Lands. Then he fur- 
ther directs, that his Truſtees ſhall, for ever, iſſue pay and diſpoſe 
of the Rents and Profits, unto and amoneft ſuch Perſons, who, for 
the Time being, ſhall be poor Priſoners and inſolvent Debtors in the 

MaR$SHALSEA Priſon in the Burrough of Southwark in the County of 
Surrey, and real and fit Objects of Charity; for and towards Wel 
Subſiſtance during their reſpective Impriſonments here; in ſuch 
Manner, and in ſuch Parts and Proportions, as his ſaid Truſtees and 
the Survivors of them and their Heirs ſhould from Time to Time 
order direct and appoint. 


Mr. Gould, for the Priſoners in the Priſon of his Court, argued 
that this Devife belongs to the Priſoners of his Court. 


The Juriſdiction of this Court, in the preſent Queſtion, depends 
upon the Act of 32 G. 2. c. 28. F 9. which gives Power to the 
ſeveral Courts therein named, to examine into and order Payment of 
 Bequeſts made to poor Priſoners in the ſeveral Gaols or Priſons with- 

in their reſpective juriſdictions. By which Order, the Prifoners of 
this Court will be bound, if the Determination ſhall turn again/ them: 
But the Priſoners of the Palace-Court Prifon will not be bound by 
any Determination of the Judges of zh:s Court; in Favour of the 
Priſoners of his Court. 1 e 

The Deviſe is to the Priſoners in the MARSHALSEA-PRISON 
« in the Bu rough of Southwark : Which muſt mean the Priſon of 
this Court, —In Support whereof, He cited Co. 10 Rep. 69, 71, 72. 
The Caſe of the Marſhalſea ; and Spelman's Gloſſary, Title Marſhal. 
And He obſerved that the Defendant who is a Priſoner in the King's 
Bench Priſon is, and is always ſuppoſed (in the Declaration againſt 
him) to be, in Cuficd' Mareſcballi MWARESCHALSIAE Domini Re- 
gis: The other, (the Defendant in the Palace-Court,) in Cuſtod 
Mareſchail: Mareſebalſiæ HoseiTiz Domini Regis. He alſo cited 
1 Bulſtr. 207 to 212, Cox v. Gray, at large: And argued that there- 
fore, propter Excellentiam, this Deviſe is to the Priſoners of the Pri- 


fon of THIS Court. 
Mr. Field, contra, for the Priſoners of the Palace-Court, argued 


and ſufficiently ſhewed that this Deviſe mut be underſtood to be 
to the Prifoners in the Priſon of the Marſhal of tbe Housx-Rol b. 


; Lord 
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— 


Lord MANsF1ELD was clearly of that Opinion. He obſerved, 
that not only in vulgar Speech, but likewiſe in many Acts of Par- 
liament, the Priſon of 4his Court is called the King's BENCH Pri-. „ Su 
ſon; and the * Other is called the MARSHALSEKA-Priſon. Both of Iser prater, b 
them indeed are in the Burrough of Southwark : But Each of them i verb 
has it's reſpective Appellation. And this Teſtator uſed the Name N 
that was always uſed by every Body elſe in Common Parlance; with- cord: Allo 
out ſearching Spelman's Gloſſary or my Lord Coke's or Bulſtrode's , Pon: 
Reports, to find the ſtrict and legal Name. This is a ſufficient pj; 


alſee. 
Reaſon for Us, not to make any Order at all in the preſent Caſe, Nerw-—This 


reſpective Ap- 


pellation of each of theſe Priſons was agreed by the Marſhal of this Court, (on Appeal to his own Candor, 


by Lord Mansfield,) to be the Name uſed in Common Parlance. 


Therefore No RuLE was taken. 


| | | | June 1760. 
XR. Baynbam moved, upon the uſual Affidavit, that the De- 
1 fendant might be admitted to defend in Forma Pauperis. 


But, upon it's appearing that this was upon an Attachment for. a 
Contempt, and NoT @ CAusE in Court; And Mr. Baynham not be- 
ing able to produce any Precedent of ſuch a Rule having ever 
been made where no Cauſe was depending in Court; - 


The MoTion was DENIED, 


Margaret Hutt's Caſe: 
5 5 e N | 
Rex ver. Bowmaſter and\Epworth, |. 


314 i 


; Ou this Woman's offering to exhibit Articles of the Peace 
CJ againſt theſe two Perſons, It appeared that the Facts charged 
were done at Portſmouth. 


Whereupon The CourT objected to Her, that She might as 
well have applied to a Juſtice of Peace in the Neighbourhood ; And 

then the Defendants would not be under a Neceſſity of Coming up 
to London, to put in Bail. = HHH 


It was anſwered, That if there ſhould be any particular Incon- 
venience ariſing therefrom, there might be a Mandamus to a Juſtice 
1 l —— — 


1040 Trinity Term 33 & 34 Geo. 2. 


— 
— — 


I of Peace in the Country impowering Him to take the Security 
| there: And of this, Mr. Harvey (as Amicus Curie) mentioned fe- 
veral Inſtances within his own Obſervation and Memory. 


At length, Mr. Athorpe (Secondary of the Crown-Office) pro- 
poſed, and The CourT came into this Expedient, v/z. That on 
iſſuing the Attachment of the Peace, which is of Courſe made out 
upon the Court's receiving the Articles praying Security of the 
Peace, an [ndorſement ſhould be at the ſame Time made thereon, 
authorizing and directing any Juſtice or Juſtices of Peace in that 
County (Southampton) to take the Security of the Peace there; ſpe- 
cifying the particular Sums wherein the Principals and alſo their 
Sureties ſhould be bound. 


= —— — . — — — 
AN . 3 
335. 


Per Cur. 
It was ORDERED accordingly. 


mts Pay Rex ver/. Moreley ; Rex verſ. Oſborne ; Rex ver/. 
| Reeve; and Rex verſ. Norris. 


R. Knowler and Mr. Filmer ſhewed Cauſe againſt the i ſuing 
of a CERTIORARI to remove ſeveral Orders made by Mr. 
Meneypenny, a Juſtice of Peace in Kent, upon the ConvenTICLE- 
Act, 22 Car. 2. c. 1: By which Orders he had convicted a Me- 
thodiſt-Preacher, and the Maſter of the Houſe wherein He preach- 
ed, and Several of the Audience, in the reſpective Penalties fol- 
lowing. 


. Seft. 3, The * Preacher (Moreley) was convicted in 20 J. The + Maſter 
! eg + of the Houſe (Ofborne) in 20 l. and Several of + the Perſons pre- 
| ſent, in 5s. a-piece. Two of the Auditors (Reeve and Norris) had 
J. Sect. 5. had 10/. a- piece Jevied upon them, (by virtue of the 3d Section 
. of this Act,) the Preacher Himſelf not being to be found. The 
Penalty had been levied upon Oſborne, (the Maſter of the Houſe,) 
as well as upon Reeve and Norris. They had All appealed (within 
the Week) to the Seſſions: And Mr. Moneypenny had returned to 
the Seſſions, the Monies levied, and certified the Evidence, with 
the Record of the Conviction, agreeable to the Directions of the 
6th Section; And the Defendants had pleaded and been tried by 3 
a Jury at the Quarter-Sefſions ; And there had been both Verdict | 
and Judgment given againſt them. e 3 


Mr. Knowler and Mr. Filmer, on behalf of the Profecution, urged, 


that after All this had paſſed, a Writ of Error might lie; but q 
ust a CERTIORARI, Which will only lie when there is zo other ; 
Remedy. | 


And 


_ 
3 
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And there is a Clauſe in the 6th Section, which is expreſs, 
* That No other Court WHATSOEVER ſhall intermeddle with any 
“ Cauſe or Cauſes of Appeal upon this Act: But they ſhall be finally 
ce determined in the Quarter-Seſſions onNLY.” Which Negative 


Words muſt include Al the Courts of Judicature in the Kingdom, 
and this Court in particular, as being moſt likely to meddle with 


Matters of this kind. 


And the r zth Section directs © that this Act, and all Clauſe there- 
te in contained, ſhall be conſtrued moſt largely and beneficially for the 
« Suppreſſing of Conventicles, and for the Juſtification and Encou- 
ce ragement of all Perſons to be employed in the Execution thereof; 
And that no Record Warrant or Mittimus to be made by Virtue of 
te this Act, or any Proceedings thereupon, ſhall be reverſed avoided 


A 


* 


A 


i any Way impeacbed, by reaſon of any Default i in Form.“ 


Therefore, to what Purpoſe ſhould a Certiorari iſſue, when the 
Court can neither intermeddle with the Fad or Form ? 


The Penalties are (by the 2d. Section) to be 4d: ributed into three 


Parts; + to the King, + to the Poor, + to the Informer: And 
theſe Penalties have been ſo diſtributed ; And this Court can not 
order Refis tutton. 


As to the Penalties ander 105. the Act gives no > Appeal: If the 


Juſtices have done wrong in the Matter of 7beſe, tis in a Matter 


coram non Judice. 


a; 3 and Mr. Filmer had Afﬀidavits of the Facts which 


they alledged. 


Lord MANsFIELD, aſked them Whether the Negril Words | in 
the 6th Section would not conclude ſtrongly againſt a Writ of Error, 


Mr. Knowler and Mr. Filmer anſwered, That as to Fact, they 


might; but, perhaps, not as to Law. They cited a little printed | 


Book, faid to be written by Ld. Ch. J. Saunders, (a Comment on 


this Conventicle-AR) Fo. 69. § 6. S 13: Which ſhewed Him to 
be of Opinion ** That 10 Certiorari would lie upon it. 


Mr. Juſt. Dzx150N obſerved, « That there have been many De- 
« terminations to the Contrary fince.” 


Mr. Norton, Mr. Stow, and Mr. Leig bh, who were for the Cer- 
tiorari, inſiſted That the General Jarifaiation of this Court is not 


taken away by mere negative Words in an Act of Parliament: This 


FART IV, VOLT. "TP . 
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Court ſhall never be ouſted of its Yuriſdi@ion without Special Words, 
[i Dr. Foſter's Caſe, 11 Co. 64.6. 1 Ro. Rep. 92, 94. S. C. 1 Vent. 
1 66. Smith's Caſe, 1 Mod. 45. S. C. 


ix Beſides, Theſe Words © That no other Court whatſoever ſhall 
ce jntermeddle with any Cauſe or Cauſes of Appeal; but that they ſhall 
| obe finally determined in the Quarter-Sefſions, only ;'” mean no 
li more than that the FacTs ſhall not be re-examined: But the Legality 
| may; or a Want of uriſdiction may be taken Advantage of. The 
[i Caſe may be ſuch as that the Juſtices have no Juriſaiticn of the Mat- 
ter. And where a Statute does not exprefly and tot1dem verbis take 
away a Certiorari, and direct“ that no Certiorari thall iſſue,“ the 
Court will grant One. And Peat's Caſe, in 6 Med. 228. proves & 
«© That a Certiorari does lie upon this very AQ.” The Court there E |} 
ſay, © That the Juſtices of Peace being Judges of the Matter, if 1 
* they wrong You, Nu HAVE your REMEDY by CERTIORARI], or 

Appeal to the Seſſions.” And it appears in that Caſe (at the End 

of it,) that a Certicrari had then adually rſued. 


As to Five of theſe Convictions, which were againſt Perſons 
preſent at this Aſſembly, and under 105. (namely, only 55. a- piece,) 


NV Appeal is given: And conſequently, there can be no > Doubt but 
that a Certiorari does lie, as to them, 


Mr. Norton, being aſked © What was the Objection that he had to 
ce theſe Convictions,” anfwered, That it was not alledged that the 


%, ect. 1. Defendants were * —__m of this Realm "bY Wien! is an eſſential 
e Requiſite. 


The Couxr were unanimouſly of Opinion that a Certorart 
OUGHT ufo zſſue, A Certiorari does not go, to try the Merits of the 
Queſtion ; but to ſee whether the limited Juriſdiction have exceeded 
their Bounds. The Juriſdiction of this Court is not taken. away, un- 
leſs there be expreſs Words to take it away: This is a Point ſettled. 
Therefore a Certiorari ought to iſſue : And after a Return ſhall be 
made to it, You will be at Liberty, and it will till be open to 


You, to move to ſuperſede it, if there ſhould appear Reaſon for the 
Court 8 lo 0 doing. 


RuLE made abſolute, for a CERTIORARI. 


Rex 
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R. Norton and Mr. Madocꝶs ſnewed Cauſe againſt the Iſſuing of 
a Manpamus which had been prayed to be directed to One 
Samuel Bleer, a Pariſhioner of Mat feld in Staffordſrire and an Inha- 
bitant of the Chapelry of Calton within that Pariſh, (Who had turned 
Mr. William Langley the Curate of that Chapel, out of it, after he 
had been Eleven Weeks in Poſſeſſion, and locked it up,) Commanding 
him to reftore the ſaid William Langley, Clerk, to the Place and 
Office of Cu RATE of the aid CHAPEL, 


This Chapel 3 is a Donative, and is endowed with Lands : And 


the Inhabitants of 4 different Pariſhes contribute to the Repair of it. 
The Curate of it has a Stipend. Mr. Evans, the Vicar of Mat field 


ſwore in his Affidavit, © That he believes H has the Right of No- 
ce mination to it; And that it has been executed; And that Mr. 
% Langley is appointed and nominated by Him.“ But there were 
_ contrary Afﬀidavits ; wherein the Deponents ſwear © That they be- 
ce lieve the Right of Nomination to be in the Inhabitants,” It 
appeared that Mr. Langley had a Licence. 


The two > Gentlemen beloretentionad: Who were Counſel for the 
Pariſhioner and againſt the Mandamus, argued That this Chapel ap- 


peared to be a Donative ; and as the particular Nature of it was not 


ſtated, it muſt be conſidered as only a private Chapel, and not as a 
public Office: And conſequently, no Mandamus will lie. 


Beſides, the Right of Nomination is not eſtabliſhed. The Vicar 


only ſwears © That he believes He has Right of the Nomination :”* 


Which is contradicted by the adverſe Affidavits. And if it were not, 
Yet a Vicar has N othing to do with a Donattve, 


They mentioned Preſcot's Caſe, the Chaplain of 3 Col- 
lege, reported in 2 Strange 797. by the Name of Dominus Rex v. 
Eßpiſcopum Cheſter. But there, they ſaid, were Letters Patent: The 


College was of the e ee of the Crown: The Ground of the 


Court s interpoſing in that Caſe, was becauſe there was no other 
r. 


This Man may have another Remedy: He may bring an | Ejeftment 
for the Farm which He ſays belongs to him as Curate of this Cha- 
pel; Or He may have his Action of Treqpats, 


Every Vicar might as well come for a Mandamus to be reſtored, 


Mr. - 


as this Man, 


a _ 1 "= . = winks. 
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that this was an Offce or Degree that concerned the public Weal; and 
therefore a Mandamus would lie to reſtore to it, upon the Principle 


Mr. Morton and Mr. Afton argued for the Mandamus ; and urged 


laid down by Chief Juſtice Gyn, in the Caſe of the Clerk of the 


City Works of London, 2 Siderfin 112, 113. Who fays that a Man- 
damus ſhall be granted in theſe two Caſes ; firſt, to reſtore to an 


Office which concerns the Execution of Juſtice ; ; Secondly, If the 
Office or Degree be for the Weal Public. 


A Mandamus will lie to reſtore even a Sexton. Raym. 211, Jee's 
Caſe, Sexton of King ſclere ; and 2 Lev. 18. S. C. Rex v. Church- 


Wardens of King ſclere. So it will, to reſtore a Pariſh-Clerk. 6 Mad. 


253. Parker v. Clerk. And ſurely a Curate of a Chapel, with a 
Stipend, is more a public Officer, than a Pariſh- Clerk or Sexton 1s, 


Non conſtat that this is a Donative. But if it be, yet no Licence 


is neceſſary in Caſe of a Donative; though 1 in the Caſe of a perpe- 


tual Curacy, it is neceflary. 


And it is no Objection, to ſay © that We have another Remedy; | 
if We are intitled to his. | 


The Counſel on the other Side (againſt the 3 obſerved | 


that Pariſh-Clerks and Sextons are 7emporal Officers; whereas this 


was Feccleſiaftical : And a Vicar or Rector may juſt as well apply 
for a Mandamus, as the Chaplain of a Donative. 


The CourT propoſed to the Parties, to try the Merits in a 
feigned Iflue : Which was declined, on the Part of Blover ; who 
inſiſted on taking the Opinion of the Court Whether the Rule 


« ought not to be diſcharged.” . | 
Lord Mansr IEL p—This is a mere temporal Queſtion, 


Three Objections have been offered againſt making the Rule ab- 
ſolute. 


The iſt was, © « That there 18 no ſufficient Graund for aſking a 


pF ke ale 


Anſwer. But this Chaplain has ſhewn an Apporntment, and a Li- 
cence ; and was in quiet Poſſeſſion for 11 Weeks, 


2d Objection. That he has net the R1Gur : For the Nomination 
was not in the Vicar, but in the Inhabitants, 


'T INTE - Anſwer. 


254 


7 1H $I 
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Anſwer, We can not try the Merits upon Affidavit, He claims 
a Right, though it is litigated : And that is ma for the preſent 


Purpoſe, 


za Objection.— That, even ſuppoſing him to have a Title, and 


to have been in Poſſeſſion, and turned out of it; yet he ought not 


to be aſſiſted by Way of Maxvyamus, but be left to his ordinary 


legal Remedy, by Ejectment or an Action of Treſpaſs. 


Anſwer. A Mandamus to reſtore is the true Specific Remedy, 
where a Perſon is wrongfully diſpoſſeſſed of any Office or Func- 
tion which draws after it Temporal Rights; in all Caſes where the 
eſtabliſhed Courſe of Law has not provided a Specific Remedy by 


another Form of Proceeding : Which is the Caſe with regard to 


Rectories and Vicarages. 


Here are Lands annexed to this Chapel, which belong to the 
Chaplain in reſpect of his Function. If the Biſhop had refuſed, 
without Cauſe, to licenſe Him, He might have had a Mandamus to 
compel the Ordinary to grant Him a Licence. He is now turned 
out of the Chapel and every Thing belonging thereto, by Force. 


Such Chapels were not Objects of Attention in the Days when the 


Regiſter was formed: And therefore there is no particular Remedy 
Fo for this Caſe. 


It is faid « He may bring an Ejectment or an Addion of Treſ- 
e paſs.” I am not ſure that he could. It don't appear that the 
Legal Property is in Him: On the contrary, it is certain that it is 


nat. It might originally be in Feoffees. Thoſe Feoffees may not 


have been regularly continued. It may be impoſſible to find the 


Heir of the Survivor. If they have been continued, the preſent 


Feoftees may refuſe to let Mr. Langley make Uſe of their Names. 
Neither of theſe Actions, if he could bring them, would be a Spe- 
cific Remedy. In the one, He might recover Damages ; In the 
other, He might recover the Land : But by neither would He be 
reſtored to his Pulpit, and quieted in the Exerciſe of his Function 
and Office. We may very well take Notice too, that the Inha- 


bitants refuſe to try the Merits, in an Iſſue. If a Mandamus goes, 


We ſhall ſee what Return they malte to it. And this is what ae 
to be done in the preſent Caſe. 


Mr. Juſt. Dxxisox concurred. 


Where there is a temporal Right, the Court will ſift by Way of 
Mandamus; becauſe it is a Specijic Remedy. 


PART IV. Vo I. II. e or 


* 
. w b AE oo OI I IO TP — — — — 


WS ĩ²?¹!¹0 é ¹ 1 PRE OA . 8 


x * 
rr — A 


TIE Ii A «Moe 


5 —— — ame 60 . 2 1 — 
* >< — ä — — 
— — — . — —— oe — — — . — ( —— — — 
8 as . 


— 0:9. 


* * 3 — ! — 
HRT WIN 


af eags © 


Ca AGE EDDIE 


- 


— — —— .ü—— 


— — "x 


— 
a — — — N 
E SEN 


rg 2 o——_ 5 


— ng 


a 


„ 
—— —U 


— 
—— 
- 


. 42 . 5 
oh — 5 — — — — 


* See dns 
Caſe, 5 Co. 


Fa 3 _ 4 5 Amt. c. 16. 8 II, It! is required, in Caſe of Pleading a Dila- 


tory 


1046 Trinity Term 33 & 34 Geo. 2. 
el. pa. Rur E made abſolute (for * granting a Mandamus.) 


Barker et al 
S. P. accord”, 


in a feigned Iſſue; which was accordingly tried. 


Note Upon this Caſe being afterwards mentioned, The CourT 


took Occaſion to ſay * that they had reconſidered the Point, 
and weighed all the Principles and Authorities applicable to 


<« it; and were fully ſatisfied that the propereſt and moſt ef- 
“ fectual Method of trying the Right to officiate in ſuch 
* Chapels, whether it depended upon Nomination or Election, 
* was by Mandamus. 


Doe, ex dimiſſ. Ruſt, ver/. Roe. 


In Ejetment— _ 
R. Norton ſhewed Cauſe why the Tenants in Poſſeſſion ſhould 


8 * Declaration are holden 1 in ANCIENT DEMESNE.” 


He almitted, that ſuch a Plea might be received, in & this Action 
(of Ejectment,) with Le avs of the Court and upon a proper AFF1- 
DAVIT : But He objected to the Srfficrency of the preſent Afidavrt ; 
becauſe it only alledges That the Lanps in Queſtion are holden 
© in Ancient Demeſne, and that they are holden of the Manor of 
© Godmancheſier ;”* but does not go on to alledge © that the Manor 

of Godmancheſter is (itſelf ) holden in Ancient Demeſne,” (as it 
ought to do.) In the Caſe of Denn v. Fenn, Trin. 24 G. 2. B. R. 
the Affidavit was“ That the Lands were holden of ſuch a Manor, 
« which MAN OR was holden in Ancient Demeſne.” 


105. accord”, 


Beſides, this may be only TIR, in the Leſſor of the Plaintiff : 


And it ſo, he cannot ſue here; For the Writ of Right Cloſe will 


only lie, where the Demandant has a Fee or a Freebold. 


Mr. Gould contra, in Support of the Rule, cited the Caſe of Fer- 
rers v. Miller, P. 4 N. & M. B. R. reported in 1 Salkeld 217. 
9 Carthew 220. 1 Shower 386. and Caſes in B. R. temp. M. 3. Fe. 21. 
: C105. ang Where Ancient Demeſne was pleaded in Ejectment: So, in Lilly's 
cg? v. 708 Pradtical Regiſter, Title Abatement; and in the abovementioned Caſe 
8.6, ad of Denn v. Fenn. 
Smith v. Ar- — 
den, 2 Ander- 


Indeed, Leave muſt be aſked of the Court to plead it: And by 


No Return was made: But the parties agreed to try the Merits 


not have leave to plead © That the Lands ſpecified | in the 
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tory Plea, © That the Party offering it do by Afﬀidavit prove the 


« Truth of it, or ſhew ſome probable Cauſe to the Court to induce 
« them to believe that the Fad of it is true,” 


Now this Affidavit does ſhew probable Cauſe to induce ſuch Be- 


lief. It ſhews * That the Lands are holden in Ancient Demeſne ; that 


e they are holden of the Manor cf Godmancheſter ; and that there is a 
© Court of Ancient Demeſne in the Burrou gh of Grdmanche er, where 


„they might have proceeded:“ Inſtead of which, "they have 
brought their Ejectment in 7b:s Court. e 


« Whether theſe Lands are PARCEL of the ſuperior Manor,” 


a Fact triable by a Jury: Though the Queſtion © Whether that 
e ſuperior Manor be or be not holden in Ancient Demeſne, mult 
be tried by Record, (by 1 Book.) 


Mr. Juſtice Fosr ER and Mr. Juſt, * the only two 
Judges at this Time in Court, concurred in Opinion, that there was 


not ſufficient Ground laid for obtaining Leave to plead this Plea, 


Mr. juſt. Fos TER obſerved that as it was agreed to be neceſſary to 
aſk the Leave of the Court to plead this Plea to a Declaration in 
Ejectment, it follows of Courſe, that it muſt be in the Diſcretion of 
the Court, either to grant or to refuſe their Leave. And He thought 


that this Affidavit was not ſufficient to ouſt this Court of Juriſdiction. 


He ſpoke of theſe Courts of Ancient Demeſne, as putting People out 


of the Protection of the Law, and fitter to be totally * deſtroyed, , J. 5 Co. 


than to be favoured and all: ited. 


105, b. where 
that Reporter 
is of a diffe- 


Mr. Juſt. Wir Mor ſaid it was a ſtrange wild Juriſdiction; where rent Sen- 


try Fellows are to determine the niceſt Points of Law: And there- 
fore He was not for granting ſuch Leave, unleſs compelled by Au- 


thority. Indeed if the Caſe is brought ſtrictly within the Rule, then 
the Leave muſs be granted : We cannot help it, 


— Authorities, 3 from Alden 8 Caſe to this Time, it is true, 
e That Ancient Demeſne is a good Plea in Ejetment.” 


But if You would ouſt this Court of Juriſdiction, You mull hoe 


« that another Court has Juriſdiction. . 


Now this Affidavit does not ſhew © That there are Suitors, in the 


* Other Court ;”” nor © that theſe Lands are holden of a Manor 
« which fy Ling is holden in Ancient Demeſne:“ Whereas, 


if the 
Lands only, and not the Manor, are Ancient Demeſne, the Matter 


can not be tried in the Court of that Manor, 


| = 


the Jurors are Judges both of Law and of Fact, and ignorant Coun- ment. 


tt. i. 
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The Affidavit ought to have ſhewn © That the Lands are holden 
te of a Manor, which Manor is Ancient Demeſne :”” And fo was the 
Affidavit in the Caſe of Denn v. Fenn; And ſo is the Plea, 1 Shoxw, 
386, and Carthew 220. in the Caſe of Ferrers v. Miller, S. C. 


It can not be tried © Whether the LAxps themſelves are Ancient 
e Demeſne.” Doomſday will not ſhew this: Doomſday will only 
ſhew Whether the Manor is ſo or not. The Form of the Plea makes 


this as clear as the Sun. 


This Affidavit does not therefore purſue the proper Form. 


And it ought to be ſhewn that the Leſſor of the Plaintiff has a 
Freehold. How can he ſue there, in Ejectment, as Leſſee of a Term? 


Upon ſuch a ſtrange wild Juriſdiction as this, and upon ſuch 
an Affidavit, I am not for giving the Defendant Leare to plead this 
Plea. 


'RuLE DISCHARGED, 


Hutchins very. Kenrick : 


Hills et al' ve: J. Kenrick. 


N ſhewing Cauſe, (upon Saturday 2 1ſt June,) in both theſe 
Cauſes, by Why the Defendant ſhould not be DISCHARGED 


«out of the Cuſtody of the Marſhal, as to each of theſe Actions, re- 
ſpectively, It appeared that the Circumſtances of the two Caſes 
were a good deal different: Yig. 


In the Cauſe of Hutchins v. Kenrick, The Defendant was regu- 
larly INTITLED fo be ſuperſeded ; Yet was not actually ſuperſeded, 
but REMAINED in Cuſtody of the Marſhal. (For although the Or- 
der for his being ſuperſeded had become abſolute, two Days beſcre 
the End of a preceding Term, Yet the Defendant had ſtill continued 
in the Cuſtody of the Marſhal, without ever carrying this Order 
into Execution by getting Himſelf actually and in Fatt ſuperſeded : 
And upon the 5th Day of the then next following Term, whilit 
the Defendant fo remained actually in Cuſtody, although ini, to 
have been ſo long ago ſuperſeded, a Declaration was delivered to 
him, at the Suit of HuTcnixs.) 


In the other Cauſe wherein HILLS and Others were Plaintiffs, the 
Declaration was delivered to him, whilſt He was regularly and in- 
diſputably in the Cuſtody of the Marthal, and xo intitied to be 
ſuperſeded : But the Objection to this was, that it was Vaca- 

3 * TION= 


-..% 


Trinity Term 33 & 24 Geo. 4 


1049 


© TION Atme, when this Declaration was delivered, and likewiſe 
= when the Bill (whereupon it was grounded) was filed.” 

Note. The ordinary modern Practice and Method ot chargipg 
Defendants in Cuſtody in Vacation-time, is by previouſly iſſu- 
ing a Habeas Corpus (ad reſpondendum) teſted the laſt Day of 
the preceding Term, and returnable in this Court the firſt Day 
of the next. This the preſent Practiſers look upon to be a 
good Foundation for charging a Detendant in W 1 

#4 acation-time. 


And Mr. Day (who had been Clerk of the Declarations in the 
King's Bench Office about 30 Years) certified (ore tenus) 
« That from the Beginning of his Time, ſome Bills had, all 
e along, been filed with him in Vacation-time : But, that 
(not being clear that this was quite regular,) He had always 

uſed the Precaution of marking upon them the exact Time 

* WHEN be received them." 


A 


The Marſhal alſo (upon being aſked,) faid that he had ſound, 
upon a Search for 5 or 6 Years backward, (but he had looked 


no further back,) ce that many Declarations had been left in 


er acation-ume, for Priſoners 1 in en, 8 


Note alſo, that there is a Book kept in the Kiog's Bench Office, 
called the Marſhal's Book ; in which are entered the Names of 
Perſons charged 1 in Cuſtody, previouſly to their being ſo char- 

ged. But this is a Book of no Authority ; and only meant for 

the Marſhal's Convenience, that he may readily ſee what Per- 
ſons are charged in Cuſtody : 80 that it is, (in Truth and 
Reality,) only a Memorial of the Defendant's being charged in 
Cuſtody of the Marſhal ; and not the Cauſe or Foundation of 
ſuch Charge and Detainer. 


It was agreed, on all Sides, that a Hilo Corpus to remove from 
One Court to Another, was a plain and intelligible Proceeding : 


But it was very di flicult to account either for the Reaſon or the 


Original or the Validity of this Practice of iſſuing an Habeas 


Corpus returnable in the SAME Court; or to diſcover how that 


Method could anſwer the "pals intended by it. 


Mr. Gould, who argued on Behalf of the Defendant in both 


Cauſes, urged, as to the former of them (in which Hutchins was 
: Plaintiff ) That the Defendant being regularly 1dr ITLED fo be ſu- 
Hberſeded was not in legal Cuſtody of the Marſhal; And that no Per- 
5 could be charged as in Cuſtody of the Marſhal, who was not 


LAWFULLY so. He Cited the Caſe of Unix v. Kircboße, 2 Strange 


1215, Where (upon a Motion to ſuperſede the Defendant as not 
PART IV. Vol. II. 11 being 


1 1 * 


oe Thins Tam 2+ & je. 


— 


being charged in Execution within two Terms, ) it is holden, That 
« the Committitur muſt be actually entered on Record, before the 
End of the ſecond Term; And that there is no Extenſiun of the 
« Time, to the Continuance-Day after Term; Nor was it ſufficient, 
<« that there was an Entry in the Marſbal's Book, in Time.” And 


# Mr. Gould laid it down as a Rule, That a Defendant once ſuper- 
| e ſedable is always ſuperſedable.“ e 

1 As to the latter Cauſe (wherein Hills and Others were Plaintiffs, ) 
9 | He cited the Caſe of Tilſden v. Palfriman, M. 3 Ann. B. R. reported 
=. in 1 Salk, 213. and 345. and more largely in 6 Mod. 253, 254. 


Where it is ſaid © That there is no Way to charge a Defendant in 
Cuſtod Mar', in Vacation, but to go to the Mar/ha?s Book in the 
King's Bench] Office, and make an Entry therein, gud REMA- 
| NET in Cuſtod Mar' ad Sectam &c: And this is SUFFICIENT 70 
ll. « charge him, provided he be in actual Cuſtody ; (for if he be out 
i « of Gaol, he may be arreſted.”) But this Entry in the Marſhal's 
1 Bcok, Mr. Gould inſiſted, could be no ſufficient Foundation for ſuch 
| e a Charge: No more could the modern extraordinary Practice of 
iſſuing a Habeas Corpus. The Old Method of charging a Defendant 
it in Cuſtody, both in this Court, and (as appears by 8, 9 V. 3. c. 27. 
| $ 13.) in the Common Pleas too, was by bringing him into Court, 1 
and there charging him when a&ually preſent in Court: Which 


1 could not poſſibly be ever done, but in TERM Ame, when the Court VU 
. Was /itting. And this clearly and fully ſhews that the Defendant 
1 can not be at all charged in Cuſtody, in VAcATION-Hme, when 1 
[ih the Court is net fitting. 1 5 „ open = 2 2 


Mr. Norton, who ſhewed Cauſe on behalf of the Plaintiffs in both 
Cauſes, urged, as to the former (at the Suit of Hulchins,) That the 
Entry in the Marſhal's Book is right and proper; provided there be 

(as here was) a previcus Afidavit, ſworn before the proper Officer, 

and filed: And ſo is the Practice in the Court of Common Pleas. 
The Defendant was fond in the actual Cuſtody of the Marſhal ; and 
conſequently, could not be arreſted, (as he might have, if he had 
been at large.) And his being INTITLED to be ſuperſeded makes 
no Difference: For if a Defendant ſtill conzraues in Cuſtody and is. 
actually feand in Priſon, He is ſubject to be charged in Cuſtody, at 
the Suit of a ird Perſon. The Rule © that a Defendant once 
« ſuperſedable is aſways ſuperſedable, holds oy with Regard to 
the sAME Plarintrff, at whoſe Suit he was ſuperſedible : It does not 
extend to a third Perſon, to another Plaintiff, 


As to the latter Cauſe, (at the Suit of Hills and Others,) Little 

needs to be ſaid ; For if the Defendant is properly in Cuſtody at the 

 ___ Suit of Hutchins, theſe other Plaintiffs can ſoon charge him regu- 
, larly; (whether their preſent Charge will hold, or not.) To be 
= 2 ſure, 


„ * 44 .. wo 
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fare, the Habeas Corpns ſeems an _ Method eſpecially, When the | 


Cuſtody is never altered. 


The Statute of 8, 9 2 3. c. 27. F 13. only regards the Method 
of charging Priſoners in Cuſtody in the Het Priſon ; and enacts 
< That the Delivering a Copy of the Declaration (after filing it 
ce and then giving a Rule to plead &c, and making Affidavit of the 


Delivery of the Declaration, ) mall intitle the Plaintiff to ſign 


* judgment, as if the Defendant had been actually charged at the 
5 Common Pleas or ta Bar.” 


And there is a Rule in the Court of Common Pleas in H, 1734. 
8 G. 2. ſimilar to the Rule of this Court, made in 1742. 


The Coun were extremely ear, in the former Cauſe, wherein 
Hutchins was Plaintiff, That the Defendant was REGULARLY char- 
ged. For the Plaintiff found the Defendant in acTUaL Cuſtody, 
and had a Right to charge him in Cuſtody, without inquiring whether 
he was intitled to be ſuperſeded, or not. Ir He could not charge 
his Debtor in Cuſtody, the Debtor would not be amenable to 


Juſtice af all : For the Plaintiff could not arreſt him, not being at 
large ; nor could have any other Way of coming at him. The 


Rule of a Defendant's being © always ſuperſedable, after he is once 
ce fo,” holds only between the Parties tbemſelues, the Plaintiff and 


Defendant in bat Cauſe; It does not extend to Other Perſons, to 


Plaintiffs in other Cauſes. 


And Mr. Juſt. Fos r ER added That He had known, (in E 


rience,) of Defendants remaining many Terms in Cuſtody, after 


- they were intitled to be ſuperſeded, 


As to the latter Cauſe, wherein Hill and Others were Plaintiffs, 
| and the Charge was in VACATION-!1me— 


The CourT were All of Opinion that there ought to be ſome 
Method of charging a Priſoner in Cuſtody, in Vacation-time: Be- 
cauſe, not being at large, he can not be arreſted ; and fo his being 
in Cuſtody : would be an 1 Aſylum during the whole Vacation. 


But what this Method ſhould be, was not ſo MEE, and deſerved : 


(they faid) a good deal of Conſideration, The Habeas Corpus they 


All looked upon to be a ffrange Method: And they agreed chat 


the cheapeſt and eaſieſt Way would be the 6%. 


Mr. Juſt. DExIso was ne * That, by the Practice of this 
* Court, No Declaration can be delivered to a Pritoner i in Cuſtody 


in THIs Court, but in TERM-time,” In Proof of which, He 


3 | od 


charged the 
Rule to ſhew 


— 
— ena 


en Trinity Term 33 N 34 Geo. 2. 
Ne. cited. @ Cc in Pont. P. 1 G, a BN Hillowiy''s; 2 
fd yrs Where it was holden “ That every Declaration againſt a Priſoner 
mo; (and “ in Cuſtody of the Marſhal muſt be delivered in TxRM-7ime : For 
the Officers © Priſoners are conſidered in the ſame Light with Attornies (who 


had certifie®,) ee are ſuppoſed to be always preſent in Court ;) againſt Whom, Bills 


«« That the | 
Delivery of © can not be filed, but in Term-time.” And this was * agreed; 


the Declara- though the Point was determined Upon * another n 


tion was IR- 
REGULA R, 


as being deli- He added, That formerly the Defendant (when ; in Cuſtody) was 
vered in V brought up into Court, by RULE, in Order to be charged: There 


cation t me: 


But All the was no Occaſion for a Habeas Corpus, when it was in the ſame 
Court, except Court. And He cited Lily's Practical Regiſter, Title Priſon and 


Mr. Juſtice Priſoner, per Roll Ch. Juſt. accordingly. 


Wrioht, 
thought 


« That te And this Practice, of bringing up the Priſoner into Court, 2 


Defencant remains in the Counties Palatine. 
had, by cra- 


ving Oyer of 


the Bond, The Modern Practice of delivering Declarations to n i 


pies 97 Cuſtody, takes its Riſe from this Oli One of actually bringing them 


And upon 100 Court, in Term-time, and there charging them: Which muſt 


that foot diſ- ſtill, in Point of Law, be ſuppoſed to be done; and which can not 
be done but iu TerM-time: 


Cauſe Why 


there ſhould Per Cur, In Hutchins v, Kenrick, The Rule to ſhew * © Cauſe 5 


not iſſue a 


8 * the Defendant ſhould not be diſcharged out of the Cuſtody 


e of the Marſhal, as to This Action,“ was diſcharged, (the Cauſe 
ſhewn being holden clearly to be ſufficient.) 


In Hills et al' v. Kenrick, The Matter was Ordered to ſtand over 


till the laſt Day of this Term, (in order to have the Practice 
ſettled.) 


And accordingly, 


Lord MANSFIELD now delivered the Reſolution the Court had 


come to: Which was to the tollowing Effect. 


We have confidered of the Practice of this Court, and of that of 
the Common Pleas : And We are of Opinion that the right Method 
is (like that which is taken in the Common Pleas) To le a BILL 
as of the PRECEDING Term; and then to deliver to or leave for the 
Defendant, being in Cuſtody, a Copy of the Declaration as of the 
preceding Term; and to make an Affidavit thereof. We think this 


to be the right Method for the Purpoſe of charging ſuch a Defen- 


dant with a yew Suit; and that it ought to be uſcd in this Court for 


the future; And We think there is No Occaſion for a Hazzas 
CoRPUS, 


The End of Trinity Term 1760. 


Michaelmas 


* 


Michaelmas Term 
1 Geo. 3. BR. 


1760. 


N Monday 29th of January 1 - 59, Mr. Williams moved to 
quaſh an Order made by the Juſtices of Peace for the 
County of Midaleſex, at het Quarter Seſſions at Hicks's 
Hall, confirming an Aſſeſſment or Rate for the Relief of 
the Poor, made upon One Joſeph Mansfield, and charging him as 
 OccuPIER of St. Luke's Hoſpital ; Being of Opinion, upon Con- 


in Fact, He was (as Mr. Williams alledged) only a Servant there. 


Southwark ; where a Preacher at a e was Holden not 
to be rateable as an Occupier. 


A Rule was thereupon made, to ſhew Cauſe. And on Tueſ# 
Sth May 1759, Mr. Gould moved to make that Rule abſolute ; in- 
fiſting upon two Objections to the Validity of the Rate; vis. 1ſt. 
That this Man is only a SERVANT ;“ and therefore could not be 
rated as Occupter :” 


2d. © That this Hosp TT AI is not rateable at all.” 


Mr. Norton, (who was for the Rate )) agreed that, ſtrictiy ſpeak- | 


ing, it could not well be ſupported “ that a Servant was rateable 
« as OccuPIrR:” But He offered to defend it upon the Merits; 
viz. Whether this zew-erected charitable * q pital for Lunatics, be 
or be not rateable. | 


And if the other Side 1 not agree to that, He faid He muſt 
object to the Certiorari, as having zrregularly ſued ; VIZ. net till 
after the Six Months were expired; (i being more than nine 
Months from the 2d of February to Michaelmas Term.) 


He cited 2 Strange 745. Rex v. Inhabitants of St. Thomas's in 


PazxT IV. Vo I. II. 5 K And 


Rex 8856 Occupiers of St, Luke's Hoſpital. Friday 5 


November 


1760. 


ſideration of the Circumſtances therein ſet forth, © That the ſaid 
« oſepb Mansfield is the Occupier of the ſaid Hoſpital: * Whereas 


* 
_ 


ichaelmas Term x Geo. 3. 


> Ws. A unn. 


And accordingly, a Rule was then made to ſhew Cauſe « Why 
ce the Certiorari ſhould not be quaſhed.” But afterwards, 


On Wedneſday 16th May 1759, It was Ordered, by Conſent of 
Counſel on both Sides, That the Orders returned with the Cer- 
ce tiorari in the Cauſe of the King againſt Toſeph Mansfield (who 
ce then ſtood charged as Occupier of this Hoſpital) ſhould be ſent 
te back to be RE-ftated.” In Conſequence of which Rule by Con- 
ſent, The following re-fated Order was afterwards ſent up, as the 
Return to the ſaid Writ : viz. 


Note—The A Complaint and Appeal being made unto this Court, againſt a 
Re-/lated Or- 
der was under 


| the /ike Cap- Day of July in the Year of our Lord 1757, for Relief of the Poor 


32 8 of the Pariſh of St. Luke in the ſaid County, which Article is as 
fim) W1 


ad Os. ne follows, viz.—* The Occurirks of a Meſſuage or Tenement and 


Premiſſes called Saint Luke's Hoſpital for Lunatics : Rent 80 /. 
Rate 2/7. 13s. 4 4.“ By which Article, the ſaid Meſſuage called 


St. Luke's Hoſpital for Lunatics is valued after the Rate of 80 J. by 


the Year, and affefled (accordingly) to pay 2 J. 135. 4d. by the 
Quarter of a Year ; And this CouRT having fully heard and ex- 


amined the ſaid Complaint and Appeal, I appears in Evidence unto 
this Court, That by Indenture made the 21ſt Day of November in 


the Year of our Lord 1750, Between the Mayor Commonalty and 
Citizens of the City of London of the One Part, and James Sperling 
of Mincing Lane in the Pariſh of St. Dunſtan in the Eaft London 
Merchant, Henry Bankes of the Pariſh of St. Mary Hill Citizen and 
Grocer of London, Richard Speed of Old Fiſh Street in the Pariſh of 


St. Mary Magdalen London Druggiſt, Thomas Light of Mincing 


Lane aforeſaid in the ſaid Pariſh of St. Dunſtan in the Eaſt Mer- 
chant, and William Prowting of Tower Street in the ſaid Pariſh of 
St. Dunſlan in the Eaſt Apothecary, of the other Part, The ſaid 
Mayor Commonalty and Citizens, as well for and in Conſideration 
of the Sum of 100 J. of lawful Money of Great Britain already 


paid to Sir John Befworth Knt. Chamberlain of London to and for 
the public Uſes of the ſaid Mayor Commonalty and Citizens, as 
alſo. for and in Confideration that they the ſaid James Sperling, 


Henry Bankes, Richard Speed, Thomas Light and William Prowting, 
ſhould and would 6b:/d4 or convert the Premiſſes in the ſaid Inden- 
ture mentioned or ſome Part thereof into an HospITAL for Lux A- 
Ties; And for and in Conſideration of the Rents and Covenants in 
the ſaid Indenture contained on the Part and Behalf of the ſaid 
James Sperling, H. B. R. S. T. L. and W. P. their Executors Ad- 
miniſtrators and Aſſigns to be paid and performed, and for divers 
other good Cauſes and Conſiderations them the ſaid Mayor and 
Commonalty and Citizens efpecially moving, Did, purſuant to an 

85 Order 


certain Article contained in the Rate or Aſſeſſment made on the 19th 
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Order of the Court of Common Gn made the I 7 Dos « of 


November then next N demiſe grant and to Farm let unto 


the ſaid J. S. H. B. R. S. J. L. and . P. their Executors Admi- 


niſtrators and Aſſigns, ALL that Piece or Parcel of Ground, with 
the Buildings thereupon erected, ſituate and being on WindilEbill in 
the Pariſh of S. Luke in the County of Mradleſex, containing from 
Weſt to Eaſt, on the South Side fronting the Upper Moor fields, 180 


Feet of Aſſize (little more or leſs,) and from South to North on 
the Eaſt Side, 178 Feet of Aſſiſe (little more or leſs,) and from 


Eaſt to Weſt on the North Side, 165 Feet of Aſſiſe (little more or 


leſs,) And from North to South on the Weſt Side, 180 Feet 2 
Inches of Aſſize (little more or leſs,) and abutting on the Way 
leading to Sr. Agnes le Clair; All which ſaid Premiſſes were for- 


metly demiſed, by two ſeparate Leaſes, to Philip Whiteman and 


Fohn Davis, and do more fully appear by a Scheme or Draft 


thereof, with a Scale made to the ſame, unto the ſaid Indenture 
annexed : Tp have and to bold the ſaid Piece or Parcel of Ground 
with the Appurtenances, unto the ſaid J. S. H. B. R. S. T. L. and 
W. P. their Executors Adminiſtrators and Aſſigns, from the Feaſt 


Day of the Birth of our Lord Chriſt next enſuing the Date of the 


ſame Indenture, for and during and unto the full End and Term of 


32 Years from thence next enſuing and fully to be complete and 


ended; Nelding and paying therefore yearly and every Vear during 
the fd Term, unto the ſaid Mayor and Commonalty and Citizens, 


in the Office of Receipts and Payments of Money of the ſaid Cham- 
berlain of the ſaid City for the Time being, the Rent or Sum of 


Ten Pounds of lawful Money of Great Britain, on the Four moſt 


uſual Feaſts or Terms in the Year, that is to ſay, the Feaſt of the 
Annunciation of the Bleſſed Virgin Mary, the Nativity of St. John 
the Baptiſt, St. Michael the Archangel, and the Birth of out Lord 


Chriſt, by even and equal Portions, without making any DeduQtion 
Defalcation or Abatement for or by reaſon of any Taxes Rates or 
Aſſeſſments impoſed or to be impoſed during the Term aforeſaid 


upon the Premiſſes hereby demiſed or any Part thereof, by any Act 
or Acts of Parliament or otherwiſe howſoever ; the firſt Payment 


thereof to begin and to be made on the Feaft of the Annunciation 


of the Bleſſed Virgin Mary next enſuing the Date of the ſame In- 


agreed by the ſaid Indenture and between the faid Parties thereto, 
that they the ſaid J. S. H. B. R. S. T. L. and JF. P. their Execu- 
tors Adminiſtrators or Aſſigns or ſome of them ſhould and would 
build or convert the Premiſſes thereby demiſed or ſome Part thereof 
into an HosP1TAL for I LuxaTics, and employ the fame to 
no other Uſe Intent or Purpoſe whatſoever during the ſaid Term; 


And that among other Things in the ſaid Indenture, are contained 
two Clauſes and Proviſoes in the following Terms, « Provided 


de al ways that if the ſaid yearly Rent of 101, be behind and unpaid 
— 3 es; | : | « jn 


denture; And that it was amongſt other Things covenanted and 


. — 
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« jn part or in all by the Space of fourteen Days next after any of 
“the ſaid Days of Payment on which the ſame ought to be paid as 
aforeſaid, being lawfully demanded at the Place of Payment afore- 
ſaid, Or if the ſaid J. S. H. B. R. S. T. L. and V. P. their 
« Executors Adminiſtrators and Aſſigns do not well and truly per- 
« form and keep all and ſingular the Covenants herein contained on 
ce his and their Parts to be performed and kept, that then and at all 


* 


0 


U 


A 


ce Times afterwards it ſhall and may be lawful to and for the ſaid 


A 


c 


Mayor and Commonalty and Citizens or their Aſſigus into all or 
any Part of the ſaid demiſed Premiſſes in the Name of the Whole 
« wholly to re-enter, and the ſame to have again retain and re-poſſeſs 
ce in their former Eſtate, and the ſaid J. S. H. B. R. S. T. L. and 
« JJ, P. their Executors Adminiſtrators and Aſſigns and all other 
* Occupiers of the Premiſſes thereout and from thence utterly to ex- 


0 


* 


e pel put out and amove, theſe Preſents or any Thing therein con- 


e tained to the contrary notwithſtanding : Previded alſo, And theſe 
<« Preſents are upon this Condition, that if the ſaid J. S. H. B. R.S. 


TJ. L. and W. P. their Executors Adminiſtrators or Aſſigns or any 


<« of them do or ſhall at any Time or Times hereafter during the 
« ſaid Term convert the ſaid Premiſſes to any OTHER Uſe than that 
* of the Charitable Deſign of poor Lunatics, then theſe Preſents and 


* 


< every Thing herein contained ſhall ceaſe determine and be utterly 


e void; any Thing herein contained to the Contrary thereof in any 
« wiſe notwithſtanding.” wt MI 


I appears likewiſe in Evidence unto this Court, that BEFORE Zhe 


Erecting the ſaid Hoſpital, Divers, to wit, 29 Hovuses were fituate 
UPON the LAND and PREMISSES in and by the ſaid Indenture con- 
tained and demiſed ; And that in the ſeveral Rates made by the 


' Overſeers of the Poor for the Relief of the Poor within the aid 
Pariſh of St. Luke, for in and during the ſeveral Years between the 


the Pound Sterling, did yet pay and yield No MORE to the ſaid 
Overſeers in Satisfaction of the ſaid Rate and towards the Relief of 
the Poor, than Ten Pounds and One Shilling ; And that in the Year 


Year of our Lord 1744 and the Date of the Indenture herein before 
mentioned, he ſaid 29 Housts were valued and eſtimated at the 


annual Value of 196 l. by the Year: And that in the Year of our 


Lord 1745, the sA1D 29 Hovsts being aſſeſſed in the Rate made in 
the /aid Year for the Relief of the Poor within the ſaid Pariſh of 
St. Luke, after the Rate and Proportion of THREE SHILLINGsS in 


of our Lord 1746, the ſaid 29 Hovses being aſſeſſed in the Rate 


made by the Overſeers of the Poor ↄf the ſaid Pariſh of St. Luke in 


the ſaid laſt mentioned Year for the Relief of the Poor within the 
ſaid Pariſh after the Rate and Proportion of THREE Shillings in the 
Pound Sterling, did yet pay and yield zo more to the ſaid Overſeers 
in Satisfaction of the ſaid Rate and towards the Relief of the Poor, 
than 8/, 11s, And that in the Year of our Lord 1747, the ſaid 
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tioned Year for the Relief of the Poor within the ſaid Pariſh of Sr. 
Luke after the Rate and Proportion of 35s. 3 d. in the Pound Ster- 
ling, did yet pay and yield no more to the ſaid Overſeers in Satisfac- 
tion of the ſaid Rate and towards the Relief of the Poor, than 
81. 145. 9d. And that in the Year of our Lord 1748, the faid 
29 Fovsts being aſſeſſed [ut ſupra] after the Rate and Proportion 
of 35. in the Pound Sterling, did yet [ut ſupra] no more than 
71. 1s. And that in the Year of our Lord 1749, the faid 29 
Housxs being &c. after the Rate and pp er of 35. Cc. no more 
Sc. than 67. 3 5. And that in Cc 1750, the faid 29 Housks being 


aſſeſſed [ut ſupra] after &c of 25. 9 d. in the Pound Sterling, did 


yet Cc no more &c than 2 J. 85. 9 d. 


It appears alſo in Evidence to this Court That the Premiſſes de- 
miſed were accordingly built and converted into the HosPITAL men- 
tioned in the ſaid Article of the Rate in queſtion, called, St. Luke's 


« Hoſpital for Lunatics,” for the affording a charitable and free 


Suſtentation and Cure to poor and helpleſs Lunatics; And that 


EVERY Apartment and Parcel of the ſaid Premiſſes fo built and con- 


verted into ſuch Hoſpital as aforeſaid, is laid out and applied, either 


in Wars or CELLs for the Lodging of ſuch Lunatics as aforeſaid, 
or in OFFIcxs neceſſary for their Suſtentation and Cure, or in 
APARTMENTS neceſſary for Perſons who are hired from Time to 
Time to attend on ſuch Lunatics for their better Suſtentation and 


Cure, and in No OTHER Apartments or Buildings whatſoever ;, And 


that the ſaid Edifice was originally erected, and fill is ſupported, and 


very many poor and helpleſs Lunatics continually have been and till 
are ſuſtained and taken Care of therein, And the mental Servants 


attending 9 ſuch Lunatics have been and till are hired and paid, 
Expences relating to and neceſlary for the maintaining 


And all ot 
the ſaid Hoſpital and Charity have been and ſtill are from Time to 
Time defrayed. and born, by the FREE AND VOLUNTARY CONTRI- 
BUTION of divers Perſons; Out of whom, a ComMm1TTEE annually 


is appointed, who meet WEEKLY, to order the Admiſſion and 


Diſcharge of Patients, the hiring and retaining Servants, the Pay- 


ment of Bills, and the Regulation of all other Matters relative to the 
Maintenance and Upholding of this Charity; And that None BUT 


ſuch poor and helpleſs Lunatics, and the Perſons neceſſarily attending 
upon them, have any kind of DWELLING or OccuPAT10N in the 
ſaid Hoſpital; And that One Jofeph Mansfield (the Appellant) is 
the. PRINCIPAL Perſon hired from Year to Year by the ſaid Com- 


mittee of Contributors, and receiving certain Wages, and living in 


the ſaid Hoſpital for the Purpoſes of attending on the ſaid Lunatics, 
and having No OTHER Abode Occupation or Eſtabhſhment therein; 
And that the ſaid James Sperling, Henry Bankes, Richard Speed, 
Thomas Light and William Prouting or any of them, their or any 

„% T of 


29 Hovsrs being aſſeſſed in the Rate made in the faid laſt men- 


— 
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X their Executors Adminiftrators or Aſſigns, have not nor ever had 
or can have any Profit Benefit or Advantage from the ſaid Premiſſes 


or any Part thereof, nor any Paſſ lion or Occupation thereof other- 
wiſe than as — 
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vi This Ce {The General Seffion at Hicks Hall,] upon Con- 
lll. ſideration of the Circumſtances above ſet forth, is of Opinion, 
9 | „That the ſaid Tenement called Sf. Luke's Hoſpital oucuT to be 
4 afſeſſed and rated towards the Relief of the Poor, by the ſaid 
4 | e Rate;”” and doth accordingly DISMIss 7he ſaid Appeal, and CON- 


F1RM the ſaid Rate. 
By the Court. 
| WALLER. 
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Mr. Gould, Mr. Thurlow, and Mr. Lane, on Behalf of St. Luke's 
Heſpital, moved (on Monday 23d Tune 1760,) to quaſh this re- 
Jiated Order of Seſſions, thus again confirming the ſaid Rates, 


ll. They argued, 1ſt, That this BuiLDIXG itſelf, (an Hoſpital ſup- 3 
[08 ported by voluntary charitable Contributions) was nt rateable to- | 
[| wards the Support of the Poor; And 2dly. That no particular Per- 
5 ſon whoſoever was chargeable as OCCUPIER of it. 
lt | 
| | | Firſt—This 1s only a mere Born ine, a Houſe ſupported by 
145 private free and voluntary charitable pecuniary Contributions; and EO 
"th zfed only as an HosPITAL for the Suſtentation and Cure of poor 2B 
= and helpleſs Lunatics : It has no Apartments in it, nor any Accommo— 
= dations for the Refidence of any Perſons whatſoever, except the Pa- 

{ tients and the hired Servants neceſſarily attending them. It is not 


endowed with any Land; nor has it any Land abcut it, being the 1 
mere Site of the Houſe ſelf, Therefore it can not poſſibly be in- B 
cluded within the Intention of the Dictum of Ld. Ch. J. Holt, 
mentioned in a Scrap of an anonymous Caſe in 2 Salk. 527. That & 
Hoſpital. LAN Ds are chargeable to the Poor, as well as other ; 
« Lands: For no Man, by appropriating his Lands to an Hoſpital, 
can diſcharge or exempt them from Taxes to which they were . 
<« ſubject before, and throw a greater Burthen upon their Neigh- 1 
e bours.” For He there plainly means Lands leaſed cut to Tenants 
and bringing in an annual Profit: Which is, by no means, the pre- 
ſent Caſe, This is 20 beneficial Leaſe : The Leſſees receive no Pro- 
= ' 45 ges pa. fit by it; Nor can they, by the * Proviſo in their Leaſe, put it to 
1 : any other Uſe than that of the charitable Deſign of poor Lunatics, 


The Statute of 43 Eliz. c. 2. § 14, 15. directs © That a Propor- 
te tion of the Money to be raiſed by virtue of that Act, ſhall be ſent 
« for the Relief of Hoſpitals in the reſpective Counties. And it 
would be abſurd to ſuppoſe, that that /ame Statute intended to fax 
Hoſpitals towards the Relief of Hoſpitals, 


4 _ In 
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In 2 Bu r. z 354. the judges (Hutton and Crake) put the Matter 
of taxing One or the Other of the Perſons there in Queſtion, upon 
the Foot of the Profit or Advantage received by them. But theſe 
Leſſees receive no Sort of Profit or Advantage, nor can poſſibly re- 
ceive any, under 20 Leaſe. 


1 Job Nothing is ſubject to be rated towards the Relief of the 


Poor, but a beneficial Intereſt. There is no Inſtance of an Hoſpital 
having ever been rated, as to ſuch Part of it as is only applied to 


charitable Uſes : Whatever may have been done, as to thoſe large 


and fine Apartments in the great Hoſpitals, wherein the Officers 


(who are Gentlemen of Fortune and Faſhion) reſtde with all their 


Families, and uſe them as their ao Hearn 


Secondly—No particular Perſon whoſoever can be charged as 


OccuPIER of this Houſe of mere Charity. 


By the 43 Eliz. c. 2. § 1. The Taxation is to be upon every 


| Occupier of Lands, Houſes, Tithes, Coal-mines, or Sale-Under- 
woods in the Pariſh. 


But None of the Perſons mentioned in this Order are Occu- 
PIERS of this Houſe, within the Meaning and Intention of the 
Makers of this Act. They have no Poſſeſſion or Enjoyment of any 


lucrative or profitable Tenement. Therefore there is no Rule or 


Medium or Proportion whereby to rate them : For if they were 
rateable at all, it muſt be in Proportion with Others. But theſe 


Perſons receive no Profit or Emolument at all: And there can be no 
8 e to Nothing, Therefore they are not rateable at all. 


For the ſame Reaſon, No Perſon can be rated as an Occupier of 


a Church, a e or an Alms-houſe. 


* In H. 13 G. 1. in this Court, One Read was 0 to the * V. 2 Strange 


where he preached : and He was holden ot to be liable; Becauſe, 


as a Preacher, he is no more chargeable as an Occupier, than any 
of his Audience. And the Court there took Notice, that it was 
not ſtated “ That he Jet o Pews;” ſo as to make him a Perſon 


that occupies, and receives a Fog from it. 


So, in the preſent Caſe, No One can be charged as Occupier; be 
cauſe No One receives any lucrative Profit. 


And this Circumſtance SETS it widely Gent from the Caſe of 
Eyre . Smalipace et al, P. 19 23 G. 2. B. R. Where the 


Queſtion 


Poors Rate in reſpect of his being an Occupier of a Meetrng-houſe 745: 
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Queſtion was © Whether the Plaintiff, being Controller of Chelſea 
College, and reſiding in the Controller's Apartments there, was 
de aſſeſſable towards the Maintenance of the Poor of the Pariſh of 
« Chelſea, for the Apartments which He occupied there by virtue of 
« his ſaid Office:“ And the Court held him to be chargeable, as 
Occupicr ; grounding their Opinion upon a then recent and unani- 
mous Opinion of all the Judges, upon a like Queſtion, in the Caſe 
of Greenwich-Hoſpital, concerning the Payment of the Window- 
Tax; in which Caſe, All the Twelve Judges unanimouſly held, 
« That the Act of Parliament relating to the Window-Tax did 
« extend to the Apartments of Officers in Greenwich-Hoſpital y* 
which Caſe of Greenw:ich-Hoſpital They thought not diſtinguiſhable 

from that of Che/ſea-Hoſpital then in Judgment before them. 


But that was an Hoſpital of Royal Foundation, and the King's 
own Houſe. The Officers have large noble Apartments there, with 
diftinft Doors: They reſide in them with their Families, and live 
diſtinctly in them, at their ſeparate Expences. Thoſe Apartments 
are ſubſtantially their Houſe, their Domicil. In this Hoſpital, there 
are only Cells for the Lunatics, and a bare Lodging for thoſe who 
neceſſarily attend them, and are always about their Perſons. 


On 6th November 1760, „„ ETS ooh 
Mr. Norton and Mr, Stowe argued in Support of the Order. 


They inſiſted, 1ſt. That this Building was rateable; and 2dly. 
That the Charge is ſufficrently laid upon it, although no particular 
Occupier be perſonally and ſpecifically named. 


Firſt Hoſpital- Lands are rateable to the Relief of the Poor of 
the Pariſh wherein they lie, as well as other Lands are : This ap- 
pears from 2 Salk. 527. And this Charity is only a voluntary Act of 
private Perſons, Proprietors of this Building : Which private Per- 
ſons have it not in their Power, by applying it to the Uſe of a Cha- 
rity, to diſcharge it of legal Rates and Payments duly charged upon 
it for the Relief of the Pariſh ; and thereby to take away this Relief 
from the Pariſh. And it would be moſt unreaſonable that this 
Property which was always rateable before, ſhould, merely by the 
voluntary Aci of the Proprietor, be rendered unrateable ; when, by 
that very Act, the Proprietor introduces many Servants into this 
Building, who will gain Settlements in the Pariſh by their Service 
performed therein: So that theſe Gentlemen would /oad the Pariſh 
with Poor, and yet exempt themſelves from paying any Thing to- 
wards it's Relief. Therefore the Pariſh are fill intitled to- their 
Rates; whether the Proprietors make a beneficial Intereſt of it, or 
chooſe to apply it to the Purpoſes of a Charity. 


And 
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And there are many . of Hoſpitals and charitable Founda- 
tions being in Fact rated to the Relief of the Pariſhes wherein they 
are ſituated : Particularly, The Britiſh Lying-in Hoſpital, in S-. 
Giles's; An Hoſpital in St. Betolph's Alderſgate; Another in Sf. 
Yames's Clerkenwell ; (which laſt never, till now, refuſed to pay.) 


And this very Hoſpital pays the Land-tax, and alſo the Jour Rates 
vom Scavengers, Lights, c.) 0 


And the Caſes of 7 ndro-Lights are not unlike to the preſent 
Caſe. 


The Foundling Hoſp tal pay ys the V. W as appears by the 
Tax-Book (Fo. 48 59 And all the Judges, (upon the Queſtion be- 


ing referred to oe) were Io n c That KONG * to do 
cc to.” . ; 


80 Se: Bartholomew s Hoſpital w was-an Inſtance hw the Officers 


Judges held them rateable. So alſo in the Caſe of Chriſt's Hoſpital 
(at the ſame Time, ) and of St. Bride's, and St, Thomas's, the gene- 


825 * Windrw Lights.” 
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In the Caſe of the French Ho tal! in St. Luke 8, The Judges held 
it not to be aſſeſſable, as to the Lunatics maintained therein: But 


They gave no Opinion as to the Charge upon One Romier (who was 


LE perſonally aſſeſſed,) becauſe it did not appear to Es Whether he 
E did or did not /ve in it. 


1 In che Caſe of Sutton's Hoſpital, where Some of the Officers have 


7 their Apartments intermixed with the Rooms of the Perſons ſupport- 


E ed by that Charity, The Commiſſioners thought That none of 

3 © the Inhabitants of thoſe intermixed Rooms were chargeable, (nei- 
= ther the Officers, nor the poor Men; * And the Judges confirm- 
K | ed that Opinion. of the Commiſſioners, 
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= are properly chargeable, as ſuch; The Patients indeed neither are 
6 nor ought to be rated. 


And they concluded this Head, with obſerving e That the 


« 43 Eli. c. 2. is a beneficial Law made for the Benefit of the 
Poor of the Pariſhes,” 


75 * 
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were aſſeſſed for their Apartments: And on 7th June 1748, All the 


ral Point determined was“ That the Officers are chargeable to the 


10 the preſent Caſe, the foe Leſſees may be conſidered, as Oc- : 
cupiers by their Servants, who are under their Control; And they 
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Secondly—ASs to e not I any particular Perſon, as Oc- 
cu pier— 


They infiſted that it was of neceſſary that any particular Perſon 
ſhould be ſpecifically rated as Octupiet. 


They cited a Caſe, from 8 Med. Pa. 38. Rex v. Inhabitants of 


* Thi: Caf * Brickbill, P. 7 E. 1. B. R. where a Man who had been rated by 
really was Rex the Name of © The Octupier of Roſcoe's Tenement,” and not b 


* 
v. Inhabitants his own proper Name, and had paid the ſaid Rates under ſuch Aſ- 
of Brightmen 


(in Lorca. ſeſſment, was holden to have gained a Settlement under this general 


Hire) P. 8 G. Rate, 
1.4/5, The 


Point was indeed determined 45 is mentioned in 8 Mod. 38: (though the Names Perſons and Places are there 


miſtaken.) But the Mah had actually paid the Rate no leſs than elevzn Years; under this Aﬀeſſment, which 
deſcribed Him without ſpeciſying his Name, viz. calling Him only“ the Occupier of Ho/cee's Tenement.“ 


They alſo urged the Caſe in 2 Salt. 527. P. 1 Am, een: . 
Which they ſaid, was probably the ſame Caſe with a Caſe of Rex 
+ Rex v 


1 Staines, + relating to the Pariſhes of 1ford and Eaſt- Ham. And 
taines Was 


H. 13. z. they ſaid they had a Certificate that the Pariſhes of {ford and 
Wilim © Eaft-Ham do now pay,” 


taxed to thoſe two Pariſhes, for the Concerin of an Hoſpital in them. The Seſfions, upon Appeal, al. 
charged the . Order as n founded upon Milinfcrmation and * 


Mr. Genf and Mt. Lane, who had made the Objections to the 


Or der; feplied= 


Iſt. That the Caſes and Inſtances cited by the 8 os he 


other Side proved Nothing to the preſent Point : For they went no 
farther than the Cale of 'Chelſea-Hoſpital, Eyre v. Smallpace et al, 
P. 17 50. 23 G. 2. B. R. where it Was ſettled © That all Apart- 
«© ments of Officers, uſed as Divellings Horſes, are liable to be taxed 


«* to the Window-Lights, as Dwelling- Houſes.” And the Win- 


dow-Light Acts are poſitive and affirmative, That all Dwelling- 
« Houſes ſhall pay to that Tax,” The Officers have a Benefit 
from their Apartments. But here could ariſe 10 Benefit at all, to 


any Perſon whatſoever : Daene No One could be 1 to the 


Relief of the Poor. 


And as to their loading the Pariſh by introducing Servants who 
would gain Settlements by their Service in the Hoſpital, They de- 
died that theſe Servants would gain a Settlement by fuch Service: 


2dly. The 8 Brickbill, being cited from a Book of no 
F deſerves no Anſwer. Beſides, in that Caſe, the Man 
had long acquieſced under the Order, and 225 the Tax. 


The 
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Tur Court did not give any Opinion Yeſterday ; But inclined 
That the Occupier ought to be particularly ſpecified; And 
te alſo, that the Whole turns upon the Perſon or 2 e 

<<. ought to be rated.” 


Indeed, if a Perſon rated generally, by the Appellation of Occu- 


pier of ſuch Tenement, acquieſces, and takes the Charge upon 


hirp, and pays it; It would be unreaſonable that he ſhould be ex- 
cluded from gaining a Settlement, it He afterwards has Occaſion to 
Claim it. But that is not this Caſe. | 


The Inſtances of the ſeveral Hoſpitals, mentioned by the Counſel 
for b fs He g the Order, carry the Matter no further than the Caſe 
belſe 


a-Hoſpital has Cetled l it: And the Judges have unanimouſly 


2 3 That all Apartments of Officers 3 in Hoſpitals, which 


are uſed as Dwelling-houſes, ought to be taxed to the Window- 


M -* Lights, as Dwelling-houſcs.” 5 


„However, They ſaid they would conſider of it, ind then declare 
their Opinion. Cox. Apvrs. 


Loed MANSFIELD now delivered the Opinion of the Donrt; 


(having firſt ſtated the Order, and the Objections taken to it.) 


Caſes of this kind depend upon the particular Nature of the re- 


ſpective Hoſpitals: Each ſtands upon its own diſtinct Circumſtan- 


ces. Therefore no General Conſequences will ariſe from the De- 
termination of this particular Caſe. 


The Land. Tar differs from the Pors-Tax, The Land-lord who 
receives the Rent, is to pay the Land-Tax : But the Poors-Tax is 
payable by the Occupiers. Therefore the Rating Hoſpital Lands 
to o the Land-Tax i is not applicable to the preſent Queſtion. = 


The Ocupier ou ght to be rated, regularly, by Name. But i in the 


prefent Caſe, it 1s wore than a mere Defect in Form: The Fault in 


Form here ariſes from the Eſſence of the thing. For if they can 


not fix upon ſome particular Perſon who may properly be rated as 
Occupier of this Building, It follows, as a n Conſequence, 
% That 10 Rate can at all be made upon WP: 


As to the Argument that has been urg ed in Support of the Order, 
That a Proprietor of Lands or Houſes can not, by his own pri- 
vate voluntary Act, diſcharge fuch his Property, from Payments 
" <. due ts Other Perſons upon and out of it“ —It does not 


hold 


it 1064 Michaelmas Term 1 Geo. 3. 


If. hold true in Fact. For this Rate payable to the Pariſh, as well as 
ll ſeveral other Payments arifing from Property and chargeable upon it, 
Wh dh and muſt depend upon the Will of the Proprietor, - The Owner 
il of a Houſe may, if he pleaſes, pull it quite down, and convert it 
ll. 8 into a Toft. The Owner of Lands may, if he pleaſes, ſuffer them 
1 to lie barten and unoccupied. Tithes and the Right of them vary, 
according to the different Species of the Produce of the Land: Vet 
the Land-holder may ſow it, or plant it, or uſe it in the Manner he 
likes beſt; or even not at all, if he ſo chooſes. e 


* 2 ny 


14 * The material Queſtion in this Caſe is, Wuo can be named 
A and charged as the Occuprer. | | a 


15 There are only three Sorts of Perſons that occur to Me. If the 
15 can find any Others who may be properly charged as Occuplers, 1 
Il. Such other Perſons will not be included in or affected by the Opi- 
l 18 nion which We now give. e OR YE. Os ora 
i. | The only Perſons that I can think of, are 1ſt. The five Leſſees ; 

| 2dly. The Servants attending this Charity; and 3dly, The poor 
mad Perſons, who are the Objects of it. 1 8 | 


8 
_ — 


| Firſt—As to the Lefees—Mere NoMminaL Truſtees can not be 
eſteemed Occupiers, or rated as: ſuch. Beſides, theſe Leſſees are 
expreſſly excluded, by a ſpecial *, Proviſo inſerted in the Leaſe, from 
converting the Building to any other than this ſpecifical Uſe: And 
1 the Leaſe is to determine and become void, if they do. They are 
. ES ſo far therefore from being Occußiens of it, that they are merely 
| 1 nominal; mere Inflruments of. Conveyance; and have no more In- 
| ik tereſt in the Thing, than the Crier of the Court of Common 
180 5 Pleas has, when he is named as the laſt Vouchee in a Common 
* | Recovery. | : . PEI Fore ws PE 
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Secondly.— As to the Servants attending this Charity They are 
not in a like Situation with the Officers of Chelſca-Hoſpital, or of 
the other Charitable Foundations that have been mentioned at the XR 
Bar, where there are large diſtindt Apartments appropriated to the 
Uſe of the reſpective Officers, wherein they and their Families re= 
fide. Thoſe Officers are not charged as Servants of ſuch Hoſpitals, = 
or as Inhabitants and Occupiers of the ordinary Rooms and Lodg- - 
ings therein; but as having ſeparate and diſtinét Apartments, which 
are conſidered as their Dwell:ng-houfes, The Cafes that have been 
determined by the Judges, relating to the Y:indow-Tax, are uniform 
in rating Oficers of Hoſpitals for their diſtinct Apariments: But in 
1 this Hoſpital, there are neither any ſuch Officers, or any ſuch Apart- 
5 ments, as were in thoſe Caſes determined to be rateable. 1 +: 
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Ir the firſt of theſe Orders, which rated Joſeph Mansfield as the 
Occupier of this Hoſpital, had ſtood as it was originally drawn up, 
without being afterwards altered; And if Mansfield had actually bad 
a ſeparate and diſtin Apartment in it (which is not now pretended ;) 

Vet certainly He could not have been rated for any Thing more than 
his owN particular and diſtin Apartment. However, that Matter 
ceaſes now to be any part of the Caſe ; there being no Foundation, 
by the new Order, to ground ſuch a Queſtion upon. 


o | ＋T hirdly.— As to the poor miſerable Wretches who are the un- 

9 | happy Objefs of this Charity—It would be too groſs to conceive 

tb bem to be proper Perſons to be rated to the Relief of the Pariſh. 

= | Therefore it is unneceſſary to ſay any Thing on this head; And the 

= rather, as it appeared fo very unreaſonable to the Counſel themſelves 
who argued in Support of the Order, that they gave it up. 


And / no Perſon can be found, who is rateable to this Tax, It 
follows, by neceflary Conſequence, © That there can be no Rate 
«at al... 11 5 Rs 
1 Therefore the ORDER muſt be CuAsHED. 


Wee Jing 85 1 is 2 Thurſday 1 3th 
Goodtitle, ex dimiſſ. Bridges et al', ver/. Duke of 7/13 


Chandos. 1760. 


PON a Motion for a new Trial, made on the Part of the 

A Defendant, upon the Foot of a Miſdirection given to the 
Jury by the Judge who tried the Cauſe ; (upon which Direction of 
the judge, the Jury had found a Verdict for the Plaintiff ;) the Caſe 

appeared, upon the Report of Mr. Juſt. Noel, (the Judge who tried 
the Cauſe,) to be as follows; viz. T0. N 


Sir Thomas Bridges, being ſeiſed in Fee, of the Manor and De- 
meſne Lands of KEYNSHAM in Somerſelſbire, and of ſeveral other 
Lands in KEYNSHAM aforeſaid, and alſo of ſeveral Eſtates in va- 
rious other Places, made a Settlement of a// theſe Eſtates, at the 
Time of the Marriage of his Eldeſt Son, Mr. Harry Bridges, with 
his firſt Wife the Lady Diana Holles ; Sir Thomas having at that 
Time Five Sons living, viz. this Mr. Harry Bridges, Edward 
Bridges, George Bridges, and two younger Sons, 


The Settlement was to the Uſe of Sir Thomas himſelf for Life, as 

to Part; with Remainder to his Eldeſt Son Harry, for Life; Re- 
mainder to the Heirs Male of Harry's Body by that firſt Marriage; 
Remainder to the Heirs Male of his Body by any other Marriage ; 

PART IV. Vol. II. 2 5 N | Re- 
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Remainder to Sir Thomas's ſecond Son Edward Bridges, in ſtrict 
Settlement; Remainder to Geerge Bridges, for Life; Remainder 
to George, in Tail Male; with Remainder to the right Heirs of Sir 
Thomas. The Reſt of the Eſtate was ſettled to the fame Uſes, with 
this Difference only, viz. That there was no Life-Eſtate to Sir 
Thomas Himſelf therein; but Mr. Horry Bridges's Eſtate for Life 
took Place immediately. There was a Power given, by this Settle. 
ment, to Mr, Harry Bridges, to make a Jointure upon a ſecond Wife, 


Mr. Harry B. had no Iſſue by Lady Diana: But, during her 
Life, He had an illegitimate Son, named James Bridges, by another 
Woman. After the Death of Lady Diana, and after the Birth of 
James, Mr. Harry Bridges (in his old Age) married a young 
Woman, (of the Name of Freeman;) Upon whom, purſuant to the 
Power given him, He ſettled about 280 J. per Annum (being Part 


of the Demeſne Lands of Keynſham,) tor her Life : And She ſurvived 
Hi, and lived till 1759. 


Mr. Harry Bridges having no Iſſue by this laſt Wife nor by 
his former, and being Reverſioner or Remainder-Man in Fee (as 
before mentioned) of the 0b , Family-Eſtate; and his Brother 
Edward, and his two youngeſt Brothers being all dead without 
Iſſue; and his Nephew George Rodney Bridges, (the only Son of his 
Brother George) having no Child by his Lady ; the faid Mr, Harry 
Bridges did, in his Life-time, by Bargain and Sale inrolled, grant 
this his Reverſion of the Whole ſettled Eſtate, to his , Son 
James Bridges, the Leſſor of the Plaintiff. 


But after the Death of Harry, and DURING THE Live of his 
Widow, (who was Tenant for Life of this 280 J. per Ann. Part of 
the Demeſue Lands of Keynſham,) the ſaid Gecrge Rodney Bridges, 
(the only Son of George then deceaſed,) being Tenant in Tail in 
Poſſeſſion of all the Res T of the Eſtate, except that Part which was 
ſettled upon the Widow, (who was Zhen living and in Poſſe ion of 

that Part ;) but being Tenant in Tail in REMAINDER only, of 
THAT Part whereof the ſaid Widow was in Poſſeſſion as Tenant 
for Life; ſuffered a Recyvery, in the Year 1728, of the I hole 
ſettled Eſtate ; Uſing (at leaſt) ſuch Deſcriptions as might be fi- 
cient to include ALL the Eftate that lay in KEYNSHAM, under the 
general Deſcription of zhat Part of the Eſtate : After the ſuffering of 
which Recovery, He ſettled the Whole Eſtate included in the Reco- 
very, upon the Duke of Chandos ; and then died. The Duke, upon 
the Death of the ſaid Mr. George Rodney Bridges, came into imme- 
diate Poſſeſſion of all the Reſi of the Eftate, Except that Part which 
the Widow of Harry was in Poſſoſſion of for her Life as aforeſaid 1 


And upon her Death, in 1759, He took Poſſeſſion of that Part alſo. 


Where- 
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Whereupon, Mr. James Bridges, the Bargainee of the Reverſion 
in Fee, which was granted to him by his Father Harry as aforeſaid, 
brought this Ejectment againſt the Duke, for bat Part of the 
KeynsSHaM-Eſtate which Harry's Widow died in Poſſeſſion of; 


Suppoſing that Mr, Geerge Rodney Bridges could have no Power to 
ſettle THAT Part upon the Duke, whatever Power he might have 


over the Ref of the Eſtate, (of which He was Tenant in Tail in 


Poſſaſion, when He ſuffered the Recovery.) 


The Duke, at the Trial, would have defended his Title, by ſet- 
ting up this Common Recovery ſuffered by G. R. B. the Remainder- 
Man in Tail; which He produced and proved : But the Duke be- 
ing unable to give any Sort of Evidence of an actual SURRENDER of 
the Widow's Life-Eftate, (which the Plaintiff urged to be neceſ- 


fary, in order to enable the Tenant in Tail in Remainder to make a 
good Tenant to the Præcipe;) the Counſel for the Defendant (the 
Duke of Chandos) infiſted at the Trial, © That a Surrender of the 


« Life-Eſtate ought, after ſo long a Time, to be pRESUMED; even 
e although they ſhould give no Evidence whatſoever, relating to 
* any ſuch Surrender.” LS 


Bat Mr. Juſtice Noel was of Opinion, « That a Surrender by 
ce the Tenant for Life could Nor be preſumed ; when no Evidence 
at all had been given to render it in the leaſt probable; and when 


nued in the Tenant for Life till the Time of bringing the Eject- 


cc 


- Upon this Miſdirection, as the Duke's Counſel called it, they 
moved for a new Trial, and obtained a Rule to ſhew Cauſe : And 


Mr. Juft. Noel's Report was, by Mr. Juſt. Vilmot, ſtated to this 
Court as above. | _ ES 


Upon it's being argued in this Court, 


the Poſſeſſion had not gone along with the Recovery, but conti- 


* ment.” And accordingly, He directed the Jury to find for the 
Plaintiff ; Which they did. 


The Defendant's Counſel (Mr. | Norton, Mr. Webb, and Mr, Argument ex 
Thurlow) relied upon the Caſe of Warren, ex dimif}. Webb, v. Pts * 


Greenville, P. 13 G. 2. B. R. reported in 2 Strange 1129: Where, 
upon a Trial at Bar, the Leſſor of the Plaintiff claimed under an 
old Entail in a Family Settlement, by which, Part of the Eſtate ap- 


peared to be in Jointure to a Widow, at the Time her Son ſuffered 
a Common Recovery, (which was in 1699;) And the Defendant, 
who claimed Title under the Recovery, not being able to ſhew a 


Surrender of the Mother's Eftate for Life, it was inſiſted © That 


there was no Tenant to the Pracipe for that Part; and that the 


„Re- 
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f. Pipott 
41. 


— 


« Remainder, under which the Leſſor claimed, was net barred.” 
To obviate this, it was inſiſted by the Deſendant, That at that 
9 Diſtance of Time, a Surrender ſhould be epREsUMED ; accordin 

« to 1 Ventr. 257. and what is * laid down in Mr. Pigoit- s Book of 


© Common Recoveries.” And to fortify this Preſumption, they of- 


fered to produce (in Evidence) the Debt- Book of Mr. Eadlvar d an 
Attorney at Briſtol, then long ſince deceaſed, wherein He had char- 
ged 32 J. for ſuffering the Recovery; - Two Articles of which Charge 
are“ For drawing a Surrender of the Mother, 20 s.”'—and © For 
« engroſſing two Parts thereef, 20 5. more; And that it appeared by 


the Book, “ that the ſaid Bill was paid.” And this being objected 
to, as improper Evidence; The Court was of Opinion to allow it : 


For it was a Circumflance material upon the Inquiry into the Un- 


reaſonableneſs of preſuming a Surrender, and could not be ſuſpected 


to be done for this Purpoſe; And if Eduards was living, He Fe 


undoubtedly be examined to it; And after his Death, this was the 


next beſt Evidence. And it was accordingly read. After which, 
The Court declared, © That 0:thout this Circumſtance, they would 


have PRESUMED à Surrender; and defired it might be taken 
Notice of, That they did nor REQUIRE any Evidence to fortify 
«the Preſumption, AFTER SUCH A LENGTH OF Tims.” | 


The Caſe referred-to in 1 Panty 257. 1s there Anonymous : . 
it is S. C. with the Caſe of Green and Froud, in 3 Keb. 310, 311. 


and Greene v. Proude, in 1 Mod. 117. (though differently reported.) 
In Ventris, whoſe Report is much the beſt, it is ſaid, That in an 
Ejectment, upon a Trial at Bar, for Lands in Ancient Demeſne, 
there was ſhewn a Recovery in the Court of Ancient -Demeſne, to 


cut off an Entail which had been ſuffered a long Time ſince, and 


the Poſſeſſion had gone accordingly : It appeared that Part of the 
Land was /eaſed for Life; and the Recovery (with a ſingle Vouch- 
er) was ſuffered by him in Reverſion; and ſo no Tenant to the Pre- 
cipe, for thoſe Lands. But, in regard the Poſſeſſion had followed it 


for ſo long Time, The Court ſaid © They would PRESUME @ Sur- 


render: As, in an Appropriation of great Antiquity, there has 
been preſumed a Licence, though none appeared. 


The Paſſage in Mr. Pigott's Book (referred to by Sir J. Strange) 
is in Page 41. It is apparent there muſt be a Tenant to the Pre- 


| 


cipe, either by Right or Wrong. And therefore, in many Caſes, 
it may ſeem wholly impracticable for thoſe who have the Re- 
mainder in Tail, to ſuffer a Recovery. The moſt uſual Wa 

for Him in Remainder; to get the Tenant for Life to Real ig >> 


him conditionally : And in this, though the Tenant for Life KEEPS 
the Possksslox, yet the Recovery will be Goop.“ 
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In the Caſe of Dame Griffin v. Stanbope, Cro. Jac. 45 5, A Com- 
mon Recovery being produced, the Counſel for the Defendant 
preſſed the Lady's Counſel to prove who was Tenant to the Præ- 
cipe, at the Time of the Recovery. But the Court would not allow 


thereof : For jt ſhall be INTENDED to be a good Recovery; And if 


it was otherwiſe, the Proof ought to be made by the other Party. 


And in 2 Lut. 1 £49, at the End of the Cafe of Leigh v. Leigh, 
this laſt-cited Caſe appears to have been confirmed by Mr. Juſt, 


Powell, at York Aſſizes: And Sir Edward Lutwyche there lays it 


down, © That in every Common Recovery, it ſhall be zutended that 


« there was a good Tenant to the Præcipe, till the contrary ts run 
<< on the other Side.“ 


Indeed it appears from Lincoln-College Caſe, 3 Co. 58. 5. (there 
alſo cited,) © That where a Common Recovery was had againſt 
« the Remainder-Man in Tail, in the Life-time of his Mother 
e who was Tenant for Life; and She was expreſsly alledged to be 
AD TUNC Tenens liberi Tenementi It could not there be intend- 
« ed that She had ſurrendered her Eſtate, or that her Son had 
© entered for a Forfeiture.” Yet even there, rather than the 


cc 


Common Recovery ſhould be taken to be void for Want of a 
Tenant to the Præcipe, The Court intended * That He was in by 


1 Diſciſin. 


w— indeed She could not be intended to have ſurrendered ; 


becauſe it was alledged “ that She was ad tunc Tenens.” But in an 


Ancient Recovery, if Nothing appears to the Contrary, ſuch a Sur- 
render ſhall be preſumed, 


And it appears from Pigott 41. That the Tenant for Life's 
e continuing in Poſſeſſion makes no ſort of Difference. | 


Bo. hey obſerved, that all the Caſes 17 the whole Streſs of the 
Reaſon of their Determination, ſingly upon the Length of Time 
from the actual SUFFERING the Recovery ; without ſhewing any 
kind of Regard to the Time of the ſubſequent Continuation of the 


Life-Eſtate, or to any other Circumſtances whatſoever. And, as 
thoſe Caſes were in Ejectment, the Queſtion could not turn upon 


the Length of Time that the Tenant in Tail in Remainder had been 
come into Poſſeſſion : For after 20 Years, He would have been bar- 
red from bringing an Ejectment. 


Now the Time in the preſent Caſe is about 32 Nears : Which is 
alone ſufficient to create this Preſumption ; eſpecially ſince the Act 


of 14 G. 2. c. 20: By the 5th Section whereof, it is enacted, 
PART IV. Vol, II. 50 =; That 


2 ä —— —— 
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parte Qutr”, 


That after 20 Years from the Tru oF SUFFERING, All Com- 
mon Recoveries ſhall be deemed good and valid to all Intents 
* and Purpoſes ; if it appears upon the Face of ſuch Recovery, 
* that there was a Tenant to the Writ; And if the Perſons joining 
ce in ſuch Recovery had a ſufficient Eſtate and Power to ſuffer the 
« ſme; Netwith/tanding the Deed or Deeds for making the Tenant 
* to ſuch Writ ſhould be loſt or No APPEAR.” 


If it ſhould be objected, © That in the preſent Caſe Mr. George 
* Rodney Bridges had NoT a ſufficient Eftate and Power to ſuffer 


Anſwer is, That f/, there. was a Conditional Surrender of the 
«© Tenant for Life, then He had ſuch Power: And as nothing ap- 
pears to the contrary, but that there might be ſuch a Surrender, 
*© It muſt therefore be preſumed; And this Statute only limits the 
Time wohin which the Preſumption ought to ariſe,” 


The Plaintiff s Counſel, (Mr. Gould, Mr. Hy Hey, Serj. Dey, and 
Mr. Burland,) who ſhewed Cauſe againſt granting a New Trial, 


argued in Support of Mr. Juſtice Noel's Sen and aſſerted his 
Direction to be right. 


ground it upon. In Mr. Greenville's Caſe, in 2 Strange 1 129, there 


They ſaid, there could be 10 Wen without b 22 to 


was a very /trong Preſumption, ariſing from the Articles in Mr. Ed- 
awards the Attorney's Bill ; the Proof whereof, the Court allowed to 
be entered into, and 8 Satisfaction from. 


And there is no Caſe where a Preſumption of a Surrender has 
been raiſed, without Pof/:fion accompanying and, following the Re- 


covery. In 1 Ventris 257, (upon which Caſe, that in 2 Strange 


1129 is ſaid to be fonnded,) there was a Poſſe 7 ion which had fol- 


lowed the Recovery for a long Time: And that is the very Reaſon 


there given for the Court's making the Preſumption that they then 
made. That Reporter was a very eminent Man; and much more 


to be credited than Kehle, or the Author of 1 Mod. So that that 


Caſe was not fimilar to Greenville's Caſe, or at leaſt not enough ſo 


to ſupport the Poſition which 1 18 ſaid to . been founded _ it. 


As to 2 Lutw, 1 54 -—lt! is nothing more than the Reporter's own 
Speculations ; not any Determination of the Court. 


And in the Caſe of Lady Griffin v. Stanhope, Cro. Jac. 45 5, the 


Perſon who ſuffered the Recovery was Himſelf Tenant in Tail; 


and the Paſlſion had gone 1 with the Recovery. 


The 


this Recovery,“ as bens only Remainder-Man in Tail; The 
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The latter Part of Sir J. Strange's Report of Greenville's Caſe is 


inconſiſtent with the former Part of it. For it favs, “ That the 
Court declared, and deſired it might be taken Notice of, that 
© they did NOT require any Evidence to fortify the Preſumption after 


« ſuch a Length of Time:“ And yet it appears by the former Part 
of the Caſe, That they had entered into ſuch Evidence; after it 


* had been objected to as improper, and the Objection had been 
e confidered and over-ruled.”” 


As to the Statute of 14 G. 2. c. 20. & 5. It never meant to alter 


the Law, fo as to give Power to a Perſon to ſuffer a Recovery, who 
had no Power before; (which a Remainder-Man in Tail had not :) 


It is expreſſly confined to © Perſons — a ſufficient Eſtate and 


a Power to ſuffer the ſame.“ 


The Statute of Lien at r i e. 6. only takes place from 
the Time of the Tizle's Accruing. 


And the Rule, in all the Caſes cited, and in all Caſes of this 
kind, muſt, in Reaſon and Common Senſe, neceſſarily be under- 
Rood to relate to the Length of Time that has elapſed jince the Te- 


nant in Tail's Coming into Pos$EsSION ; and not to the Length of 


Time fince the Suffering of the Recovery. For where the Tenant 
in Tail has been a long Time in Poſſeſſion, and has done Nothing 


to complete and confirm his former Act; there indeed, it is reaſon- 


able to preſume that all was rightly tranſacted before; Becauſe if he 


knew his former Act to be defective, and his Title inſulficicnc, He 


would not have neglected to ſet it right aſſoon as it was in his Power 
to do ſo: But no ſuch Preſumption can ariſe from the mere Anti- 


quity of the Recovery, prior to the Poſſeſſion of the Tenant 1 in Tail. 


The Outſtanding Life-Eſtate, even till 1759, is the ſtrongeſt 


Prelumption to the Contrary ; vig. That She did not ſurrender 
« her Eftate.** 


Beſides, It does not at all appear from the Judge” 5 Report, that 
Mr. George Bridges, the Tenant in Tail in Poſſeſſion of all the Ref? 
of the Eſtate, and of which he had Power to ſuffer a Recovery, 
ever meant or intended to ſuffer a Recovery of THESE ſettled Lands, 
of which He had 20 Power to do ſo. He had oTHER Lands in 
KEYNSHAM, upon which the Recovery operated : And there is no 
Reaſon to imagine that He meant to include Zheſe, or ever attempted 
to procure a Surrender of the Life-Eſtate in them. 


Lord MANSPIEL DI was of Counſel in that Caſe of Mr. Green- 


ville, reported in Sir John Strange's Reports : And 1 remember very 
— well, 
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well, that the Point of Evidence was 7 Fnigated The At- 
torney, who had been concerned in the Tranſaction of the Common 
Recovery, was One Mr. Edwards of Briſtol, who had been then 
Jong dead. The Entry in his Bill- Book was made at the Time of > 
the Tranſaction; and a Receipt had been given upon the Bill which 
contained the Articles for drawing and engroſſing the Surrender: 80 7 
that there was poſitive Prog, in that Caſe, of an actual Surrender. 
And there, the Jointreſs had been dead a vaſt Number of Years , 
And the Perſon who ſuffered the Recovery, and his Son after him, 
had Both of them (during their reſpective Lives) ſufficient Oppor- 
unity to have ſet it right, after they came into Poſſeſſion, f they 
had known or ſuſpected it to have been defective: Which was cer- "0 
tainly a Preſumption, * That it was regular, and not defective.“ I 2 
am confident, that All that the Court did, or intended to do, in 
that Caſe, was only to take Care that it ſhould be underſtood, 
«© That they did not mean to ſhake the Authority of any one Cate 
e that had been founded upon Preſumption;“ and © That they 
« would not require poſitive Proof of a Surrender, in any Caſe 
e where there was ſzficrent Preſumption of it.” This Report is 
incorrect, conſidered as a Foundation for a. Principle or Rule of 6 
Property ; though it might be enough to ſerve the Taker of ſuch a Eo 
Note, for a Memorandum, to refreſh his own Recollection. 


af that, Ne ſo, then conſider the preſent Caſe, upon Principles 


There are tuo Sorts of Preſumptions : One, a Prefomption of 
Law, not to be contradicted ; The Other, a Species of Evidence ; 


which (latter) muſt have a Ground to ſand upon, ſomething from 
whence it 15 to ariſe, 


It is now fully ſettled and eſtabliſhed, That 5 Tenant in Tail | , 
may, if he pleaſes, either turn his Eſtate Tail into a Fee, or alienate I 
it for his own Benefit, * duly Sing a Common Recovery. 


"7 44 116 But He muſt hang! * a SUFFICIENT r Efate and Power, to qualify —_— 
0 119. 5 to ſuffer ſuch Recovery. — 1 
Ile muſt eicher 50 the Tenant 3 in \ Tail in Poſſſſm; or He muſt E 
have the Concurrence of the Freeholder who claims under the ſame | E > 
Settlements. e | » 


. ante 116. This Principle is + adhered to, by the Statute of 14 G. 2. c. 20. 


The Tenant for Life, whoſe Conſent is neceſſary to the Tenant 
in Tail in Remainder, to enable him to cut off the Entail; is net 
the Leſſee of the Land under a beneficial Leaſe ; but the Original 
Tenant for Life claiming under the Family-Settlement, and having 
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the Other's Remainder in Tail. 


Where a perſon has Power to ſuffer a Recovery and thereby bar 


the Eſtate Tail, Omnia præſumuntur ritè et folemniter acta, until 


the Contrary appears: And it is reaſonable that it ſhould be ſo. But 


if the Contrary ſhall appear, there is an End of the Preſumption. 
This was the Caſe of the Earl of Suffolt's Recovery, upon a Trial 
at Bar in this Court in Eaſter Term 1747. * There, the Contrary 


did appear : And the Preſumption was thereby deſtroyed. There 


were blundering Deeds actually produced, which appeared clearl 
to be wrong; And it was manifeſt, upon the Evidence diſcloſed, 


that there was No good Tenant to the Præcipe. It was therefore 


* Keen, ex 


dimiſſ. Lady 
Portſmouth, 


Y Mr. Whit- 


«well, and 
rd Hervey, 


v. Earl of 


impoſſible for the Court, in that Caſe, to preſume “ that there Z/nghan : 


une | 


200 May 1747. 


But if a Man bes Power to ſuffer a Recovery, That is a ſolid and 


reaſonable Ground for preſuming * that all was done rightly and 
« regularly ;” unleſs ſomething to the contrary ſhall appear. 


sq, where the Frecholder is a Truſter for the Tenant in Tail 


Himſelf, and under his Power and Direction, It is a reaſonable and 


Juſt Cauſe for preſuming © that every thing was regularly tranſacted. 


So, where the Perſon or Perſons intereſted to objec? againſt the 


Validity of a Recovery, have had Opportunity to make Objectians to 
it, but inſtead of doing ſo, have acquze/ced under it, and not at all 


diſputed it's Validity; This is a Preſumption That all was right 


and regular,” foraſmuch as they never did object to it. 


But there can be no Preſumption of the Nature of Evidence, in 
any Caſe, without Something from whence to make it; ſome Ground 


to found the Preſumption upon. Whereas here is abſolutely Nothing 
from whence to preſume ; 1 Sort of Ground to build any Preſump- 


tion upon. The ſingle Pretence to any the leaſt Ground of Pre- 
ſumption in the preſent Caſe, can be only this, © That no Tenant 


in Tail in Remainder would ſuffer a Recovery, without firſt get- 


< ting a Surrender of the Life-Eſtate, in order to make it valid and 
cc effeQual.” | Ps „ ONS 


But even that Ground (flight as it is) will not hold in the Caſe 


now before Us: For it does not at all appear, upon the Report of 
the Judge, that Mr. George Bridges (who ſuffered the Recovery in 


Queſtion) had the eat Intention whatſoever to include theſe PAR- 
TICULAR Lands, in the Recovery which He ſuffered, and had a 
full Power in Himſelf alone, to ſuffer, of all the Reft of the Eſtate, 
whereof He was at that TimeTenant in Tail in Poſeijon, He was 


# 
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then in Poſſeſſion of the Manor of Keynſham and of oTHER Lands 
in Keynſham ſufficient to anſwer the general Deſeriptions uſed in 
the Recovery, relating to ſuch Part of the recovered Eſtate as lay in 
Keynſbam. He muſt probably know or have been informed by his 
Counſel or Agents, that he could have no ſuch Power over 7 he 
ſettled Part, without obtaining a Surrender of the Life-Eſtate. He 
might perhaps be ſatisfied that He could not obtain a Surrender of 
the Life-Eſtate in theſe ſettled Lands: Or, He might have attem 0 
ed to obtain it, and Failed in ſuch Attempt. 


Ir the mere ſingle Fact of the Remainder-Man in Tail ſuffering 


a Recovery, was alone ſufficient to ground a Preſumption of a Sur- 
render of the Life-Eſtate, It would be in the Power of every Re- 


mainder-Man in Tail, to bar the Eſtate Tail, notwithſtanding that 
the Tenant for Life ſhould abſolutely refuſe to join with him in ſuf- 
fering a Recovery. Therefore it is neceſſary that there ſhould be 
Facts and Circumſtances to ground a Preſumption of ſuch a Sur- 
render upon. 


Whereas, in the preſent Caſe, it is ſo far from being reaſonable 
to preſume © That there was ſuch a Surrender from the Jointreſs, 


<< in order to bar the Eſtate Tail in Remainder, and give the 
Power of Diſpoſal to George in Prejudice to James Bridges; 

that there are, on the contrary, many Reaſons to induce a Sulpi⸗ 
cion, “ that there was not ſuch a Surrender.” She might have 
more Regard for James, than for George; She might have a Friend- 


ſhip for James, and a Diſlike to George: She might think it wrong 
or unkind, to hurt the Reverſioner ; Or even Whim and Peeviſh- 


neſs might prevent her from interfering: There is no Defining the 


various Reaſons ſhe might have, to hinder her from ſurrendering 
her Life-Eſtate for ſuch a Purpoſe. 


Mr. Chats Bridges being only Tenant in Tail in Remainder, 
and the Life-Eſtate under the ſame Settlement till ſubſiſting, at 
the Time of his ſuffering the Recovery ; It is clear that He had 
No PowER to alien or to bar: And there is Nothing from whence 


#0 preſume a Surrender of the Life-Eſtate, to enable him to do ſo. 


Ir He had had a Power to bar or alien, then indeed 20 Preſump- 


tion could have been to large; in order to prevent Slips in legal 
Forms and Methods of Conveyance, and effectuate the Intention of 
a Perſon who had a legal Right to do ſuch an Ad. 


The Act of 14 G. 2. c. 20. means to uur the ſame Negative 


to Perſons claiming under the Family- Settlement, as they had 
before. 


And 


— 
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And no Argument can be anden, in the preſent Caſe, apm 


Length of Time ; Becauſe the Jointreſs died but! in 1759; and the 


Ejectment was inſtantly brought. 


Upon the Whole, there is no Colour for objecting to the Judge $ 
Direction. 


Mr. Juſt. Dzxison and Mr. Juſt, Wi.moT concurred: And 
Mr. Juſt. WiLMoT added, That He had no Notion of a Pre- 


ſumption, without ſome Fats or Circumſtances to found it upon. 
This would be inferring ſomething ſcen, from ſomething not ſeen, 


Leng th of Time ALONE is Nothing: The Preſumption muſt 


ariſe — dune Fadls or Gireumſiances ariſing within that Time. 


The CovunT were All clear and nie That this Rule ought 
to be diſcharged. 


Ar the Sitting of the Court, the next Morning, 


Lord MaxsrIxTp mentioned this Caſe again. 


He ſaid He had looked into his own Notes of the Caſe of Warren, 


on the Demiſe of Webb, againſt Greenville, where the Recoyery w 
of 40 Years Standing: And the Court did lay it down, in that Caſe, 
“ That after a Recovery of 40 Pars Standing, they would, with- 


< out any other Circumſtances, preſume a Conditional Surrender to 


% have been made by the Tenant for Life; And they relied upon 
1 entr. 257. and Mr. Pigott's Book, Pa. 41. But his Lordſhip 
obſerved, that there are oer Circumflances. i in the Caſe in Ventris: 
And there is Nothing, in Pigott, to juſtify this general Poſition. 
And He added, that in the Caſe then at the Bar, The Court did 
(as He had taken it down) admit as Evidence the Entry i in the At- 
— s Book, as has been mentioned. | 


He ſaid, He was rather more firanaly of Opinion than Ile was 
Yeſterday, That, in the preſent Caſe, there is no Ground for a 
'* Preſumption that there was any Surrender by the Tenant for Life.” 
Here are two particular Reaſons againſt making any ſuch Preſump- 
tion. One is, That there does not appear to have been any Inten- 
tion in the Remainder-Man in Tail, to ſuffer a Recovery of theſe 
particular Lands: The other is, That here was no Poſſeſſion at all, 
under this Recovery; but, on the Contrary, the Ejectment was 
brought, and the Validity of the Recovery put into Litigation, im- 
mediately after the Death of the Tenant ſor Life. 


«. If 
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If the Eldeſt Son, who has a Remainder in Tail under a Family- 
Settlement, ſhould privately ſuffer a Common Recovery, and his 
Father live many Years afterwards; It might as well be argued 
te that Length of Time from the Date of the Recovery ſhould induce 
« a Preſumption that the Father ſurrendered his Eſtate for Life.” 


And his Lordſhip declared himſelf as clear, that if there had been 
a long Poſſeſſion by the Tenant in Tail after the Death of the Tenant 
for Life; though ſuch a Poſſeſſion might be aſcribed to the Entail ; 
the Preſumption oug ht to have been made, upon the Ground of Ac- 
quieſcence under it, and the Probability ariſing therefrom, ©* That 
e the Parties KNEw that the Recovery was not defective.” 


Rules of Property ought (His Lord hi p ſaid) to be generally known, 
and not to be left upon looſe Notes, which rather ſerve to confound. 


Principles, than to confirm them. He therefore propoſed to have a 
Conference with all the Judges upon this Caſe : Which Propoſal did 
not ariſe, He ſaid, from any Doubt about the Matter; (for He was 


more confirmed in his Opinion, than He was Yeſterday ;) but for 
the Sake of having ſo conſiderable a Rule of Property ſerthd, and 


of rendering it notorious and public. For which Purpoſe, He (at 
firſt) ordered it to ſtand over till next Term : But afterwards, upon 


it's being agreed by all the Parties, that in Mr, Greenvill's Caſe, 


there was a great Number of Years during which the Tenant in Tail 
had been in Poſſeſſion, after the Death of the Tenant for Life; and 
upon the now Defendant's Counſel candidly declaring © That they 


« themſelves were fully ſatisfied with the preſent Opinion of the 


« Court;” He retracted his Propoſal, and ſaid He would not trou- 


ble the Judges with it, fince the Counſel were ſo candid as to ac- 
quieſce entirely in the Opinion that the Court had already intimated. 


His Lordſhip further added, That he would have it underſtood, 


That Posskss 10x of the Tenant in Tail, after the Death of the Te- 


nant for Life, does leave a Ground of Preſumption © That there was 
* a Surrender,” But in the preſent Caſe, here is no Peſſeſion after 
the Death of the Tenant for Life: The Ejectment was brought im- 
mediately, 25 
I ̃)berefore, Let the Rur E of Yeſterday ſtand. 
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Places, Robinſon OY FAY Anne Bland, „Spione, Ad- dee 1th 


miniſtratrix de ban non ot Sir John Bland Bart, 170. 


deceaſed. 


HIS was a Caſe reſerved at Nif prius at We 1: fiminter-Hal, be- 


fore Ld, Mansfield, 22d May 1760. 


The Action was an Action upon the Caſe upon Sera Promiſes : . 
And the Declaration contained 3 Counts. The iſt. Count was upon a 
Bill of Exchange, drawn at Paris, by the Inteſtate Sir John Bland, 
on the 31ſt of Auguſt 1755, and bearing that ſame Date; on Him- 
ſelf in ENGLAND ; for the Sum of 672/. Sterling, payable to the 


Order of the Plaintiff, TEN Days after Sight, Value received and 
accepted by the ſaid Sir Jobn Bland. The 2d Count was for 700 J. 


Monies lent and advanced by the faid Plaintiff to the ſaid Sir John 
Bland, at his Requeſt. The 3d Count was for 700 J. Monies had 


and received by the ſaid Sir Jobn Bland, to and for the Uſe of 227 


Plaintiff. And the Plaintiff 8 D! is laid at Zoo /. 


The Defendant pleaded the General Iſſue, * That Sir Yb Blond 


ry did hot undertake and promiſe c:“ And Hue 1 is joined thereon. 


A verdict was found for the Plaintiff and 6721. given for Da- 


mages; ſubject to the following Caſe ſtated for the Opinion of the 


Court, on the following Facts proved and admitted: Viz. 


That the Bill of Exchange was given at Dank for 3001. there 


LENT by the Plaintiff to Sir John. Bland, at the TIME and Pract 


of PLay ; and for 372 J. more, LosT at the ſame Time and Place, 
by _ Jan Bland, to the Plaintiff, at PLAY. 


That the Play was very fair + And there is not any Imputation 


whatſoever on the Plaintiff's Behaviour. 


T hat there were ſeveral Gentlemen and Perſons of Faſhion then 
ad there at Play, beſides the Plaintiff and Sir Jobn. Bland. n 


That in FRaxce, Money LOST AT Pray, between GENTLEMEN, 
may be RECOVERED, as 4 Debt of Honour, before the Marſhals of 


France, who can enforce Obedience to their Sentences by 1mpriſon- 


ment; though ſuch Money is NoT recoverable in the ORDINARY 


Courſe of Juice 
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- TT rod 22m on 22 DK co Ro 
— = - _ : n — YE 


— — — 


P — 1 — 2 i ud 
— RU TRE nn 


= — — IHE 


— 


———7—7—— — — — —— — — open Yr * 


1078 


1ſt Queſtion. 


Michaelmas Term 1 Geo. 3. 


That Money LENT 70 play with, or at the Time and Place of 
Play, may be recovered there, AS A Der, in the ORDINARY Courſe 
of Juſtice; there being No boſs tive Law againſt it. 


That Sir Jobn Bland was, and the Plaintiff is a Gentleman. 
The Queſtion was—Whether, under theſe Circumſlancts, the 


Plaintiff is intitled to recover ANY Thing, and WHAT, againſt the 
Defendant. 


It was firſt argued on Tueſday 17th June laſt, by Mr. Serj. Hewite 
for the Plaintiff, and Mr. Blackfone for the Defendane: And again, 
Yeſterday and To-Day, by Mr. Wedderburn for the Plaintiff, and 


Mr. Cone for the Defendant. 


Upon the Concluſion of this ſecond Argument, 


Lord MAnsFIELD ſaid That in the preſent Caſe, the Facts ſtated | 


ſcarce leave Room for any Queſtion ; becauſe the Law of France 
and of England 1 is the ſame, 


The firſt Queſtion is Whether the Plaintiff is intitled to recover 
upon this BILL OF e by Force of the Writing. 


The ſecond Queſtion is, Whether He is intitled to recover upon 


the original Conſideration and ConTRACT, by the Juſtice and 
Equity of his Caſe, excluſive of any Aſſiſtance from the Bill of Ex- 


change, and taking that to be a void Security. 


As to the 1ſt Queſtion, the Defendant has objected «© That the 
« Conſideration of the Bill of Exchange is, wholly, Money won 
« and lent at Play: Therefore, by force of the WRITING, the 
Plaintiff can not by the Law of England recover ; ſuch Security 


« being utterly void,” And, no Doubt, the Law of England is ſo. 


There are three Reaſons why the Plaintiff cannot recover here, 


upon this Bull of Exchange. 


1ſt. The Parties had a View to the Laws « England. The Law 
of the Place can never be the Rule, where the Tranſaction is en- 
tered into with an expreſs View to the Law of Anatber Country, as 
the Rule by which it is to be governed. Huber: Prælectiones, Lib. 
1. Ti. 3. Pa. 34. is clear and diſtin: © Veruntamen &c locus in 
* quo Contradtus &c potius conſiderand' Sc. ſe obligavit.“ Voet 
peaks to the fame Effect. 


Now 


IP 


5 
„ 
x 

2 * 

3 8 
76 

910 


W—_ WT” OOFE-I — Foy oy <4 


Nicheclmas Term 1 Geo. 3. 


1079 


—  —— 


Now here, the Payment is to be in England: It is an Engliſh 
Security, and ſo intended by the Parties. 


4 2d Reaſon—Mr. Coxe has argued very rightly, © That Sir John 

1 * Bland could never be called upon abroad for Payment of this Bill, 

"oF till there had been a wiltul Default of Payment in England.” 

1 The Bill was drawn by Sir John Bland on Himſelf, in England, 
0 payable ten Days after Sight. 

| In every Diſpoſition or Contract where the Subject Matter relates 

E: 1 locally to England, the Law of England muſt govern, and muſt 


H have been intended to govern. Thus, a Conveyance or Will of 
Land, a Mortgage, a Contract concerning Stocks, muſt be all ſued 
upon in England; and the local Nature of the Thing requires them 
to be carried into Execution according to the Law here, 


zd Reaſon—The Caſe don't leave Room for a Queſtion. For 
the Law of both Countries is the ſame. The Conſideration of the 
Bill of Exchange might, in an Action upon it, be gone into there, 
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be recovered in any Court of Juſtice there, notwithſtanding the Bill 
1 of Exchange. 


1 Second Queſtion. Then as to the other Counts, for Money had 
| and received to the Plaintiff's Uſe, and for Money jent and advanced 


to him. —Conſider it diſtinctly, as to each Part; the Money won, 
and the Money LENT, 


3 * 7 5. 

8 CEF 
2 3 * * . 3 
5 TS 8 
. ” z : 5 

4 8 . 


1ſt, As to the Money an. - By the Rule of the Law of —_ 
no Action can be maintained for it. 


® To this it has been objected, © That the Contract was made in 


* FRANCE: Therefore, ex Comitate, the Law of France muſt pre- 
_ © vail, and be the Rule of Determination.“ 


= I admit that there are many Caſes where the Law of the Place 

Y of the Tranſaction ſhall be the Rule: And the Law of England is 
as liberal in this reſpect,” as other Laws are. This is a large Field, 
and not neceſſary now to be gone into. 


It has been laid down, at the Bar, «That a Marriage in a 
foreign Country muſt be — by the Law of that Country 


as well as here. And as to the Money wor at Play, It could not 


This Writing is, as a Security, voip, (being for a Gaming Debt,) 

© | both in France and in England. We may therefore lay the Bill 
yp of Exchange out of the Caſe : It is very clear, the Plaintiff can not 

1 recover upon that Count. „ 


2d Queſtion. 


& where 
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* V. Huſſiy v. 
Jacob, Car- | 
thew 356. 5 Mod. 175. 1 Salk. 344. 1 Ld. Raym. 87. Bowyer v. Bampton, 2 Strange 115 . Barjeau 
v Wolmſley, 2 Strange 1249. and Slater v. Emmerſon, before Eyre Ld. Ch. J. C. B. at the Sittings at 


e where the Marriage was had :”” Which, in general, is true. But 


the Marriages in SCOTLAND, of Perſons going from bence for that 
Purpoſe, were inſtanced by way of Example. They may come un- 


der a very different Conſideration ; according to the Opinion of Hu- 
berus, pa. 33. and other Writers. 


No fuch Caſe has yet been litigated in England, except One, of a 
Marriage at Offend ; which came before Lord Hardwicke ; who or- 
dered it to be tried in the Eccleſiaſtical Court: But the Young Man 
came of Age, and the Parties were married over again; and ſo the 
Matter was never brought to a Trial. 


The Point that the Defendant muſt reſt upon, in the preſent 
Caſe, is this—** The Money was won in France; Therefore it ought 


© to be governed by the Law of France; And it is recoverable 


ce there before the Marſhals of France, who can inforce Obedience 
< to their Sentence.“ N | 


The Parliament of Paris would pay no Regard to their Judgment, 


nor carry it into Execution. The Marſhals of France proceed pRR- 
SONALLY againſt Gentlemen, as to Points of Honour, with a View 


to prevent Duelling. 


They could not have taken Cognizance of the preſent Matter. It 
was not within their Juriſdiction. It was no Breach of Honour in 


France : For the Money was payable in England; And Sir John 


Bland could not be faid to have forfeited his Honour, fill the Ten 


Days were out, and till the Money had been demanded in England, 


and Payment refuſed there. Sir John Bland was actually dead in a 
very ſhort Time after he gave the Note. The Marſhals of France can 
only proceed Ferſonally againſt the Gentleman who loſes the Money; 


but have no Power over his Eftate or Reprefentatives, after his Death. 


Therefore, as to the Money wox, The Contract is to be con- 
ſidered as void by the Law of FRANCE, as well as by the Law of 


England: Which makes it unneceſſary to conſider © how far the 


* Law of France ought to be regarded.” 


Next, as to the Money LENT—The Senſe of the Legiſlature 
ſcems to Me to be agreeable to the * Caſes that have been cited. 


Guildhall, aſter M, Term 1 G. 2. 


The Act of 16 C. 2. c. 7. 3. does not meddle with Money 
LENT at Play, But, as to Money (exceeding 100 J.) 4, and not 


paid down at the Time of loſing it, It fays ** That the Loſer ſhall | 
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*© not be-compellable to make it good ; but the ConTRACcT AND 
© ConNTRACTS for the ſame and for every Part thereof, and all 
ee Securities ſhall be utterly void Sc.“ The Words Contract and 
« Contracts for the ſame" are not in ꝙ Ann. * and I dare ſay were * C. 14 
1 deſignediy left out: It only ſays That all Notes, Bills, Bonds, 
TY „ Judgments, Mortgages or other Securities &c for Money WON or 
= „ LENT of Play, ſhall be utterly void &c.” 


Here the Money was fairy lent, without any y Imputation what- | 
ſoever. Sir John Bland, the Borrower of it, being in a foreign b 
Country, might very naturally have been diſtreſſed, under his then =_ 
Situation amongſt Foreigners, for want of having ready Money or i 
2 knowing how to procure it: And it might be even a kind and j 
E generous and commendable Act, to lend it to him at that Time, to 
—= extricate him from his Difficultics, as He was then circum ſtanced. 
7 The Jury have left it quite open to the Court to determine Whe- 
| < ther any Thing, and WHAT, is recoverable.” As to the Money 
8 | ce won, We think it can nat be recovered: As to the Money 
= LENT, The Plaintiff is intitled to it, both * the Law of England 
and by the Law of France. 15 


> InTEREST will be anole uy upon this Bil, after the Expiration of 
the Ten Days. The Queſtion will be, How Fax the Intereft 
© ought to be carried down.” It is generally ſaid, To the Day of 
* the Writ brougbt; i. e. of Commencing tha Action. But 1 do 
not ſee why it ſhould not be carried Further : It is equally reaſon- 


+8 able, it is 8 Right of the Party, to have it to the * Ac of tbe 
= | Court aſcertaining the Sum due. 
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4 I ;have long wiſhed for an Opportunity to have this Point con- 
4 ſidered by the Court; Becauſe I would not take upon Myſelf, at 
6 Nth prius, to change what has commonly been the Practice. 

1 But, as to this laft Point, We will think of it for a Day or two. 


Mr. Juſt. Be gave no Opinion now, on this laſt Point. As 
= to the Reſt, He ſaid It is a plain clear ſhort Caſe: It is war org 
$A by the Rules of the Common Law, and no other Law. 


on I gs 
"8 ; _- 1 * * 


The Money is made payable in England. As it is a Foreign Bill 
of Exchange, it muſt of Courſe * dated abroad: But it is to be 
paid here at Home. And the Plaintiff! has appealed to the Laws of 


hwy 5-0 P velnging his Action here ; and ought to be determined 
y 4 


But, by the Laws of E ngland, the Wenner is wit Which 


might have been pleaded, as well as it might be given in Evidence; 
FARA IV. Vox. —— 5 R — And 
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And the Defendant needed not, in his Plea, to have ſaid WHERE 
it was won at Play. And being a tranſitory Action, it muſt then 
have been tried where the Action was brought: And fo it muſt 
have been, if the Plea had been local. Indeed in many Caſes that 


might be put, the Determination muſt have been according to the 


Laws of the Place where the Fa# aroſe. But the preſent Caſe is 
not ſo: Here, the Security is void by the Laws of the Country 
where he brings his Action upon it. And this Security is one 
entire Security both for the Money won at Play, and the Money 
lent at Play. | CR cm WT 


There is a Diſtinction between the Contract, and the SEcuRITY. 
If Part of the ConTRACT ariſes upon a good Conſideration, and 
Part of it upon a bad One; it is d:vz/ible. But it is otherwiſe as to 
the SECURITY : That, being entire, is bad for the Whole. 


Therefore the Plaintiff ought to be barred of this Action wþor: 


this Bill of Exchange, as being a void Security by the Laws of this 


Country, were he brings his Action. But ſtill the ConTRaAcT re- 
mains: And he has a Right to maintain his Action for ſo much of 


bis Demand as is legal ; which is the Money LENT. 


As to the Time of Carrying down the Intereſt, it may be proper 


to conſider of it a little While. 


Mr. Juſt. WiLmoT—Here are two Sums demanded, which are 


| blended together in one Bill of Exchange; but are diviſible in their 


Nature. 


As to the Money LENT—The Caſes that have been cited are in 


Point © That it is recoverable.” But if there were None, yet 1 
ſhould be clear that the Plaintiff may maintain an Action for that, 


As to Contradls being good, and the Security void The Contract 


may certainly be good; though the Security be void: And I think 
that this Contract is good; though the Security is void, by the Sta- 
tute of 9 Ann. * This is not ſtated to be Money lent to play with, 


or for the Purpoſe of Play; but © lent at the Time and Place of 
« Play” only: Nothing appears upon this Caſe, to induce any 
Suſpicion that it was lent for any bad Purpoſe. ve 


The Statutes meant to prevent exceſſive Gaming, and to vacate 
all Securities whatſoever for Money won .at Play : And the genuine 


true and ſound Conſtruction of 9 Ann. is to underſtand it as intended 
to prevent any Securities being taken for Money won at Play, or 
lent 70 play with, when the Borrower had loſt all his ready Caſh ; 
but ut to make the Contract itſelf void, where the Money is fairly 


and bond fide lent, though at the Time and Place of Play. 


2 As 
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Statute is, that the Cofts of the WRIT'' ſhall extend to all the* ”. 2 K. 
legal Coſts of the Suit. 


ee the Law of the Country where the Matter was tranſacted,” is a 


Court of the Marſhals of France, acting only in per ſonam, contrary to 


Laws of both Countries. 


preſent Defendant, the Perſon now before this Court, could never have 


—_— — 
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As to the INTEREST that ſhall be given to the Plaintiff upon the 
Sum lent, in the Aſſeſſment of the Damages—This is an Action 
that ſounds in Damages : And the true Meaſure undoubtedly is the 
Damage which the Plaintiff ſuſtains by the Non-performance of the 
Contract; And that Damage is the whole Intereſt due upon the Sum 
lent; viz. from the Time of it's being payable, up to the Time of 
ſigning the Judgment. Nay, even then, He may ſuffer; He may 
ill be kept out of his Money, by Writ of Error, for a ſtill further 
Time. According to my Memory, Lord Coke's Expoſition of the 


288. on Stat. 
Glouc. 6 Hau. 
1. accord”. 


The preſent Caſe, notwithſtanding the Queſtions that have been 
agitated in arguing it, comes out to be no Caſe at all; no Point at 
all; no Law at all. N 


Indeed, Whether an Action can be ſupported in England, on 
ea Contract which is void by the Law of England, but valid by 


great Queſtion : (though I ſhould have no great Doubt about hat.) 
But 7hat Caſe does not exiſt here: For it is not here ſtated, © that 
* ſuch a Debt as this, for Money won at Play in France, is recover- 
e able in the ordinary Courts of Juſtice there ;'* but quite the Con- 
trary. So that the Laws of France and of England are the $AMB 
as to the Money won : The Contract is void as to „hat, by the 
Laws of both Countries. 


And as to this wild, illegal, fantaſtical Court of Honour, the 


the univerſal and general Laws even of the Country where the Tranſ- 
action happened, and contrary to the Genius and Spirit of our own 
Law too; It would be abſurd to ſuppoſe, that the bare poſſible ac- 
cidental Chance of a Recovery in that Court ſhould be a Foundation 
for maintaining an Action here, upon a Matter prohibited by the 
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Beſides, Sir Yohn Bland Himſelf, as it ſeems, was not, and the 


been the Object of the Juriſdiction of that Court. The Remedy 
there, in it's utmoſt Extent, was only 72 Perſonam ; And this De- 
tendant is an Admmiſlratrix, only. 3 


A ſtrong Reaſon for the Plaintiff's recovering in this Action the 
Money LENT, is, that the Bill of Exchange is payable in England; 
And therefore it ſhall be determined according to the Laws of Eng- 
land, where it is payable. As in the Caſe of Sir John Champant v. 
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Ld. Ranelagh, Mich. 1700. in Chancery, (reported. in Precedents in 
Chancery 128.) A Bond was made in England, and ſent over to Tre- 
land, and the Money to be paid there; But it was not mentioned 
ꝛohat Intereſt ſhould be paid: My Lord Keeper was of Opinion, 


That it ſhould carry 1r1/þ Intereſt,” Therefore, as this Money 


was payable in ENGLAND, the Law of England muft be the Rule of 
recovering it. 5 1 


I give 19 Opinion as to the other Point: Vet I can not help think- 
ing, that where a Perſon appeals to the Law of England, He muſt 
take his Remedy according to the Law of England, to which He 
has appealed. e 


There is no Difference, in this Caſe, between the Statute Lau, 
and the Common Law of England: A Contract can not be maintained 
upon the One, that is void by the Other. 3 OM 


The Law of the Place where the Thing happens does not akoays 
prevail. In many Countries, a Contract may be maintained by a 
Courteſan for the Price of her Proſtitution; And One may ſuppoſe 
an Action to be brought here, upon ſuch a Contract which arofe in 
ſuch a Country: But that would never be allowed in 7h:s Country. 
Therefore the Lex loci can not in all Caſes govern and direc. 


The Sentences of foreign Courts have always ſome Degree of Re- 
gard paid to them, by the Courts of Juſtice here: And it is very 


right that an Attention ſhould be paid to them, as far as they ought 


to have Weight in the Caſe depending. 


But if a Man Originally appeals to the Law of England for Re- 
dreſs, He muſt take his Redreſs according to that Law to which 
He has appealed for ſuch Redreſs. Therefore if this Rule of De- 


termination was different, by the Law of France, from our Rule here, 


yet I ſhould incline, that the Law of England where the Action was 
brought, ſhould prevail againſt the Law of France, if they did really 


_ clath with Each other; becauſe the Party ſeeking Redreſs has cho- 
. ſen to apply here. But I give no Opinion at all, on this Point. 


As to the Money LENT—There can be no Doubt; becauſe there 
is no Law either in England or France, that hinders the Plaintiff 
from maintaining his Action for it. She 

As to the Carrying down the INTEREST to a fixed Time, 
Tun CovkT took Time to confider that /ngle Point. 


And 
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And on Saturday the 22d of November, 
Lord MansFitLD delivered the Reſdlution of the Court, 
upon that Point, to the following Effect. 


We have given our Opinion already upon all the Parts of this 
Caſe, except the ſingle Point of CARRYING DOWN THE INTE- 
PEST : Which Opinion was, © That the Plaintiff could only re- 
cover 300 l. the Principal Sum really and bond fide LENT by the 
« Plaintiff to Sir John Bland at Paris. 


The remaining Queſtions are Whether it ſhould carry In- 
« tereſt,” And, © To WHAT TIME ſuch | Intereſt ought to be 
« computed and allowed.” 


As to the former of theſe two e The Caſe ſtated | is, 
© That the Bill of Exchange was given at Paris, for 300 l. there 
* LENT by the Plaintiff to Sir John Bland; tor which, He gave 
the Plaintiff a Security, void, in Point of Law, As a Security.“ 
But the e@rviNG the Bill of Exchange, upon ſuch Conſideration, is 
ſtated in the Caſe, as a Fact admitted; and ſhews that, upon the 
Loan, the Intention and Agreement of the Parties was, © that the 
" Money PER carry Intereſt, if not paid within the limited 
Time.“ 


The ConTRACT remains good, though He gave a void SECURI- 
TY to perform it. So that it is a L1QUIDATED Sum which car- 
TICS Inter 9 from the Time at which it IP to be Haid. 


But the Queſtion is,“ Whether it is to STOP at the 66 
ment of the Action; or to be carried on to the Time of liguidating 


-* hs Debt by the V, erdict or by the Judgment. 


This recs is very ſmall, in the preſent Caſe, and ſcarce 
worth litigating between theſe Parties. But Jam glad of the Op- 
portunity which this Caſe offers, of diſcuſſing the Queſlion and ſet- 
tling the Point, to be a Rule I all Caſes of the ſame Nature that 
may hercafter arile. 


The general Practice of Aſſociates, in taking i in theſe 
Caſes, is (I am informed) to ſtop at the Commencement of the Ac- 
tion, and to allow the Intereit n further down, But this Practice, 
however general, is xo founded in Law, but in Miſtake and Miſ- 
apprehenſion. And this will appear very plain, whether it be con- 
ſidered upon the Foot of natural Juice, or Law. | 


Par IV. Vol. II. FS Firſt, 


„8. 


(very ſhort 
and clear.) 
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Firſt, in Point of JosT1cx—Nothing can be more agreeable to 
Juſtice, than that the Intereft ſhould be carried down quite to the 
actual Payment of the Money. But as that cannot be, it ſhould be 


. pf Br- carried on as far as to the Time when the Demand is * completely 


ally V. Bel- 
lamy, 22d No- liquidated. 


ember 1 760. 


Although this be nominally an Action for Damages, and Damages 
be nominally recovered in it; yet it is really and effectually brought 
for a ſpecific Performance of the Contract. For where Money is 
made payable by an Agreement between Parties, and a Time given 
for the Payment of it, This is a Contract to pay the Money at the 


given Time; and to pay Intereſt for it from the given Day, in Caſe 


of Failure of Payment at that Day. So that the Action is, in Ef- 
fect, brought to obtain a ſpecific Performance of this Contract. For 
pecuniary Damages upon a Contract for Payment of Money, are, 
from the nature of the Thing, a ſpecific Performance; And the 
Relief i is defective, ſo far as all the Money is not paid. 


Then, to conſider it upon the Common and Statute Law. 


There is 10 Statute, nor any Principle of the Common Law, againſt 


it. We have looked into all the Statutes that can be ſuppoſed to 


concern this Practice: And there i is 10 Statute that has any Refe- 
rence to the Matter. 


The Damages given by Statutes, are Where the Action is againſt 


ſuch as come in under Wrong-Doers only; < or where a ſpecific thing 
is to be recovered. 


It is agreeable to the Principles of the Common Law, that where- 
ever a Duty has incurred, pending the Writ, for which no Satigfaction 
can be had by a new Suit, ſuch Duty ſhall be INCLUDED in the Judg- 
ment to be given upon the Action Krach depending. 


* See New of this, there are many Inflances, In a Writ of * Account, the 
Abridgment of 


the Low, Vol. firſt Judgment is, © quod computet: And on ſuch Account, all 


1. pa. 21. Articles of Account: though incurred ſince the Writ, ſhall be cla 


malte an End of their Account. So in the ancient Writ of Aunuity; 
Intermediate Sums grown due pending the Action, ſhall be 2 


cluded in the Judgment; becauſe a new Action can not be brought 
for them. 


© On the Statute of Glouceſter 6 Ed. i. (Whereby Damages are given 
in real Actions, on a Writ of Entry to recover the ſpecific Lands ;) 
That Statute gives Damages general L without ſaying fl what Time: 
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Vet the Conſtruction upon it has been, That they ſhall compute 


« All the Damages that have ariſen, pendent? Brevi,” * 7 * 
| | 14 


When a new Action may be brought, and a Sati faction obtained 


thereupon, for any Duties or Demands which have ariſen fince the 
Commencement of the depending Suit; that Duty or Demand ſhall 


not be included in the Judgment upon the former Action. As in 


Covenant for Non-Payment of Rent, or of an Annuity payable at 
different Times, You may bring a new Action 7arres quoties, as often 


as the reſpective Sums become due and payable. 80 in Treſpaſs, 
and in Tort; New Actions may be brought, as often as new Inju- 
ries and Wrongs are repeated: And therefore Damages hall be aſ- 
ſeſſed only up to the Time of the Wrong complained of. 


But where a Man brings an Action of Aſumpſit, for Principal and 
Intereſt, upon a Contract obliging the Defendant to pay ſuch Prin- 
cipal Money with Intereſt from ſuch a Time; He complains of the 
Non-Payment of Both : The Intereſt is an Acceſſary to the Princi- 
pal; And He can not bring a neu Action for any Intereſt grown 
due between the Commencement of his Action, and the Judgment 


in it. 


Here, the Plaintiff can not bring a new Action for the Intereſt: . 
For He has already had a Satisfaction upon the Defendant's PRo< 


The Court of Chancery has, in Caſes of this kind, often a concur- 
rent juriſdiction with the Courts of Common Law, on Account of 
Aſſets; (nat an extraordinary, but an ordinary Juriſdiction, by rea- 
ſon of the Fund.) And it ſeems abſurd, that two Courts of Juſtice 
who have concurrent Juriſdiction ſhould go by different Rules; They 
ought to act unformiy, as far as may be: The Court of Chancery 
follows the Eccleſiaſtical Court, in Caſes where they have concur- 
rent Juriſdiction. Now in Chancery, Intereſt is computed even up 
to the Day when it is conjectured or agreed that the Maſter's Report 
will be confirmed, (though a future Day,) which they fix according 
to probable Conjecture. I don't know of any Court, in any Country, 
(And I have looked into the Matter,) which don't carry Intereſt 


down to the Time of the 44% At by which the Sum is liquidated. 


Why then may not Juries compute Intereſt to the Time of the 


Verdict, or even till the End of 4 Days within the next Term; (be- 
fore which Time the Plaintiff cannot fign his Judgment?) 


I think I can ſee how this Miſtake has happened : I dare ſay 
that Aſſociates have not diſtinguiſhed between this Species of Action, 


(it 
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* See the Di- 
ſtinction be. 
tween theſe, 


— — 


(it being called an Action of TREsPAss on the Caſe,) and * common 


Actions of Treſpaſs ; (ſuch as Actions for Aſſaults, Batteries, falſe 


in the Caſe of Impriſonments Sc.) 


Hauavard v. 
Bank wi, in this 
Term, pojt 


Carrying down the Intereſt does a Plaintiff complete Juſtice. It is 


agreeable to the Principles of the Common Law, and interferes with 


no Statute. It takes from Defendants the Temptation to make Uſe 
of all the unjuſt Dilatories of Chicane, For if Intereſt is to ſtop at 
the Commencement of the Suit; where the Sum is large, the Defen- 
dant may gain by protracting the Cauſe in the moſt expenſive and 
vexatious Manner; And the x more the Plaintiff 1 is injured, the leſs 
He will be relieved. 


Here, the jury having left the Matter quite open to Us, We can 
bring the Intereſt down to the Time of the Liquidation and Aſcer- 


tainment of the Sum really due from the Defendant to the Plaintiff; 


which is the Time of giving the Judgment. And the Sum, (a Trifle 


indeed in this Caſe,) for which the Judgment is to be entered, will 


then be about 3751. (a little more or leſs.) Therefore let judgment 
be entered for that Sum. 5 


RoLe—That © * he Poſtea be forthwith delivered to the Plaintiff's 
« Attorney; and that the Plaintiff ſhall be at Liberty to 
enter up Judgment on the Verdict obtained in this Cauſe : 
* But it is further Ordered That ſuch Judgment ſhall only 
* ſtand Security to the Plaintiff for the Sum of 375/. Parcel of 
the Sum of 6721. (the Damages aſſeſſed by the Jury ;) And 
«the Plaintiff s Coſts to be taxed by Mr. Owen.” 


 Thurſdny 20th \ This being Grand-Yary Day, It was intended by the Sheriff, and 


Nowember 


£ 700, 


preſſed by the two Knights of the Shire for Middleſex, that All the 
Principal Gentlemen of the County (not fewer than fourſcore in 


Number) ſhould be fevorn of this Grand Jury, in order to their being 
| included in an Addreſs to his Majeſty, from and in the Name of the 


Grand Jury of Middleſex, upon his Acceſſion to the Crown. But, 


upon the Sheriff's Mention of this to Me, it ſeemed to Me to be irre- 


be monſtrous to 3 Fourſcore ; And that the Officer could not | 


gular and improper to ſwear more than 23: Becauſe if a Number 
amounting to #wo full Juries or more ſhould be ſworn, it might 


happen that a Complete Jury of Twwekve might find a Bill to be a true 


One, though other Twelve or even Many more than twelve of the 
very ſame Jury might reject it as an untrue One; which would be 
inconvenient as well as contradictory, and even ſomewhat abſurd 
and ridiculous, 


Lord MANSFIELD, upon being apprized of this, ſaid 1 would 


properly ſwear more than Free and twenty. 


Goodtitle, 
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Goodtitle, ex dimiſſ. Paul Eſq; verſ. Paul, Spinſter. 


IPO the Trial of an Ejectment before Lord Mansfield at Hert- 
ford Aſſizes, a Caſe was reſerved for the Opinion of the Court: 

And the fingle Queſtion was, Whether certain Woodlands paſſed, 

„ by the Vill of the late Dr. Paul, to his Widow; or r deſcended to 


bis Son and Heir, as wundeviſed.” 


The Ejectment was brought by the Son for the Recovery of them; 


by the Deſcription of © twenty Acres of Woodland in the Pariſh of 
Bovington in the County of Hertford. 0 


The Subſtance of the Caſe ſtated was, that Dr. Paul, being ſeiſed 
of divers Frechold and Copyhold Eſtates, and (amongſt others) of 
the Premiſſes in queſtion, made his Will, dated 4th 2 1752, 
in Manner following. As to my Warldly Eſtate, I diſpoſe of it in 
Manner following—Then He leaves Fortunes to his two Daugh- 


ters; and 201. to his Son George, (the Leſſor of the Plaintiff, who 
was his only Son and Heir,) for Mourning. He then gives all his 


Stocks Securities &c, Sc, to his Wife. Then the Will proceeds 
thus—* Whereas I am intitled to a Leaſe-hold Eſtate, being a 
<« Houſe and Yard in Ave-Mary Lane, I give the ſame to my dear 
Wife. I have purchaſed a Barn and Field, in Reverſion expec- 
* tant on the Death of Lady Wilkams, of Mr. Ralph Day : I give 

and deviſe the ſame to my dear Wife, ſubject to her ſole. Diſpoſal. 
I give deviſe and bequeath my two Farms purchaſed of the Truſ- 
tees of his late Grace of Chandos, in the Pariſh of Little Stanmore, 
One in the Occupation of Henry Grubb, the other in the Occupa- 
< tion (lately) of Mr. Fully, to my dear Wife; ſubject to her Diſpo- 


„ fal by Will, or by Deed or Sale, I give deviſe and bequeath all 
my Eſtate in Fleet-Street, conſiſting of Houſes in Johnſon's Court, 


“ Boars bead Court, the Bolt and Tun Inn, and Bolt and Tun Paſ- 


2 9j Jage e, to my cre Wife; with all the Right and Property of en- 


joying them; And alſo my Eſtate in Saint Mary Axe, in the Oc- 
© cupation of Mr. Jacob Cajire, in as full and ample a Manner as 
enjoy the ſame. I give deviſe and bequeath my Freehold and 


** Copyhold Eftate in the Pariſh of Aldenham, in the Tenure of 
Jobn Wrench, and my Frechold Houſe and Orchard in the Back 


Lane of Buſhey, to my dear Wife; ſubject to her ſole Diſpofal, 


© by Will Deed or Sale; As alſo my Copyhold Lands in SHedlington 
in Bedfordſhire, I give deviſe and bequeath my Dwelling- houſc 


and the Lands therewith held, in Buſbey, and the Farm in the 


<© Tenure of John Staines ; together with my Blackſmith's Shop in 
Pax T IV. Vo I. II. 5 1 the 


Friday 21 
November © 


1760, 
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the Tenure of James Wilking, and the little Houſe adjoining, to 
my dear Wife, in as full and ample Manner as I enjoy the fame, 


and ſubjcct to her Ditpoſal as effectually as I have Power to give, 


I alſo give my dear Wife my Eſtate at Chain-Gate in Southwarks, 
conveyed from my Daughter Valentina Snow. I give and deviſc 
to my dear Wife my Fax M at Bevington in the TEXURE F JohN 
S$411TH, ſubject to her Diſpoſal in as full and abſolute a Manner as 
I could diſpoſe of the ſame if living. Laſtly, I make my dear 
Wife Suſannah Paul my ſole Executrix ; And give deviſe and grant 
to her and her Heirs All my Eſtate Real and Perſonal, Freehold 
and Copyhold, mentioned in this my Will: And I give Her jull 
Power to ſell give or grant the ſame in Fee Simple, in as ample 


a Manner as I could do if living. I wrote this with my own 
Hands ; being in good Health.” 


That in the Year 1718, Jonathan Hammond, as Heir to his Fa- 


ther, was admitted to the Farm at Bowngton in the above Will 


mentioned ; for which, One Quit-Rent was reſerved, and One He- 
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riot: And his Admiſſion is as follows; viz. © Ad Curiam Baron' 


Henſhaw Halſey Arm' Domini Manerij præd', ibidem tent” die- 
bus Martis et Mercury viz. decimo et undecimo diebus Junij 
anno Regni Domini noſtri Georgij D. G. M. Br. Fr. et Hiberniæ 


Regis F. D. &c. quarto, Annoq; Domini 1718, coram Carolo 


Pultney Armigero tunc Seneſchallo ibidem. Ad hanc Cur' Pre- 
ſentatum eſt per Homagium, quod Jonathan Hammond alias 
Cooper, Senior, de Great Marlow in Com' Bucks, Generoſus, 
unus Cuſtomar' Tenent' hujus Manerij, Qui de Domino Maner' 


pred” tenuit ſibi et Hæredibus ſuis, per copiam Rutolorum hujus 
Curiæ, Unum Meſſuagium five Tenementum et Firmam tent. 


per copiam Rotulorum, in Parochia de Bovendon, vocat' Great 
Shantocks, per annualem Reddit' 3 J. 6s. 2 d. obiit inde ſeiſitus: 
Ratione inde accidit Domino pro Heriotto, Unus Equus, Valoris 
61. 5s. Et quod Jonathan Hammond alias Cooper, de Great 
Marlow præd' Generoſus, eſt ejus Filius et Hæres, et plenæ /Eta- 
tis: Qui quidem Jonathan Hammond alias Cooper, præſens hic 


in Curia, petiit a Domino Manerj pred” fe admitti Tenent' ad 


Præmiſſ. prædict' cum eorum pertinentiis. Cui Dominus præ- 


dictus, per Seneſchallum ſuum, conceſſit inde Seiſinam per Vir- 


gam; Habend' et Tenend' præmiſſa præd' cum corum Pertinen- 
tüs præfato Jonathan' Hammond alias Cooper, Hæred' et Aſſign' 
ſuis imperpetuum, per Virgam, ad Voluntatem Domini, ſecund' 
Conſuetudinem Manetij pred”, per annualem Reddit 30. 6s. 2d. 


et alia Servitia inde priùs debit' et de jure Conſuet': Deditg; 
Domino pro Fine pro tali Statu fic inde habend' 1/7. 13s. 1 d. 43 


et admiſſus eſt inde Tenens, et fecit Domino fidelitatem.” 


"That 
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That the ſaid Jonathan Hammond kept the Wnorx of the Eſtate 
to which He was ſo admitted, in his own Hands, till the 19th of 
March 1719, and then by Leafe of that Date, demiſed to William 
Smith and Jobn Smith his Son, All that Meſſuage or Tenement and 
Farm, with all and every the Cloſes Fields Pieces and Parcels of 
Arable Land Lay Meadow and Paſture-Ground, with their Appur- 
tenances thereto belonging or appertaining, ſituate lying and being 
in the Pariſh of Bovingdon in the County of Hertford, and which 


aid Meſſuage or Tenement and Farm is commonly called or known 
by the Name of Great Shantocks Farm, and is now in the Poſſeſſion 
of John Harding his Under-Tenants or Afﬀigns, or by whatſoever 


other Name or Names the fame now is or hath been called or 
known; And alſo all Houſes Out-houſes Edifices Buildings Barns 


Stables Yards Orchards Gardens Backſides Ways Waters Commons 


Profits and Commodities Hereditaments and Appurtenances whatſo- 
ever to the ſaid intended to be hereby demiſed Meſſuage or Tene- 
ment and Farm Lands and Premifles belonging or appertaining or 


| therewith letten or enjoyed or accepted or taken as Part or Parcel 


thereof; Excꝝpr and always reſerved out of the ſaid Demiſe, unto 


the ſaid Jonathan Hammond his Heirs and Aſſigns, all and all Man- 
ner of Woop, Woop-GROUN D, HEDGE-Rows, TIMBER, and 


'TRrets whatſoever, with the Lops Tops and Shrowds of the ſame, 
(other than the Lops of Pollard-Trees, and other than Fruit-Trees 


for their Fruit only,) now ſtanding or growing or being, or which 


ſhall at any Time or Times hereafter ſtand grow or be in or upon 


the demiſed Premiſſes or any Part thereof; with free Liberty of In- 
greſs Egreſs and Regreſs to and for the ſaid Jonathan Hammond his 


Heirs and Aſſigns, with Workmen Servants Horſes Carts and Car- 


riages, at all ſeaſonable Times, to fell fell cut down hew out have 


take carry away and diſpoſe of the ſaid Wood Under-Wood Hedge- 
Rows Timber and Trees at their Pleaſure, doing no wilful Spoil or 
Damage to the ſaid William Smith and John Smith their Executors 
Adminiſtrators or Afﬀigns, their ſtanding Corn or mowing Graſs : 
To hold the ſaid Mefſuage or Tenement and Farm Arable Lands 
Lay Meadow and Paſture Grounds, EXCEPT before excepted, unto 
the ſaid William Smith and John Smith their Executors Adminiſtra- 
tors and Aſſigns from the Feaſt-Day of St. Michael the Archangel 
then next enſuing, for 3 Years at 85 J. per Annum. 


That in the Year 1721, Dr. Paul purchaſed from the ſaid Jona- 


than Hammond All the Premiſſes to which the ſaid Jonathan Ham- 
mond had been admitted as aforeſaid : of which Premiſſes a Plan 


had been made in the Year 1719; Which, after the Purchaſe, 


was hung up by Dr. Paul in his Hall. That' this Plan was inti- 
tled © An exact Draught of the Eſtate or Farm of Dr. George Paul, 
* called Shantacks, lying in the Pariſh of Bovingdon in the County 
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* of Hertford, about 3 Miles Eaſt from Cheſham, 4. South from 

* Berkbampſtead, 4. South-Weſt from Hempſtead, and about 22 

«© North-Weſt from Landon; containing AP 
Arable 171 2 12 
Wood 20 o 3o"” 


— 


191 3 2 


That William Smith, the Father, and John Smith, the Son, with- 
out any new Leaſe, enjoyed what had been ſo demiſed by the ſaid 
Jonathan Hammond: And Dr. Paul kept in his own Hanps, 40 
the Time of bis Death, the Premiſſes EXCEPTED ; Which conſiſt of 
Hedge-Rows, which in ſome Places are 3 Poles thick, and in Others 
leſs and only two; and of Chelk-Defls where Wood has grown up 


after the Chalk has been taken away, entirely furrounded by the 
Lands in the Tenure of the Tenant ; and alſo of ON R RNTIRE WOOP 


of Six Acres, entirely incloſed by "the Lands in the Tenure of the 
Tenant or by the Lands of other Perſons. 


The Queſtion is, « Whether the Premiſes þ EXCEPTED in the 
< Leaſe to Smith, and so occupied by Dr. Paul HiMsELF at the 


« Time of making his Will, were by ſuch Will pEviseD 76 bis 


cc Wi dow. 52 
Mr. Eliab 1 was of Counſel for the Plaintiff the Heir at 


Law; And argued that the Woops which were EXCEPTED f of 
the Leaſe from Mr. Jonathan Hammond to William Smith and Job 
Smith, and were eccupred by Dr. Paul Himſelf, did vor paſs to the 
Widow, by this Will; but pescCENDED to the Plaiatiff, his Son 


and Heir, as being un-deviſed at all, 
He urged that the Plaintiff's Caſe was intitled to a fauourable 


Conſtruction; as he appears to be an only Son and Heir at Law, 
diſinherited by his Father, without any apparent Reaſon, (perhaps 


from Caprice only:) And therefore mere Freſumptive Arguments 


- ought not to hurt Him. 


He obſerved, that the Words of this Deviſe a are © I give to my 


Wife my Farm at Bovingdon in the Tenure of John Smith: But 


the Teſtator does not ſay © ALL my Farm at Bovingdon; nor does 
he expreſs it—“ AND in the Tenure of John Smith.” Tis only 
<< my Farm at Bovingdon in the Tenure of J. S. The Court will 


not, in Prejudice to the Heir at Law, reject thoſe Words © in the 
e Tenure of J. S.“ which make the Deſcription of what the Teſta- 
tor meant to deviſe to his Wife : For the Expreſſion i in the firſt Part 


af the Will is not certain, but doubtful. 


4 —d— Ile 


1 
9 > 8%. 


_-  ——_— 
en fs 


— 


Ree a het OA 


1 * 7 — yo ” 
1 * % . x i: $a. FRY "LP 
. Pt» eee Ts N SS er $75.Ge 
er e RY 8 Bp CARER WM 2 3 IAN 


— into his Will, All poſſible Words that can give Every 


Mood. 


Michaelmas Term 1 Geo. 3. 1093 


He cited Bacon's * Maxims of the Lam; Cro. fac. 21. Tutteſham * Pe. 10 
v. Roberts. Cro. Car. 129. Chamberlaine v. Turner. Plowd. 191. 
b. Wroteſley v. Adams; and Shaw v. Bull, Caſes in B. R. temp. V. 3. 
Pa. 592. and prayed to have the Poftea delivered to his Plaintiff, 


Mr. Thomas Clerk (of Lincolns Inn) was for the Defendant: But 
the Court ſaved him the Trouble of ſpeaking. 


Lord Mans1tLD—This is too plain a Caſe, to need any Thing 
to be ſaid on the Defendant's Side. 15 


I never deny making a Caſe for the Opinion of the Court, when- 
ever it is aſked of me, by the Counſel for either Party, at Nt privs 
N that the Caſe be ſet down to be argued within Four Days. 

ut I did and till do think the preſent Caſe to be a very plain 


+ 


I am ſorry that Dr. Paul has not thought fit to make a better 
Proviſion for his only Son : But He certainly meant and intended to 
give ALL his Eſtate to his Wife. He not only expreſſes this Inten- 
tion as to all his Eſtates Freehold and Copyhold, generally; but He 
likewiſe enumerates the Particulars; He gives them All to Her, 


_ abſolutely; And He likewiſe gives Her a Power to diſpoſe of them 


in as full and ample a Manner as He himſelf could do, if living. He 
Thing to 
er. 


The Queſtion turns only upon the Drsckir rio of the Thing 
meant to be here given. The Words In the Tenure of Jobn Smith” 


cannot be underſtood as a Reſtriction: They are an additional De- | 
ſcription ; which will + not vitiate any Thing that is ſufficiently de- + V. Phaden 


ſcribed before. He had before given Her“ his Farm at Bovingdon” ; 15 # e 
(Which had gone at One Rent, and had been uſed and paſſed as One dcerd 


e accord”. 


entire Thing ; and for which, One entire Quit-Rent had been paid :) 


And He adds, as a further Deſcription, That it was © in the Tenure 


< of Jobn Smith.” _ 


What was not in Leaſe to Smith, is to be conſidered in two Lights; 
viz. Hedge-Row Trees and Chalk-Dell Trees; and alſo Six Acres of 


„ 


But the Hedge-Rows and Chalk Dells themſelves are aFually in 
the Tenure of John Smith; though the Trees are excepted. 


As to the Six Acres of Weod-land—Indeed the Soil is excepted out 
of Smith's Leafe, as well as the Trees, But Dr. Paul gives his Wife 
—Parr NV. Vor H.. ——— a 
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a Power to diſpoſe of the Farm in as full and abſolute a Manner 1 
as He himſelf could diſpoſe of the ſame, if living: And He himſelf * 
might certainly diſpoſe of the Soil of theſe Six Acres. x 


It is manifeſtly intended, that the anda Farm ſhould paſs by this 
Will: And the Teſtator never thought of any Reſtriction of his 
Deviſe, but meant theſe Words © in the Tenure of JF. S —only as 


an additional and fuller Deſcription of a Tung ſufficiently aſcer> 
tained before. | 


Mr. Juſt, DEN Iso concurred, that the Teftator's Intention cer- 
tainly was, to deviſe the hole Farm to his Wife; And that He never 
thought of the Exception of the Mood Lands, nor intended to reſtrain | 1 
the Deviſe; And that the Words © in the TEN uRE of J. S“ are 1 

| ny an additional Deſcription. 


Mr. Juſt, W1LMoT was of the ſame Opinion: And He likewiſe 

| thought it a clear Caſe. The Teſtator meant this as an Additional 5 
Deſcription, and not as a Ręſtricthiun. He certainly did not intend 1 
to die inteſlate, as to any Part of his Eſtate, The Words“ in the 1 
« Tenure of J. S.“ are not to be conſidered as Words of Limitation E 
or Reſtraint, © My Farm at Bovingdon,” is, All my Farm at B.“ ” 
If the Teſtator had meant otherwiſe, He mold have ſpecified that | 7 
Part of it which He meant to exclude and except out of this Devile : = 

| But this Deviſe of the Farm is tantamount to his deviſing it by the 
ſpecific Name of Shantacks Farm. The Nature of the Property 
ſhews it. The very Exceptions in the Leaſe indicate that it was 
intended to keep theſe excepted Parts connected with the Farm, and 
not ſevered from it. And the Teſtator could never mean to give Mrs. 
Paul the Lops and Maſt of the Pollards, and the Fruit of the Fruit- 
Trees, and not the Trees themſelves. And yet She would, upon 


this Will, be intitled to 754; as appears fully in Richard Liford $ 
Caſe, 11 Co. 48. 


"6 
vo 


Per Cur, unanimouſly, 
Let there be Jovouent fre the DEFENDANT. 


ts ad: 1. Bodily ver. Bellamy. 
gender | 5 | 4 75 . N 


1760. 


R. Norton, on Behalf of the Plaintiff, ſhewed Cauſe againſt a 
Rule which had been obtained by Mr. Morton, (of Counſel 
for the Defendant,) “ For the Plaintiff to ſhew Cauſe why, upon 

« Payment of the wyoLE PENALTY of the Bond, together with 

all the Coffs in this Court, and alſo the Cofts of the Writ of Error 
brought upon the Judgment given by this Court, The Execution 
= ſhould not be frayed, and Satisfaction entered upon the Record. A 
I The 


3 
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The Caſe was very particular. 


It was an Action brought here, in this Court, upon a Bond given 
at Calcutta (in Bengal) in the EasT Ix DIES, where both Parties then 
reſided, and where the Plaintiff ſtill reſides; but the Defendant is in 
England: At which Place (Calcutta) the allowed Intereſt is 91. per 
Cent; Which is the Rate payable by the Condition of the Bond on 

which the preſent Action was brought, 


The Declaration was in Debt, for 15461. 14s. 6 d. It contained 


tao Counts. One was upon the Bond, for the Penalty of 9165 Ru- 
pees of Calcutta, of the Value of 10311. 35s. of lawful Money of 
Great Britain : The Other was upon a Mutuatus, for 4582 Rupees, 
of the Value of 515/7. 115, 6d. (Reſidue of the ſaid Sum of 1546/7, 
145. 6d.) The Plaintiff laid his Damage at 10/. | 


The Plea was, Non eft factum, as to the iſt Count; And 


& Nil debet, as to the 2d. The Action was brought in 1756: 
And the Cauſe was tried before Ld. Mansfield, in Michaelmas Term 
175% e 2 


Upon the Trial, the Bow was proved: But no Evidence at all 


was given upon the 2d Count, of any Money vent to the Defendant ; | 


Nor had he, in Fact, borrowed any other Money of the Plaintiff, 
than the very Sum for which He gave the Bond. Notwithſtanding 


which, the Verdict was taken (through Miſtake, or Inadvertency) 


for the Plaintiff generally, upon BoTH Counts; And the Judgment 
was entered accordingly, and remained unimpeached. = _ 


At the Time of the Judgment, the Penalty of the Bond was 22 
cient to have anſwered the I hole of the Debt, Intereſt, and Coſts 
then incurred. FO 


But the Defendant had affected very great Delay, in various Me- 
thods. He had brought a Bill in Equity for an Injunction; and 
had taken Exceptions to the Anſwer; and hindered the getting the 
Injunction diſſolved, till Hilary Term 1759; When 
the Exceptions) it was diſſolved on the Merits. 
diately brought a Writ of Error in the Exchequer Chamber, merel 
for Delay; and aſſigned the Common Errors. Then He 
© Nul tel Record” to the Scire facias upon the Judgment. So that 
he prevented the Plaintiff from ſigning his final Judgment, till the 
13th Day of this very Month (9 Days ago.) 


(after arguing 


Theſe Delays having coſt much Time and Money too (as the 
Coſts taxed always fall ſhort of the Coſts out of Pocket,) and the In- 


_ tereſt running on; The Caſe was ſo altered, that at /s Time, the 


PENALTY 


He then imme- 


pleaded 
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PrxALrv of the Bond alone was become inſufficient (by a 


till the Caſe is much otherwiſe, He has no Pretence to apply to the 


pencè. 


* . 13 Car. 


2. Stat. 2. 


3 d 8, 9, 


10. 


The Houſe of Lords; The Court holden before the Lord Chancel- 


be proper then, firſt to conſider What is the fair honeſt Juſtice 


(which is no more than Five per Cent.) from the Time of the _ 


ut 
1501.) to anſwer the Total of the Debt Intereſt and Coſts now in- 
curred, 


It was therefore inſiſted by Mr. Norton, on behalf of the Plain- 
tiff, That the Court would not interfere to give their Aſſiſtance to the 
Defendant contrary to the plain clear obvious JusTICE of the Caſe, RF 
He admitted that if no Evidence was given at the Trial, on the RR 
ſecond Count, of any Money borrowed by the Defendant of the RR 
Plaintiff, there ſhould indeed have been a Verdict taken for the De- 


fendant, upon that Count; and it was a Miſtake, to negle it: But 


he is 700 late to complain of that Miftake ow, If he had com- | 2 
plained in proper Time, the Penalty of the Bond would then have 
anſwered the Plaintiff's whole Demand at that Time due to him: 

But as the Defendant had w:Ifully and obſtinately delayed the Plaintiff, 


Court to ſtop the Plaintiff's taking out his Execution upon the Judg- 
ment as it now ſtands. Sy 


Lord MANSFIELDIlt is admitted that there is a Miſtake in the 
Taking this Verdi&; and, conſequently, in the Judgment, It may 


« of the Caſe;” and © whether the Plaintiff cannot come at it, 
« although this Miſtake ſhould be rectified.. / he can, it is to no 
Purpoſe, for the Defendant to defire it to be re&fied : His wileſt 
way will be, to make Satisfaction immediately, without more Ex- 


The Plaintiff don't inſiſt to avail Himſelf of the Miſtake in the 
Verdict and Judgment, beyond his zu/t Demand. 


The Plaintiff is in Juſtice intitled to recover the Sum really lent 
to the Defendant, together with INDIAN Intereſt till the Signing of 
the Judgment; but with only the legal Intereſt of his Coun 


Liquidation of the Debt by the Judgment. 


The Plaintiff, having been kept out of his Money by a Writ of 
Error brought after a Verdict, is intitled to a Satisfaction for this Da- 
mage, under the Statute of * Car. 2; which obliges the Plaintiff in 
Error to give Security as well for Damages as Coſts: Or He may 
bring an Action of Debt on the Judgment, and have Damages pro 
detentione Debiti. | | e FIT FO 


There are four Courts, (all included under the ſame Act of Par- 
liament, ) to which Writs of Error may be made returnable ; hey 


lor 


— 
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*. and Treaſurer and Judges (under 31 Ed. 3.) for examining erro- 
neous judgments in the Exchequer; The Court of Exchequer-Cham- 
ber, holden before the Judges of the Common Pleas and Barons of 
the Exchequer (under 27 Elig. c. 8.) for examining into Errors in 


the Judgments of * this Court; And this Court itſelf, for corre&- . . B. This 


ing the Errors of the King's Bench 1 in Trelond, Common Pleas here, is confined to 
and other Courts. Cauſes not 


commencing 
here by Origt- 


10 the firſt of theſe, (the Houſe of La „ they give ſometimes ys = 1 
very large, ſometimes very ſmall Coſts, in their Diſcretion, according ,; ere the Ac. 


tion COm - | 

to the Nature of the Caſe and the Reaſonableneſs or Unxeaſonableneſs mences in this 

of litigating the l of the Court below. Court by Ori: 
ginal, the 


Writ of Error 

In the ſecond, It is done by the Lord Chancellor or Lord Kee- is returnable 

per perſonally : And the PraQtice i is, To give Intereſt from the Day in Parkament, 
of ſigning the Judgment to the Day of affirming it there; res 


according to the Current, not 1 to the ſtrictly 2 Rate of 
Intereſt. 


In the third, (the Exchequer-Chamber,) he Courſe for the 
Officer to ſettle it, unleſs any particular Direction be given by the 
Court : And He, in taxing the Coſts, allows double the Money out 
of Pocket or thereabouts, but adds no Intereſt. 


In this Court, upon Writs of Error from C. B. &c, the Officer 
taxes the Coſts of Affirmance; and taxes them in the ſame Manner 
as he taxes other Coſts, though ſomewhat more liberally : But Our 
| the er never has any Regard to Intereſt, nor allows it as of Courſe. 
CouRT themſelves have ſometimes indeed ordered Intereſt to be 
computed on the Sum liquidated by the Judgment below : One In- 
Nance of this was in the Caſe of the Biſhop of London and Lewen, 
againſt the Mercers Company, and is mentioned in 2 Strange 931. 
"That was a Writ of Error upon a 2yare Impedit ; And the Judg- 
ment below was for 70 J. for alf a Year's Value of the Church, and 
For a Writ to the Biſhop : Which Judgment having been affirmed 
here, the Defendants in Error moved, in Eaffer Term 5 G. 2. for 
Coſts and Damages on 3 H. 7. c. 10. And they would have had the 
Damages computed according to the Value of the Church, during 
the Time of their being kept out of their Preſentation. The Court, 
after Deliberation, agrced that it was in their DisCRET1ON, to ſettle 
the Quantum of Damages: : But They did not think it right, to give 
Damages to the Patron, in Proportion to the Profits of the Benefice; 
decauſe He himſelf would not have been intitled to receive them. 
They declared therefore that the Meaſure they went by, was the 
Intereſt of the Money recovcred, the legal Intereſt from the Time 
of bringing the Writ of Error to the Time of affirming the Judg- 


ment. And They directed the Maſter to compute the Damages ac- 
. PART IV. Vo. II. S X cordingly, 
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cordingly, dix. legal Intereſt upon the 701. recovered; and to add 
it to the Coſts. 


So here, in the preſent Caſe, Intereſt cant 5 to be paid after the 
Rate of 9 per Cent. according to the Indian Allowance, till the 
Aſcertainment of the Sum to be paid, by ſigning the Judgment; 
and from that Time, till the actual Payment of the Money, after 
the Rate of 5 per Cent. only, upon the accumulated Sum aſcer- 
tained by the Judgment: For that is the real Damage which the 


Plaintiff has ſuſtained by the Delay of his Execution and An Deten- 
tion of his Debt. 


The Juice of the Caſe is plain: And the Lao is agreeable to it. 


Mr. Morton agreed that his Client, the Defendant, had better 
acquieſce in paying the Plaintiff what was July and fairly due to 


Him, voluntarily and without further Litigation, than to render 
himſelf liable to the Coſts of another Action, 


Wherefore He gave up his preſent Motion: And no Rule was 


taken upon it. 


Bondfield, qui tam &c, ver /. Milner. 


Na ui tam Action, for Uſury, Mr. Stowe ſhewed Cauſe againſt. 


making abſolute a Rule of Mr. Yates's, for diſcharging a Rule 
which had been before obtained by Mr. Store Himſelf, for AMEND- 
ING THE DECLARATION, in altering the Date of the Note; (all 
being in Paper.) He cited Grifith qui tam &c v. Hollyer, Tri rin. 
29, 29G. 2. B. R. Where the Plaintiff had Leave to amend his 
Decliration, by laying the Venue at Alceſter in Warwickſhire, inſtead 
of WidPack in Oxfordſhire; And the Court were clear © that it 
% might be done at any Time whilſt the Proceedings were in 


os Paper: And Mr. Juſtice Drxisox declared and repeated ce that 


« it was an Amendment at Common Law.“ 


Mr. Norten, and Mr. Yates, contra—T be laſt Day of laſt Term, 
* Hodſon, qui this Motion was * denied to Mr. Stowe, Here is Iſſue goined, and 


tam Wc, V. 


Ils ner, Trin, entered on the Roll; And many Terms have elapſed fince the Com- 


1760. (a Caſe Mencement of this Action: : And the Amendment propoſed is to 
very like this; v. 


ary the Count, to add a new Count, which is a new kind of Ac- 
though not 


precitely the tion; For it is to alter the Date of the Notes. 


ſame.) 


The Statutes do not extend to penal Actions: And at Commun 
Law, they come too late. 


In 


. 
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In Sir William Turner's Caſe, * jt is not allowed after Iſſue join- * 2 Mod. 144. 
ed: And Mr. Stowe's former Rule was F at * on that Au- + Hod fon, gui 


tam Ec. v. 
thority, upon Mr. Altbam's Motion. Milner, Trim. 


60. 
Lord MANSs FIELD -The Rule is, That whilſt All i is in Paper, PI 


© You may amend.” Here, he has only miſtaken the Date. In the 
Exchequer, they amend penal Informations. To be ſure, the STA- 
TUTES of Amendment do not extend to penal Actions. This is an 
Amendment at Common Law. 


Mr. Juſt, Dan bn Ther is no Difference between Civil and 


Penal Actions; where they apply as for an Amendment at Common 
Law, and All is zz e 


Per Cur. nid | Noto—The 
Mr. Yates's Rule, to ſhew Cauſe © Why upon Payment of the Eden (though 


« Plaintiff's Coſts of making the former Rule of laſt Term Contrary to 
< abſolute, together with the Coſts of this Application, the repre 
« ſaid former Rule (of Wedneſday prox. poſt tres Trin.) ſhould j, a, 


| ; 1s agreeable to 
not be diſcharged,” was now itſelf DISCHARGED. many later 


Deterinma- 


tions; particularly, to D'Oylq v. Daniel, Tr 1732. & 6 C. 2. Strode v. Tilly, I. 15 G. 2. Rivet v. 


Cholmeley, H. 17 G. 2. Hallit v. Hallet, Tr. 21 C. 2. and Griffith v. Hollier, Tr. 1786: All which were 


gui tam Actions, and All 1 in this Court. ( Hooſon gut tan v. Milner was in the Hurry of the laſt Day of a | 
Term; and only two Judges in Court.) | OS En} : 


Sir William Yea wver/; Fouraker. | . Aoules vath- 
| -. Nowember 
1760. 


Nan Action upon a Oe” WP Note, tried. before Mr. Joſt, 

Noel upon the Weſtern Circuit, It was there ruled by Him, and 
lee by this Court, without Argument, upon a Motion here 
for a New Trial, © That an Acknowledgment of the Debt, after 
the Commencement of the Action, takes it ot of the Statute cf 
Limitations.” 


Rex ver}. Peter Wright, Robert Voſs, ct al. 


N the Motion of Mr. Norton, who moved on behalf of the 

Relations and Friends of one Mrs. Frances Savage, a Woman 
addicted to and almoſt deſtroyed by Liquor, repreſenting that She 
was in the Hands of very improper Perſons, who were ſuſpected to 
be uling Artifices with Her, in Order to the obtaining a Will from 
Her, when She was under very improper Circumſtances of Mind 
to make One; and was too much under their Inſluence, even it 
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Nowember 


- 


her Underſtanding and Memory had been more perfect, and leſs 
diſordered by intemperate Drinking; A Rule was made upon the 
Defendants to ſhew Cauſe Why an Information ſhould not be exhi. 
bited againſt them for the Miſdemeanors charged in the Affidavits. 


It was alſo added to the Rule, af fir? (and without any Rule to 
ſhew Cauſe, as to this part of it,) That Frank Nichols Dr. of Phy- 
« fic, Robert Halifax Apothecary, Catharine Forcer Widow (who 
« was Mother-in-Law to Mrs. Savage, then a Widew,) Thomas 
« Lloyd Gentleman (Attorney for Mrs Forcer,) John Little and Anne 
ee his Wife (Relations to Mrs. Savage,) Margaret Francis, a Nurſe, 
and Jane Francis a Maid-Servant, ſhould at all proper Times and 
*© ſeaſonable Hours, reſpectively be admitted and have free Acceſs 
* to the ſaid Mrs. Frances Savage, Widow, Daughter-in-Law of the 
* ſaid Catharine Forcer, at the Dwelling-houſe of the ſaid Robert 
* Voß, (One of the Defendants) in Furnival's Inn Court Holbourne, 
to conſult with, adviſe, and aſſiſt the faid Frances Savage.” 


N. B. It was repreſented, that She was too infirm and weak, to 
be brought into Court by an Habeas Corpus: (And in Fact, She 
died the next Day.) | NE 


/ 


Doe, ex dimiſſ. Long, ver/. Laming. 


THIS was a Special Caſe, which aroſe upon an Ejectment 
brought for GAvREL-KIN D Lands in Kent, tried before Lord 


Mansfield at Niſi prius. 


The EjeAment was brought by the Heir at Law of One Martin 
Long, for an undivided fourth Part of One Meſſuage &c, in the Pa- 
riſh of St. Jobn the Baptiſt in the Iſle of Thanet in Kent. 


_ Special Caſe ſtated for the Opinion of the Court— 


Martin Long, being ſeiſed in Fee Cc, made his Will &c; and 
thereby deviſed thus I give and deviſe One equal undivided fourth 
* Part &c, unto my Nephew Martin Read, and to the Heirs of his 
Body lawfully to be begotten, as well Females as Males, and 10 
their Heirs and Aſſigns for ever, to be divided equally, Share and 
Share alike, as Tenants in Common and not as Joint-tenants. 
Alſo I give and deviſe one Other equal undivided fourth Part 
Se, unto my Niece in Law Grace Read, Widow of my late Ne- 
fphew Edward Read deceaſed ; and to the Heirs of her Body law- 
fully begotten, as well Males as Females, and to their Heirs and 
* Aſſigns for ever, to be divided equally Share and Share alike, 

| 4 | | 40 as 
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« 25 Tenants in Common and not as Joint-tenants. Alſo I give and 
<« deviſe one Other equal undivided fourth Part Sc, unto my. Niece 
« ANNE, now Wife of William Corniſh, and to the HE IRS oF HER 
% Bopy lawfully begotten or to be begotten, as well FEMALES as 
« Males, and TO THEIR HEIRS AND ASSiGNS FOR EVER, to be 
« divided equally Share and Share alike, as Tenants in Common and 
40 not as Joint-tenants. Alſo I give and deviſe One other equal undi- 
<« vided fourth Part, Cc, unto my Niece Sarah now Wife of S. 
*« Hooper, and to the Heirs Females and Males of her Body law fully 
< begotten or to be begotten, to be divided (as before,) and Yo their 
« Heirs and Afigus for ever.” 


There were likewiſe in this Will, other Deviſes of other Eſtates ; 
viz. © I give and deviſe unto my Nephew J. Tickner his Heirs and 
« Afpgns for ever, All that &c &c,” I give and deviſe my Farm 
“ &c, unto my Siſter Catharine, Wife of William Abbot, and to her 


*« Afigns, for and during the Term of her natural Life; and from 


< and after her Deceaſe, I give the ſame unto my Nephew her Son 


« Willam Abbot and the Heirs of bis Body lawfully to be begotten, 


« for ever: And for want of ſuch Iſue, I give and deviſe the fame 


* to the right Heirs of Me, for ever.” 


And as concerning my Meſſuages &c, 1 give and deviſe the 
< ſame to Elizabeth Long, her Heirs and Aſſigns for ever.” 


And as concerning &c, I give and deviſe the ſame to my Siſter 
e Sarah Tailor and her Aſigns, during her natural Life, provided 


<«© She keep the ſame in Repair: And from and after her Deceaſe, 
< I give the ſame to my Siſter Elizabeth Long her Heirs and Aſigns 
< for ever.” „ 


« Alfo 1 give and bequeath to my Niece Sarah now Wife of 
< of like Money to be divided between them equally.” 


The Teſtator lived two Years after making this Will : He died 


in May 175 1. 


At the Time of making the ſaid Will, the Teſtator's ſaid Niece 


ANNE CoRxN1sn, Wife of Thomas Corniſh, had two Daughters (by 


her ſaid Huſband) then living; viz. Elizabeth and Anne. 


ANNE CoRvw1sn, the Teſtator's Niece, died after the Time of 
Making the Will; but in the Life- time of the Teſtator: And her two 
Daughters, Elizabeth and Anne, ſurvived both their ſaid Motber and 
alto the Teftator Martin Long. | | 


Pak IV. Vor, II. 3 The 


William Long, and to the Heirs of her Body, the Sum of 150 1. 
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The Whole Premiſſes are Gavel-Aind. 


The Queſtion ſubmitted to the Court is Whether, by the 
« DEATH of ANNE CoRNISsH (the Mother) in the Life-time of = 
< the Teſtator, the Deviſe, as to her One fourth Part, was vory KEY 
% or LAPSED: Or Whether the ſaid One fourth Part deviſed as MR 
ce above, or any and what Part thereof, on the Teſtator's Death, 
* DESCENDED to the Leſſor of the Plaintiff, as Heir at Lawto the i 
« Teſtator. 


Mr. Filmer Junior, argued this Caſe for the Plaintiff. 


He endeavoured to maintain that Either the Pole of the One 
fourth Part deviſed to Anne Corniſh was lapſed by her dying in te 
Teſtator's Life-time ; Or, at leaſt, that fome Part of it was fo; 
and that what was lapſed would conſequently deſcend to the Leſſor © S 
of the Plaintiff, as Heir at Law to the Teſtator. DL =» 


Anne Corntsn, the Teſtator's Niece would have taken, He 
ſaid, if She had ſurvived the Teſtator, an Eſtate in Tarr General; 
Or, if not fo, then She muſt have taken One third Part of the Fee 
Simple, as Tenant in Common with her two Daughters: If the for- 
mer, the Whole is lapſed ; If the latter, One third only. 


But He conceived that She would vive taken an Eftate in general 1 | 
Tail, by Puncxast, under this Deviſe. A 


The Word © Hers,” (in the Plural Number 9 i is a Word of legal 
Limitation: And there is no Inſtance, in Caſe of a mere LEGAL © 
Eſtate, where Heirs of the Body“ have been conſtrued to be 
Words of Purchaſe. The Caſe of Bagſhaw v. Spencer was a TRusT., * 


The Court will keep to the legel technical Inter pretation. 


The Caſe of Geodright V. Pulleyn ef at, M. 11G. 1. B. R. report- 
ed! in 2 Ld. Raym. 1437. is material to this Point. 


$ There was likewiſe a Caſe before the Council, on 18th. March = 
1730, at which Ld. Raymond and Ed. Ch. J. Eyre were Both pre- HB 
ſent. It was between Morris, on the Demiſe X Villiam Andrews, 1 
and Tſaac Le Gay and John Wood; upon an Appeal from Barbadbes. | 45 
It was a Deviſe “ to Lucretia, for Life; then to Heirs of the Body i 
« of Lucretia, and their Heirs; and if She died without ſuch Heir 


<« of her Body, then over,” This was. holden to. be an Eſtate Tail 
an Lucretia. 


— 
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There were alſo two late Caſes in Chancery; viz. Wright v. Pearſon, 
June 6th 1758, Trin. 31 G. 2. Where Thomas Raleigh was holden 


to take an Eftate Tail : (This Caſe was upon a Truſt-Eſtate.) The 
Other was King v. Burchell, 20th November 1759, before the Lord 
Keeper Henley. John Blunt deviſed to his Wife, for her Life; then 
to John Harris, for Life; then to the Heir Male of John Harris, 
and his Heirs; And for want of ſuch Iflue, then over. John Har- 
71s was holden to have taken an Eſtate Tail; though there were 


Words of Limitation over. An Appeal was brought; but afterwards 
deſerted. 


The Word © Heirs,” in the Plural, with Words of Limitation 


added to it, has never been conſtrued to be a Word of Purchaſe : 
But the Word Heir, in the fingular, has been conſtrued to be 
a Word of Limitation, 18 


An Eſtate Tail to Anne Corniſh beſt anſwers the apparent Inten- 


ion of the Teſtator. 


Bur if“ the Heirs of her Body” are to be here conſtrued as Words 


of Purchaſe; Then Anne Corniſh and ber two Daughters muſt take 


an Eſtate in Fee Semple, as Tenants in Common and not as Joint- 
tenants.; Each of them One third of the whole One fourth Part: And 


conſequently, as She was (in ?hat Conſtruction of the Deviſe) made 
Tenant in Common, in Th:irds, with her two Daughters, but died 
before the Teſtator ; her One third lapſed by her Death, and de- 
ſcends to the Plaintiff as Heir at Law. 1 


Mr. Thomas Clarke (of Lincoln's Inn) argued for the Defencart. 


He propoſed to conſider the Queſtion, under two general Heads; 
Tit, The Intention of the Teſtator, to be collected from the whole 
Will; 2dly. The Operation of Law, to effectuate ſuch Intention. 


| Firſt—The Intention of the Teſtator plainly was, © That All the 
Children of his Niece Anne Corniſh, both Sons and Daughters 
e ſhould tate; and they only: Though it is not indeed fo clear, 


Whether He meant that they ſhould take as Tenants in Common 
401th their Mother; or after her Death. He probably meant it as 
a Deſcription of Heirs in Gavel-kind : But He-certainly meant, that 
they ſhould take as PukcnastRs; and that they ſhould take an 
Eſtate in Fre; and not that Anne-Corniſh ſhould take an Eſtate Tail. 


This Intention is plainly to be collected, He ſaid, from ſeveral 
other Clauſes in the Will. The ſeveral other Deviſes ſhew, that, 
by © Heirs of the Body,” the Teſtator meant Children: Particu- 


larly, 


77. % Hardwicke mentioned a Caſe of + Liſle v. Gray; where the Word 
was plural, and the fame Determination was made: And that Caſe 
of Lifle v. Guy, was upon a Deed, and at Common Law. 
11 Law v. Davis et al, 4 M 3G. 1. B. R was a Deviſe © to Ben- 


Id. Rayn. ee jamin Jevon and the Heirs of his Body lawfully to be begotten ;” 


} See it alſo, Pa. 205. 


_ it. Remain- 
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. the Bequeſt to Sarab the Wife of Willem Long, and to the 
Heirs of ber Body, of the Sum of 1501, to be divided between 
them equally; which can be taken in no other Senſe, And in the 
Deviſe to William Abbot and the Heirs of his Body, He pan 
his Meaning, by adding © and for Want of ſuch Me. 


Second! y—The Operation of Law will effetuate the Intention of 
the Teſtator, where it is plain and manifeſt, And here is a plain 
manifeſt Intention of the I eſtator, That his Deviſees ſhould take 

by Purchaſe, and not by Deſcent.” 


And * Heirs of the Body, ” (in the plural) may be Words of 
PURCHASE, where the 0 of the Teſtator is clear and evident. 
There is 10 ſuch Diſtinction as that which Mr. Filmer has laid down, 
* That where the Words of Limitation are grafted upon the Word 
* Heir in the ſingular Number, that Word ſhall be conſtrued a 

Word of Purchaſe ; But where the Words of Limitation are graft- 
« ed upon the Word Hezrs in the plural, that plural Word Heirs 
” ſhall always be conſtrued a Word of Limitation.” 

Mich. 1748, In the Caſe of * Bagſhaw v. Spencer, © Heirs of the Body,” 

22 0.2. vyere conſtrued to be Words of Purchaſe. And in that Caſe, Lord 


1561. And Words of Limitation were ſuperadded: Yet it was holden o 
be an Eſtate for Life; not in Tail. 


All the Parts of a Deviſe oupht to be taken into the Conſtruc- 
tion: And the Intention of this Teſtator was, That all the Devi- 
* ſees ſhould here take by Purchaſe.” And the Words are ſuffi- 
cient and apt enough for that Purpoſe. In Proof of his Allegation, 
He cited 1 Co. 95. Shelley's Caſe, cited in 1 Ld. Raym. 205. by Ld. 
Ch. J. Treby, and confirmed by Him. 1:Ld. Raym. 203. Ludding- 
ton v. Kime : And Clerk v. Day, or Cheeke v. Day, thece cited, in 
1 Inſt. 26. 6. Deviſe © to Roberge, and to the Heirs 
in Viner's 4br. “ of Jobn Mandevile her late Huſband, on her Body begotten,” 


dr, Pa. 393. Was adjudged only an Eſtate for Life in Roberge; And that the 4 
Note on Let. Eſtate Tail veſted in her Son; Heirs of the Hody of his Father,” £1 
ter G. 1. 7. being a good Name of Purchaſe. 


If it be objected © That this Intention could not operate to the 

* Daughters of Arne Corniſh as Heirs of the Body of Anne Corn | 
* who was then Wrong, (For that N emo eſt Heres viventis; D) I be 

| | Caſe 


* 
Sos) 
TR 
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Caſe of Burchett v. Durdant, 2 Ventr. 211. (which was Six Times 
determined, under different Names,) is a full Anſwer to that Ob- 
jection; and ſhews that Perſons may take an immediate and veſted 
Eſtate, under the Denomination of Heirs of the Body of a Perſon 
« :{rving,” 


Upon the Whole, The Court will depart from the ſtrict Rules 
of Words of rigid legal Limitation, where the Intention of the Te- 
ſtator is manifeſt ; And it is here ſufficiently plain and clear, to in- 
duce the Court to do fo in the preſent Caſe. 


N. B. This Argument was begun upon the 21ſt of November ; 
from which Day, it was Adjourned to the preſent 25th, And 
now—._ | 


Mr. Filmer replied He denied, that the Teſtator's Intention was 


clear plain and manifeſt; either upon the particular Clauſe in queſtion, 


or upon the whole Will taken together. The Intention ſuppoſed by 
Mr. Clarke is oppoſite to the Teſtator's plain poſitive Words. The 
plain Words muſt be adhered to; And the impertinent or incon- 
ſiſtent Words, rejeted. .Shelley's.Caſe, 1 Co. 89. 


But / the Intention was clear and plain, yet there is a Difference 
between LEGAL Eſtates, and TRus rs: In Bagſhaw v. Spencer, Ld. 


Hardwicke made this Diſtinction; which He founded on the Caſe 
of Coulfon v. Coulſon. And even in Chancery, there is a Diſtinction 


(upon this Point) between what they call a Truſt executed, and a 


Truſt executory. 


As to the Word © Heirs” (in the Plural, ) being deſcriptive of the 


Perſon, although Nemo eſt Heres Viventis— He obſerved that Mr. 


| Juſtice Forteſcue, in the Caſe of Goedright v. Pullyn et aÞ, thought 


that the Word © hi [Heirs] would, in grammatical Conſtruction, 


properly refer to * .N:cholas. dee 2 Ld. 


In all Mr. Clarke's'Caſes, except Law v. Davis, there was a Li- 


mitation for Life: And that Caſe ſtands upon it's own Circumſtan- 
ces. The Words © Heirs of the Body“ were there explained by the 
following Words, © that is to ſay, to his 1ſt, 2d, 3d, and every 


other Son and Sons ſucceſſively &c.” 


So, in Liſſe v. Gray, Heirs Male“ had a plain Reference to 
the Four Sons. 3 OE, . 


The Quotation from Shelley's Caſe, 1 Cv. 95. ö. is only a Caſe 
put by Anderſon, arguendo : The Reſolution is contrary, 1 


As to Luddington v. Kime lt only proves That © Ine may be 


a Word of Purchaſe : But it does not prove, That Heirs of the 
4 Body,“ may be ſo. | 
Pax IV. Vo I. II. IS Upon 


| Raym, 1410. 
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Upon the Whole, Anne Corniſb muſt have taken an Eſtate Jail; 
not an Eſtate for her Life only : But, at leaſt, She was to have taken 
One third of the Fee Simple, as Tenant in Common with her two 
Daughters ; For a Deviſe © to A. et liberis ſuis, and to their Heirs,” 
is a Joint- Fee to All, So is Co. Litt. g. a. expreſs: Which is al- 
lowed and aflirmed in the Caſe of Oates, on the Demiſe of Elizabeth 
Hatterley, v. Jackſon, 2 Strange 1172. 


Lord MANsF1E.1 Þ—The Words are—* to my Niece A. C. and 
to the HEIRS oF HER BoD lawfully begotten or to be begotten, 
as well Females as Males, and to their Heirs and Aſſigns for ever; 


mon, and not as Joint-tenants.“ 


The Queſtion is, © Whether it be contrary to the Rules of Law, 
to underſtand, in this Caſe, © Herrs of the Body of A. C.“ as a De- 
“ ſcription of CHILDREN ; For that ſuch was the INTENTION of 
N the Te . there can be little Doubt. 


It is to be lamented, that Queſtions of this kind have occaſioned 
ſo much Litigation and Expence. The beſt way to ſettle them, is, 
to reduce the Matter, if poſſible, to ſome certain Rules, 


It is clear, that where an Eſtate is given to the Anceſtor © and 
« bis Hears” (either general or ſpecial,) the Term denotes the Qyan- 


lity of the Eſtate which the Anceſtor takes; vz. either F ee Simple, 


or Fee Tail. 


It is clear too, that a Perſon to take as a Purchaſer, may be de- 
ſcribed from very Courſe of Deſcent ; as Heir at Law, Heir in 
Reg Heir or Heir-Male of the Body. 


By an ancient Maxim of Law, ahbough the Eſtate be limited to 
the Anceſtor, expreſsly “ POR Lier, and after his Death to his 


% Heirs, (general or ſpecial,) the Heir all take IP Dan, and 
the Fee thall veſt in the Anceſtor, 


This Maxim was originally introduced in favour of the Lord, to 
prevent his being deprived of the Fruits of the Tenure ; and like- 
wiſe for the Sake of Specta: ty- Creditors. 


y 


The Anceſtor, had the Limitation been conſtrued a contingent 


Remainder, 1ge! have df cyed it for his own Benefit. J he did 


7:5t deſtroy it, the Lord world have loſt the Fruits of his Tenvre ; 


and the Srecialty-Creditors, t their Debts. Therefore the Law ſaid, 
*« Ne tne [tention as it may, where an Eſtate is given to the An- 
ce ceſtor and his Heirs, The Fee ſhall v in HIM.“ 


Faw 


2 a ä | The 
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neral Rule, and turned the Words common 
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The Reaſon of this Maxim has long ceaſed ; becauſe Tenures are 
now aboliſhed, and Contingent Remainders may be preſerved from 
being defeated before they come in Ee: Yet, having become a 
Rule of Property, it is adbered to in all Caſes literally within it, 
although the Reatan has ceaſed. But where there are Circumftances 
which take the Caſe our of zbe Letter of this Rule, it is departed 


from, in favour of Intention ; becauſe the Reaſon of the Rule has 
ceaſed. _ | 


In the Caſe of Ning v. Melling, (1 Vent. 231.) a Caſe was cited 
by Ld. Ch. J. Hale, where a Man deviſed © to his Eldeſt Son for 
« Life, et non alter ; and after his Deceaſe, to the Sons of his 
© Body:“ It was holden to be but an Eſtate for Life, by reaſon of 8 
the Words * © ET NON ALITER.” Yet the © non aliter” was im- * See this 


cc plied, if it had not been expreſſed: But it ſhewed the clear Inten- m "in = 
tion of the Teſtator ; and the Conſtruction was made ſo 


as to effec- large, in the 
tuate that Intention. 1 Caſe of Robin- 


| | | fon v. Robin- 
And in a later Caſe of Backhouſe v. Wells, M. and H. 12 Hes, 64 R 

Where the Deviſe was © to J. B. for his Life onLy, without Im- e Pa. 38. 

ce peachment of Waſte; and from and after his Death, then to the 

« Iſſue Male of his Body lawfully to be begotten ; with Remainder 

ce to the Heirs Males of the Body of that Iflue;”” The whole Court 


were of Opinion, That the Deviſee, was, by that Deviſe, made Te- 


| = 2 held, F. Lacas's 
that the Words © for Life only,” clearly and expreſſly ſhewed the 175 ; . 
Intention of the Teſtator; and thereby took the Caſe out of the Ge- e nee 


cue's Reh. 1 39. 
ly uſed as Words of Li- and 4br. of 
| Cules in Equity 


mitation, into Words of Purchaſe. - 
| 184. N 


Indeed ſuch a Conſtruction as this, cannot be made, but in Caſes 
where it is agreeadl2 do the clear Intention of the Teſtator, that this 
thould be the Conſtruction. For though the Deviſe be“ for Life 
* only,” yet if the Intention of the Teſtator thould appear, upon 
the whole Will taken together, to be manifeſtly etÞerwaſe ; It mall, 
in ſuch Caſe, be conſtrued an Eſtate Tail: As in the Caſe of Ro. V. ante, pa. 
binſon v. Robinſon, M. 1756, 30 G. 2. B. R. . 1 


28. (ut ſup? a4.) 


In the Caſe of f Life v. Gray, (which was upon a Deed) the t“. Sir Tho. 
Words © Heirs Male of the Body”, were, by the neceſſary Conflruc- 7 5 
tion ariſing from the Context, turned into Words of + Purchaſe, Pallet. 14. 
— VI Raym. 278, 
In the Caſe of Allgood v. Withers, * Where One Tſnac Alirood hag 3% 375 
by Deed conveyed his Frechold Land to Truſtees and their Heirs, * In _— 
and his Leaſehold to Truitces and their Executors, Upon T ruſt July ET 
that they ſhould apply the Rents and the Benefit of Redemption, . 


48. 
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to the Plaintiff Hannah Withers for Life ; and after her Death, to 
the Heirs of the Body of the ſaid Hannah Withers and of Iſaac Allgood 


(lince deceaſed) and of Hannah Glaſs and Mary Allgoed, their Heirs 
Executors and Aſſigns, during the Comics of the Eſtate in the 
Premiſſes; The Queſtion was Whether Hannah Withers took for 
Life, or in Tail: And Ld. Talbot held“ That She took an Eſtate 
1 for Life ; and that the Heirs took as Purchaſers,” 


In the Caſe of Bagſhaw and Spencer, All the Caſes. upon this Sub- 


| ject were ranſacked and thoroughly conſidered: And Lord Hard- 


xicke held © that Heirs of the Body, (after an Eſtate for Life to the 
« Father,) ſhould be conſtrued Words of Purchaſe.” 


To take off the Authority of Deciſions in Chancery, It was con- 
tended at the Bar, That as to this Point, there was a Dzſ{zn&1on 
* between a TRUST and a LEGAL FEf/ate; and that even in Chan- 
© cery, there was a Diſtinction upon this Point, between what they 
* call a Truſt executed, and a Truſt executory.” 


It is true, Theſe Diſtinctions are to be met with, and have often 


been mentioned: But there don't ſeem to be much , in Ei- 


ther. 


AlL Truſts are executory : They are to be executed by a Convey- 


ance; And the Parties have a Right to apply to a Court of Equity, 


for ſuch Conveyance. 


In Bagſhaw and Spencer, the Truft was executed, in the Senſe 
of the Diſtinction, and as contraſted with a Truſt executory. 


There ſeems to be as little Ground, in reſpect of his Point, for 


the other Diſtinction between a Truſt and a legal Eſtate. 


ME Court of EquiTy i is as much bound by poſitive Rules and general 
Maxinis concerning Property (though the Reaſon of them may now 


have ceaſed,) as a Court of Law is. 


Whatever is ſufficient, upon a 1 Deviſe, to make an Exception out 


of the Rule, holds in the Caſe of a legal Eſtate, as well as in the 


Caſe of a Truft. If the Intention of the Teſtator be contrary to the 


Rules of Law, it can no more take Place in a Court of Equity, than 


in a Court of Law: If the Intention be illegal, it is equally void in 


both, A Court of Equity can't ſupport an Intention in the Teſtator, 
to create a Perpetuity, or to limit a Fee upon a Fee, or to make a 


Chattel deſcend to Heirs, or Land to Executors. On the other 
hand, If the Intention be not contrary to Law, a Court of Common 
Law is as much bound to conſtrue and effectuate the Will according 
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to that Intention of the Teſtator, as a Court of Equity can be. 
Upon the very Point now in queſtion, the Determinations have 
been agreeable to this Reaſoning. Therefore where the Tru/t of a 
Real Eſtate was deviſed © to A. for Life, and after his Death to 
ce the Heirs of his Body,” Lord Hardwicke decreed a Conveyance 
to A. in Tail; although the Eſtate deviſed to A. expreſſly © for 


« Life, left no Room to doubt of the Teſtator's Intention: But the * Garth a. 
Rule of Law ſaid, © The Heir of the Body ſhould take by Deſcent, Bain pol 
« and not by Purchaſe ;” and he thought, the Rule bonnd a Truſt, 3 


as well as a legal Eſtate. * 


There there are Circumſtances which take a Caſe out of the Rule, 
the Exception holds upon a gal Eſtate, as much as upon a Truſt. 


The Caſe of Liſe v. Gray was a legal Eſtate, upon a Deed : And 


the Judgment was affirmed, (though, by Miſtake, it is faid in Sir 
Thomas Jones, to have been reverſed.) 


Sir Joſeph FekylPs Decree in Papillon and Voyce, was upon a legal 


Eſtate : And Lord King, after conſidering, did not differ from Him; 


but reverſed the Decree, expreſſly upon a new Point, upon the Dif- 
covery of Articles in 1697. 


Some of the other Caſes I have mentioned, were likewiſe upon 
legal Eſtates. 


It is true, Ld. Hardwicke, in Bagſhaw and Spencer, laid Hold of 
this Diſtinction, to avoid expreſily over-ruling the Certificate in 
_ Coulſon and Coulſon : : But He certainly did not agree in Opinion with 
that Certificate. In ſpeaking of it, when he delivered his Judg- 


ment in Bagſhaw and Spencer, He expreſſed Himſelf thus“ 3 


© that Caſe be Lau: And One of the laſt Things he did in the 
Court of Chancery was, to fend a like Caſe to this Court for their 


Opinion ; And He told Me, He did i it, to have Coulſon and Coul- 
« ſon reconſidered Mes 


IT APPEARS therefore from All that I have been ſaying, That 
there is No ſuch fixed invariable Rule as has been ſuppoſed, That 


Words of Limitation ſhall NEVER in any Caſe be conſtrued as 


* Words of Purchaſe.” 


And the preſent Caſe is the ſtrongeſt that I can form any Imagi- 
nation of, to juſtify a Conſtruction, that the Heirs of the Body 
* Anne Corniſh ſhall here take as PuRCHasERs.” The Deviſe 
can not take Effect at all, but muſt be abſolutely void, unleſs the 
Heirs of her Body take as Purchaſers. 


PART IV. Vor. 3 6A Ir 


» cery, 18th 
July 1755. 
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Ir muſt be ober ved, that the Lands deviſed by this Will are Ga. 
'VEL-KIND. The Teſtator had Nephews and Nieces, and great Ne- 
phews and great Nieces : And He provides for them, by 4 diſtinct 
Clauſes in his Will, according to the 4 diſtin& Stocks. 


It is agreed, that where Words of Limitation are grafted upon 
the Word © Heir” in the fingular Number, ſuch Heir ſhall take by 
* 1 Co. 66. PURCHASE. This is ſettled * in Archer” s Caſe, and was admitted 

in the Caſe of Dubber, on the Demiſe of Troliope, v. Trollope, P. 8 G. 

2. B. R. (though that Caſe was diſtinguiſhed from Archer's Caſe, 

+ 7. Robinſon by having + no Words of Limitation ſuperadded to the Words firſt 
on Ca kind, © Heir Male.“) The DisTINCTION is, That where it appears 
bs pr? par to be the Intention of the Teſtator, that there ſhould be a Succeſſion 
Cl gal. in Tail, it would totally defeat chat Intention, if All were to veſt 
ty, Je 1, fa. in the f Son: But where it does at appear that the Teſtator in- 
37% ze, tended a Succeſſion in Tail, there indeed the Uſin ng the Word 


Heir“ in the ſingular Number, may be a Cireumſtance of great 
Weight. 


No the Term © Heirs,” (in the plural,) in the Caſe of Gaver.- 
KIND Lands, anſwers to the Term © Heir“ (in the finguiar) in the 
common Caſe of Lands which are 70? Gavel-kind : For the Word 


Heir“ (in the frgular) would not ſerve for Gavel-kind Lands; 
It muft be „ Heirs'“ (in the . 


Therefore All the Arguments and Reaſonings that are applicable 
to the Word © Heir (in the ſingular,) in the common Caſe of Lands 
not being Gavel-kind, hold with equal Strength and Propriety, 


when applied to the plural Termination“ Hers,” when the Lands 
are Gavel-Rind. 


And it is manifeſt that the Teſtator does not here mean, that this 
One Fourth ſhould go in a Courſe of Deſcent in Gavel-kind; For He 
gives it to the Heirs of her Body, as well Females, as Males; and 
mentions Females, not only expreſſly and particularly, but even prior 
to Males. The:cfore they can not take otherwnſe than as PURCHA- 
SERS. It would be a b Deviſe, if the Words were to be conſtrued 
as Words of Limitation: For He breaks the Gavel-kind Deſcent, 
by giving it to Females as well as Males. It can not deſcend to Fe- 
males as well as Maies, by the Rules of Gavel-kind : And yet He 
ſeems to lay the chict Streſs upon the Word © Females.” He adds 
likewiſe, © and to their Heirs and Afigns for ever, to be divided 
© equally Share and Share alike :”* Nay, He goes further“ as Tenants 
in Common and not as Joint-tenants,” But this could not be, if 
they were to tae in the Courſe of Gavel-kind Deſcent : For in ſuch 
Caſe, they mull take as Co-parceners. 
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The Teſtator's Diſpoſition of One of the proportions of his Eſtate 
ſhews his Intent as to the t: I mean the Deviſe of the One Fourth 
to the Widow of his deceaſed Nephew Edward Read, and to the 
Heirs of her Body Cc; which can receive no other Conſtruction, 
but that 20% Heirs of the Body muſt rate as PuRCHAsERs. For 
though this Nephew was dead, yet He uſes the very ſame Words 
in this Deviſe as in the reſt: But He could not mean that his Ne- 
phew's Widow ſhould take an Eſtate Tail in that whole One Fourth, 
or a joint Fee with her Children in any Part of it. Therefore the 
neceſſary Conſtruction of that Deviſe is a wy Argument of his In- 


tention and r N as to the reſt. 


As to Anne oem 8 taking a Fe jointly awth ber two Daughters, 
in Thirds, as Tenants in Common; There can be no Ground for 


fuch a Conſtruction. For it is clearly the Teſtator's Intention, that 
the Heirs of Anne Corniſb's Body ſhould not take till after her Death: 


And as the Deviſe to Her has no Words of Limitation added to it, 
It is of Courſe a Deviſe to Her for her Life; and what She would 
have taken, if She had ſurvived the Teſtator ous have been an 


Eſtate for Life. | 


Upon the Whole, As no Man can doubt of this Teſtator's InTEN- 


TION ; And as this is the oNLY Method of EFFECTUATING it; And 
as there is no Rule of Law that prevents Heirs taking as Purchaſers, 


where the Intention of the Teſtator requrres that they ſhould do ſo; 


Iam of Opinion that Judgment augin to be given for che Defen- 


dant. 


Mr. Juſt. Dxxisox concurred with His Lordſhip in Opinion, 


That Courts of Law (as well as Courts of Equity) will always 
_ © conſtrue Wills agreeably to the Intention of the Teſtator, if ſuch 


Intention be not contrary to and inconſiſtent with the Rules of Law:“ 


And He ſhewed that the Intention of the Teſtator, in the preſent 


Caſe, muſt have been, that the Heirs of the Body of his Niece 
* Anne Corniſh ſhould take as Purchaſers;”* making the like Obſer- 
vations as his Lordſhip had done, upon the Lands being Gavel-krnd, 
and their being deviſed to the Heirs Female as well as Male. 


And He held, that it is not difagreeable to or inconfiſtent with the 


Rules of Law, That © Heirs of the Body” ſhould, in 25 Caſes, be 
conſtrued as Deſi natio Perſone : (a Poſition, not to be diſputed, at 
this Time, after ſo many concurring Reſolutions.) And this Caſe 
now before the Court is One of the Caſes where they muſt be ſo con- 
ſtrued. Therefore the Heirs of the Body of A. C. muſt here take 
by PURCHASE: They can take no e . 


And 
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And there is no Foundation for ſuppoſing that Anne c. if 
She had ſurvived her Uncle, could have taken apy Eſtate Jeantly 
with her Dauglters, as Tenants in Common. 


(Mr. Juſt. FosTER was abſent.) 


Mr. Juſt. WILMOr premiſed, That the Court were obliged to 
the Gentlemen who had argued this Caſe at the Bar, for declini 
to go into that long String of Caſes uſually cited upon this Subject. 


For the Principle that muſt govern all Caſes of this kind, is the 
InTENTION of the Teſtator, provided it be not inconſiſtent with 


the Rules of Law. And all Cafes which depend upon the Intention 
of the Teſtator (which is the Pole-Star for the Direction of Deviſes) 
are beſt determined upon comparing all the Parts of the Deviſe it- 


ſelf, without looking into a Multitude of other Caſes: For Each 


ſtands pretty much upon its own Circumſtances; And One is no 
Rule for Another, or very ſeldom at leaſt. 


Here, the Teſtator intended, beyond all Doubt, That the Cl. 
dren of his Nephews and Niece ſhould take the Iberer in Fee 


Simple, both Males and Females, per ns, as Tenants in Com- 


mon. And this 1s a — Intention. 


But this intent can not fake Effect by giving an Eſtate in 


Tail or in Fee to the fir Taker: For the Intention of the Teſtator 
muſt be ſabſer vient to the Law; and not the Law to the Intention 
of the Teſtator. Now a T eſtator, be his Intention what it will, 


can not make an Eſtate deſcend to Males and Females All together; 
nor Gavel-kind Lands to deſcend to them as Tenants in Common. 


The Teſtator's Intention can not, therefore, take Place, by giving 


Anne Corniſh an Eſtate Tail. 


Well then | What is to be done? Why (as my Lord Coke fays) 
You are to mould the barbarous Words and Expreflions of the Teſ- 


tator, ſo as to effefluate his Intention; if you can do ſo, without 


going contrary to the Rules of Law : But * cannot do this, con- 


— — to the Rules of Law. 


The Queſtion therefore, in the preſent Caſe, comes to this; 
„ Whether it be abſolutely neceſſary, that the Words Heirs, or Heirs 
« Male, or Heirs of the Body, muſt be, in all Caſes, and under all 
* Circumſtances, Words of 5 


Now it is certain, that in ſome Caſes and under ſome Circum- 
ſtances, they may be conſtrued Words of Purchaſe ; either upon a 


* 7. ante, pa. Mill, or upon a Deed. T he Caſe of * Liſle v. Gray was upon a 
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Deed. And there is a Caſe in Palm. 3 59. Waker v. Snowe, which 
was likewiſe upon a Deed : © Edward Egerton conveyed Lands by 
« Fine, to the Uſe of Himſelf for Life, Remainder to his firſt Son 
<« and the Heirs Male of his Body begotten Cc; and fo to his Six 
Sons; Remainder to the right Heir Male of the ſaid Edward 
Egerton to be begotten after the ſaid ſixth Son, and of his Heirs 
Male. This was holden to be only a contingent Eſtate, and 
not an Eftate Tail in Edward Egerton; becauſe it was limited to 
ce particular Perſons.” They are not to be conſtrued as Words of 
Limitation, either upon a Will or upon a Deed, when the manife 


ct 
ce 
ct 


cc 


Intention of the Teſtator or of the Parties is declared to be, or 


clearly appears to be, © that they ſhall not be ſo conſtrued,” 


Now it is plain, in the preſent Caſe, that the Teſtator did not 
mean to uſe Words © Heirs of the Body,“ as Words of Limitation : 


It is as clear as if He had expreflly ſaid, I do rv intend theſe 


Words in that Senſe.” 


And as to Anne Corniſb's taking an equal Share in Fee Simple, in 
Common with her Daughters—That Conſtruction can never hold: 
For it is moſt certain, that the Teſtator did not intend the Diviſion 

into equal Shares to be made till after Anne Corniſb's DEATH. 


This fame Conſtruction is further confirmed by the Clauſe which 
deviſes One Fourth to his Niece in Law Grace Read, the Widow of 
his deceaſed Nephew, and to the Heirs of her Body, in the ſame 


Form of Expreſſion. For it can never be imagined, that it was 
his Intention to give Her, (who was only the Widow of his Ne- 


phew, ) an equal Share of the Fee Siniple and Inheritance, with his 


natural Relations. 


Per Cur. unanimouſly, 
JupGMENT for the DEFENDANT. 


Haward verſ. Bankes Eſq. 


XR. Serj. Hewitt, fupported by Mr. Aſpinali, Mr. Campbell, 


and Mr. Winn, moved in Arreſt of Judgment, after a Verdict 


for the Plaintiff. 


Wedneſday 
20th No 


ber 1769. 


This was an Action pon the Caſe, (or at leaſt, it was fo laid, 


for Damage done to the Plaintiff's Colliery, by what the Defendant 
had done in his own Colliery and within his ewn Soil: Which Col- 
liery belonging to the Defendant lay near to that of the Plaintiff, 
and COMMUNICATED with it, though not immediately but med: ately, 
there being ſome other Collieries lying between them. 
PART IV. Vol, II. 6B The 
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The Declaration conſiſted of three Counts, all laid as in Treſpaſs 
hon the Caſe, A Verdict paſſed for the Plaintiff: And the Judg- 
ment was taken as an ENTIRE * on all the three Counts. 


The Objection n now made by the Defendant's Conte, in Arreſt 
of Judgment, was, That two of theſe 3 Counts are really and en- 
tially in TREsPAss, (though they are laid as in Caſe;) And that 


Treſpaſs and T reſpaſe on the Caſe can xo be JOINED in 5 fame Ac- 
tion. Hardreſs 60, Preſton v. Mercer. 2 Ld. Raym, 1399. Rey- 


olds v. Clarke. 1 Ld. Raym. 272. Courtney v. Colletf. Carthew 436. 


*. ante pa. 
1087, 1088, 


S. C. Courtney v. Connett. Regiſter of Writs (two Places) De fof- 
ſato terra et fimo impleto; per quod &c. 


The DisTINCTION between * Treſpaſs and Caſe, they ſaid, was 
This: IMMEDIATE Damage tothe Plaintiff's Property, is a Ground 
for Treſpaſs; ConsEQUENTIAL Damage to it, is a Ground for 
Caſe. Now two of theſe 3 Counts are immediate Afs, (“ that the 
* Defendant cAusED great Quantities of Water to be conveyed, 
through divers other Collieries, into the Plaintiff's Colliery 


10 whereby c;“) and they are therefore, properly, in Tcolpat 


vi et armis: But the 3d Count lays the Damage to be conſeguential; 
and is therefore rightly laid in Caſe. So that it appears upon the 


Face of the Declaration, _ * That Treſpaſs and Caſe art here Joined 
* together.” 


The Plaintiff's Counſel 3 the Law ; but denied the Fat : 


For they inſiſted, That All the three Counts were ſtrictly and pro- 


<« perly Treſpaſs upon the CAsE, and laid the Damage to be 8 


„ nit and not immediate.“ 


Tur Coukxr (without hearing the Plaintif?'s Counſel ) over- 
ruled the Objection. 


The Plaintiff deſcribes, in his Declaration a Fact which, as it 
comes out at the Trial, may, or may not, be a proper ſtrict Treſ- 
paſs : It might, at the Trial, be proved to be either Treſpaſs, or 


Caſe ; either One or the Other of them, according to the Evidence. 
And it appears, that it was here proved at the Trial, to be Treſpaſs 


Mr. Juice 


 FosrER was 
at Bath during 


this whole 
Term. 


upon the Caſe, IF it had been proved to be Treſpaſs vi et arms, 


the Plaintiff muſt in that Event, have been nn. ſuited. Before the 


Trial, it ſtood indifferent, Whether it would come out to be the 
One, or the Other; However, in the Nature of the Thing, it 
muſt be a conſequential Damage; as the Act complained of was 


done upon the Plaintiff's own Soil. 
Let the PLAINTIFF be at Liberty to enter up his Judgment. 


The End of * Michaelmas Term X760,. 188 
Hilary 


Hilary Tem 
8. Geo. 3. B. R. 1761. 


The Cover was now full again. 


Rex wer/. Turlington, 


N Saturday laſt, the 24th of January, a Motion was made 
for a Habeas Corpus to be directed to Turlington, the 
Keeper of a private Mad. houſe, commanding him to bring 


up the Body of Mrs. Deborah D'Vebre, who was con- 
fned there by her own Huſband, | 


| The CourT thought it fit to haye a previous Inſpection of Her, 
by proper Perſons, Phyſicians and Relations; and then to proceed, 
as the Truth ſhould come out upon ſuch Inspection. And a Caſe 
was hinted at where an Inſpection was ordered, in the“ laſt Term. 


Wedneſday 
28th January 
1761. 


* Bae v. Pe 
Wright et al", 
24th Neu- 


ber 1760. 


A Rule was accordingly made, © That Doctor Robert Monroe, 


and ſeaſonable Hours, reſpectively be bad and have free Ac- 
« ceſs to Mrs. Deborab D- Vebre, the Wite of Gabriel D'Vebre, in 
the Aﬀidavit mentioned, at the Mad-houſe kept by Robert Tur- 


lington, at Chelſea, 1n order to conſult with adviſe and affiſt the 
« ſaid Deborah D'Vebre.” 


On Monday the 26th, An Affidavit of Dr. Monroes was read; 


J. ante 1100. 


+ Peter Bodkin, and || Edmund Kelly ſhall at all proper Times + Her neareft 


Relation. 


| Her Atior- 


ney. 


5 and Dr. Monroe alſo perſonally aſſured the Court, That He had 


*« ſeen and converſed with this Woman, and ine her Nurſe; 


and ſaw no ſort of Reaſon to ſuſpect that She was or had been 
* diſordered in her Mind: On the Contrary, He found Her to be 


very ſenfible, and very cool and diſpaſſionate.“ 


Lord MaxsrIEID— Take a Writ of Habeas Corpus : And if 
this ſhould appear to be the Caſe, We ought to go further. 


Mrs. D'Vebre was now brought into Court by Mr. Turlington. 
But x no Return was indorſed upon the Writ, 


She 
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Roe, ex dimifſ. And on Affidavit That Boggu/t, the Tenant in Poſſeſſion ab- 
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She appeared to be abſolutely free from the leaſt Appearance of 
Inſanity, 


She was prepared to have ſworn Articles of the Peace againſt her 
Huſband ; and they were offered in Court, ready ingroſſed; But 
not being ſtamped, they could not be read. 


She was permitted to go away with her Attorney, to his Houſe ; 
Ile undertaking to produce Her here to Morrow Morning. 


Note She deſired not to go back to the Mad-houſe : And the 
Court would not permit her Huſband to take Her, under the 


preſent Circumſtances of Danger apprehended by Her from 
Him, 


It afterwards ended in a Compromiſe, and an Agreement to 
ſeparate. | 


Tri 29th Sprightly, on the Demiſe of John Collins, ver. Hum- 


January 


1761. | phry Dunch. 


In Ejetment— Es s 5 
: N Mr. Clayton's Motion, fagporied by Mr. Gould, who cited 
2 Caſes out of Barnes; (Vol. 2. Supplement 23. * 26. +) 


e Sm « ſconded; and that the Plaintiff had perſonally ſerved bis Niece, 


Doe. e who was the only Manager of this Houſe, and reſided in it; and 
þ 36h 25.50 e had alſo fixed up ancther Copy of the Declaration upon the Pre- 
dimiſſ. Knight, « miſſes 3* 3 | | 


v. Dean. 


Note—Theſe 


' Caſes are not. The Covkr, perceiving the Inconvenience that Landlords might 


in the iſt ſuffer by being kept out of Poſſeſſion, thought it reaſonable to 


Edit. 1754. make a Rule upon the Tenant in Poſſeſſion to ſhew Cauſe * Why 
Judgment ſhould not be entered up againſt the caſual Ejector;“ 


and accordingly did make ſuch Rule: And they further Ordered 
that Notice of the preſent Rule, being given to any Perſon in the 
Houſe, ſhould be ſufficient; And if no Perſon was in the Houſe, 
then to be affixed to the Door SSW. MPH 


On Wedneſday 11th February This Rule was made abſolute with- 


out Defence; on Affidavit of Notice being given to the Niece, and 


47: ts . alſo affixed to the Door of the Houſe, || 
 accord* ; Go. OP 8 


rigbt, ex dimifſ, Methald, v. No- Rigbt; 23d May 17613 and Fern, ex dimiſſ. Tyrrell et al, v. Denn; 26th 


May 1761. 
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HE APPIRMATION of .a Quaker, (namely, John Lees of 


Lantriſbent in Monmouthſhire) was offered, in Exculpation of 
Mr. Gardner the Defendant, upon ihewing Cauſe why an Informa- 


tion ſhould x not be exhibited againſt Mr. Gardner for a Miſdemea- 
nour. 


Rex ver /. Jonn Gardner Eſq. Thurſday th 


The Reading of this Affirmation was objected to, by the Pro- 


ſecutor's Counſel ; and not much intel upon, by the Counſel for 
the Defendant. 


The Cover held clearly, That a Quaker's Affirmation could 
not be read, in Support of a Criminal CHARGE : But They thought 
that an Affirmation might be read in Defence of a criminal Charge, 

if the Perſon charged was Himſelf a Quaker, in order to exculpate 


Hinſelſ. 


In this third Caſe of a Quaker" s collateral Evidence, in Aſſiſtance 
of the Exculpation of anNoTHER Perſon, when the Quaker himſelf 


was not charged at all, They thought his Affirmation ought nat to 
be read: And accordingly, It was withdrawn. 


| Biddlecombe , Kervell. Friday bm 
_ JP 
1761, 


* 


＋. HIS was an Action of Replevin, upon a Diſtreſs of Hogs ta- 
ken-in the New Foreſt in Hampſhire. The Defendant makes 
Conuſance, as Bailiff to the King; and juſtifies the taking the Hogs 
Sc, as Damage Jeaſaut in the ſaid New F oreſt | in the King's Soil. 


Plea i in Bar—Por that, though the Soil is the King' 8, Yet the 

King (5 Ja. 1.) granted to the Earl of Southampton &c, a Right f 

Common for &c, and PN N AGE for Hogs &c, within the ſame Fo- 

reſt &c, at ALL Times of the Year, as well in the Fence Month, 

as at other Times c; Except &c. Then it deduces the Title to « 
Ec; in Whom the Right was, at the Time of making the * Statute * This Sta- 
of 9 & 10 V. 3. c. 36. Intitled An Act for the Increaſe and Pre- giveathe King 
* ſervation of Timber in the New Foreſt in the County of South- Liberty to in- 
* ampton: and ſets forth That Incloſures of 1000 Acres were Cloſe cas 


made, agrecable to the AQ ; but not of any more than One thouſand 2 


Acres; (1000 

Acres. | | immediately, 
| and the other 
1000 at a ſpecified Time; 3) + and — 200'in each Vows, for 20 ſucceſſive Years. I + See the 


Note in next Page. 
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It then deduces the Title down to the Duke of Montagu ; and 
ſhews a Demiſe from him to the Plaintiff, under which, He claims 
a Right of Common and Pannage in thoſe Parts of the new Foreſt 
7518 are not incloſed; and ſhews Enjoyment thereof accordihgly : 
And therefore concludes that the Defendant took them de 27719 
ſud propria, &c. 


The Replication of the Avowant admits the Original Right of 
Common and Pannage to have been as ſtated ; But relies on the 


*$Set,g. * Clauſe in the Act, e That Every Perſon baving any Right of 


(c 


Common of Paſture or Pannage, or any Privileges within the ſaid 
ec Foreſt or any Part thereof, ſhould enjoy the ſame for the future, 
in MANNER FOLLOWING ; vi. their faid Right of PANNAGE, 
ce between 14th September and 11th Nevember yearly, from and after 
« Maicbaelnas 1716, and not before; on Forferture of any Hog Pig 
« or Swine that from and after the Feaſt of St. Michael next, and 
© before the Time aforeſaid ſhall be found in the Waſtes of the ſaid 
* Foreſt: And their ſaid Right of Common of Paſture ſhall be and 
is hereby continued to them in and through ſuch of the ſaid Waſte 
Ground of the ſaid Foreſt, at ſuch Time and Times as the ſame 
„ ſhall not be incloſed as aforeſaid; the Time of the Fence-Month, 
„ (viz. 15 Days before and 15 Days after the Feaſt of St. John the 
Baptiſt, yearly) and the Time of the Winter-Heyning, (vis. from 
the 11th Nevember to the 23d of April yearly) excepted. oe 


A 
al 


Ihen it ſtates, that the Hogs &c were found Damage feaſant, be- 

| tween the 11th of November and 2 3d April &c, within the Time of 

the Winter Heyning ; And therefore He had a Right to take them 
Damage feaſant Ge, and did ſo: Which He avows and juſtifies. 


The Rejoinder ſtates That ſuch a Time (ſpecifying the Day) was 


| + Note. The the firſt Seſſion of Parliament held after the Year 1699 ; + And that 
particular at the End of that Seſſions, the remaining One thouſand Acres were 


Time ſpecii- NO admeaſured ſet out or incloſed, nor are yet admeaſured Sc; 


ed by the 


Statute ($ 1.) and avers that even at this Time, 100 > Acres and no more are in- 


for admea- - cloſed. 
ſuring ſetting 


out and incloſing the /econd- Thouſand Acres, was from and . after the Determination of the 1 


« Seſſions of Parliament which ſhould be held after the Year of our Lord 1699. a. 
To this Rejoinder, the Avowant demurs. 


Mr. Huſſey argued for the Avowant ; and undertook to maintain, 
That the At of 9 & 107F. 3. c. 36. meant to reftrain the Right of 
Common and of Pannage.; whether the Inclgſure of the remaining 


+ Note—In thouſand Acres was * ever made, or not. 


Fact, the In- 


| lölürd of 1000 Acres was made: And the other tata were not incloſed, 


4 The 


Hilary Term I Geo. 3 


— 


The Queſtion depends chiefly on * the gth Section of this Act: 
Which Mr. Huſſey diſcuſſed and argued upon, at large. 


Mr. Burland contra—for the Plaintiff in Replevin. 


The 1ſt Queſtion is, Whether the Proviſo ever intended to take away 
the Plaintift's Right. 


2d Queſtion—Whether (if it did „) the Plaintiff's Right is taken 
away, by incloſing 1000 Acres ne 


Firſt—It only meant to take away Preſcriptive Rights of Com- 
mon: JV. 20 C. 2. c. 3. for the Increaſe and Preſervation of Tim- 
ber within the Foreſt of Dean; (from whence this Proviſo is literall 
+ tranſcribed.) And He cited Sir Francis . s Caſe, 8 Co. 
136. 


Secondly—This Right could not be taken away by a partial In- 


. Cloſure. 


Mr. Huſſo, in Repl y—(1K) Hog s can not be within a Preſcrip- 


F., io,. 
3. c. 36.5 9. 


1 Fin. of 


that Act of 
20 C. 2. 


rive Right: The Right for hem Toaſt depend upon Grant. And 
This is a ditin# independant Proviſion. (ad) Some Part muſt be 


many Years before it could be incloſed. It was not neceſſary to 
incloſe the Remainder, at the preciſe Time mentioned in the Act. 


Lord MANSFIELD held it clear, that the Statute meant that the 


Right of Common in the znclofed Parts, ſhould be reſtrained ABSo- 


'LUTELY, ſo long as they ſhould remain incloſed; but be continued 
in the unzncloſed Parts only, under certain Limitations and Exceptions: 
But the Right of PAN NAG E is abſolutely taken away, for Eighteen 
Years; and after that, reſtrained to à particular limited Time ; And 


"theſe Hogs were there ound, at a Time when they ge not to 


have been there. 


2d. The Incloſure of the bole is not neceſſary: It is at a Con- 


dition precedent, © That the Whole ſhall be firſt incloſed, before 


ce the Reſtriction of Common ſhall at all take Place.” 


Mr. Juſt, Dzx1oN and Mr. Jo Fand agreed with His Lord- 
ſhip in Opinion. | 


Mr. Juſt. WiLMor—1f, This is a Common appendant by 
Grant. The preſent Queſtion only reſpects Pannage : The Action 
is brought for "king Hogs only, The Act gives the Crown the 


Power of incloſing 6000 Acres in the Whole, for the Sake of in- 


creafing and preſerving the Growth of Timber; And this is M be 
always 


* 
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always free from Common and all Rights Se, whilſt it remains in- 


Cloſed : But as to the unincloſed, the Right remains as it was, unde 
certain Limitations and Exceptions. 


But the Right of PannaAGE is quite taken away for Eighteeen 
Years; and is even then reſtrained to a certain limited Time, viz. 
between 14th September and 11th November, . 

2dly. And theſe are two diſtinct Clauſes. The Incloſure is not 
a Condition precedent, Sir Francis Barrington's Caſe does not prove 
any thing in the preſent Caſe, nor interfere with any thing that I 
have ſaid. 


Per Cur. JuDGMENT for the DzrzxnDanr, 
[Mr. Huſſey's Client.) 


Tully oh Hallet Eſq; and Others ver}. Eaſt-India Company. 
February | | hy 
55 IPON ſhewing Cauſe againſt a Rule Why the Defendants 
CA ſhould not have Leave to bring 26701. into Court, upon two 
-*See the very Of the aſſigned Breaches only,“ (viz. for Freight and for Demorage,) 
ny of this jn an Action of Covenant brought upon a Charter-Party, by the Own- 
Cops = ers of a Ship, againſt the Eaſt-India Company who had taken it up 
ther with an in their Service; and that the ſaid 2670/7. ſhould be ſtruck out of 
Explanation the Declaration; (in which Several other Breaches were aſſigned, 
of it's Mean- f VE, | RT „ 
ing. as well as theſe two ;) 


Lord MansF1E 1 D Gbſerved, that in Motions of tliis kind, where 
the Defendant applies to pay Money into Court, and to have the 
Demand thereupen ſtruck out of the Declaration, the Law ariſes 
upon the FacT; And the true and ſenſible Diſtinction is,“ That 
where the Sum demanded is a Sum certain, or capable of bein 
e aſcertained by mere Computation, without leaving. any other Sort of 

Diſeretion to be exerciſed by the Jury, It is right and reaſonable 
to admit the Defendant to pay the Money into Court and have ſo 
„ much of the Plaintiff's Demand upon Him ſtruck out of the De- 
* claration ; And that if the Plaintiff will not accept it, He :ſhall 


ce 


cc 


La) 


proceed at his Peril.” 


In the preſent Caſe, it being eaſy to aſcertain by mere Computation 
the Demorage at ſo much per Day, and the Freight at ſo much per 
Tun, (notwithſtanding that different Sorts of Goods are to pay dif- 
ferent Rates per Tun,;) and to ſettle the Account very exactly, from 
Fats that muſt be notoriouſly known in the Ship; And Nothing elſe 
.remaining to be ſettled, nor any thing further being left for the 
Judgment and Diſcretion of the Jury to be exerciſed upon; the De- 


4 _ fendants 
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fendants bught in the preſent Caſe, to be at Liberty to pay the "x 
ney into Court, upon theſe two Counts : But then, on the other 
hand, the Plaintiffs ought-to have InspeCTION of the Ship's Papers, 
now remaining in the Hands of the Company ; in Order to enable 
them to judge Whether it will be prudent and adviſeable for them to 
accept the Money ſo brought in; or to proceed in their Cauſe. And 
this Method will be moſt advantageous to both Sides. 


This Propoſal was s readily agreed to, on both Giles: : And a Rule 
was u accordingly. 


The Origins) Rule was made on the Motion of Mr, Norton and 
Mr. Winn, on behalf of the Defendants, and was worded thus, 
* That the Plaintiffs ſhould ſhew Cauſe Why the Defendants ſhould 
* not have Leave to bring into Court the Sum of 2670/. with Re- 
ſpect to the Freight and Demorage in this Cauſe : And thereupon, 
« unleſs the Plaintiffs ſhall accept thereof, with Coſts to be taxed by 
« Mr. Orden, in full Diſcharge of the ſeveral Breaches aſſigned in this 
* Suit, on account of Non-Payment of Freigbt and Demorage ; the 
e ſaid 2670 l. ſhall be ſtruck out of the Plaintiffs Demands on that 
Account, and paid out of Court, to the Plaintiffs or their Attor- 
<F3 And upon the Trial of the Iſſue, the Plaintiffs ſhall nat be 
permitted to give Evidence for the ſame.” 


Note The Meaning of this Rule is—That if the Plaintiffs do 


not accept the Sum brought into Court, the ſame is to be ſtruck out 


of the Declaration ; and the Plaintiffs, upon the Trial, are not ad- 
mitted to give Evidence for the Sum brought into Court : And if 
the Plaintiffs, upon the Trial, do not prove more due to them than 
the Money brought into Court, there muſt be a Verdict for the De- 
fendants. But the Plaintiffs are at Liberty to accept the Sum brought 
into Court, in reſpect to the Breaches aſſigned for Non-Payment of 
Freight and Demorage, and to proceed as to any other Breaches 
mentioned in the Declaration (excepting thoſe two,) if they think 


proper. 


This Rui E was made abſolute : And it was now further ad- 
| ded, © That a true Freigbt-Note be delivered to the Plain- 
_<-tiffs; And that the Plaintiffs ſhall have Iaſpection of all 


© Papers Books &c that may aſcertain the Ship's Freight and 


5 Earnings. 
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Rex ver/. John Perrott. 


5 ; 'HE Defendant being brought up from Newgate, by Hapras 
 _Coxpvs, appeared upon the Return to have been committed 
by Commiſſioners of BANKRUPTCY, to be ſafely kept and detained, 
without Bail or Mainprize, © UNTIL ſuch Time as He ſhall suBMIT 9 
« Himſelf to the ſaid Commiſſioners or the major Part of them, and 3 
« FULL Anfwer make to their Satisfaction to the Queſtion ſo put by 
them to him as aforeſaid :' Which Queſtion was ſpecified in 
their Warrant, to have been put to him by them in Writing, upon 
the LAasT Day of his Examination, after his having obtained 46 Days 
beyond the ordinary Time; and to have been propounded to him in 
theſe Words, vix. As you do admit that you have ſpent the laſt 
e Week previous to this your Examination with Mr. Maynard (one 
of your Aſſignees) to fettle and adjuſt your Accounts and to draw 
up a true State thereof, to enable you to cloſe ſuch your Exami- 
nation; and do likewiſe admit, that upon ſuch State thereof, it 
appears that aftcr giving you Credit for all Sums of Money paid 
by you, and making you Debtor for all Goods ſold and delivered 
* to you, from your firſt entering into Trade to the Time of your 
© Bankruptcy, it appears that there is a Deficiency of the Sum of 
13513 J. Give a true and particular Account what is become of 
the ſame; And how and in what Manner you have applied and 
;ſpoſed thereof.” To which Queſtion ſo put by the Commiſ- 
ſioners as aforeſaid, The ſaid John Perrott did wilfully and obſti- 
* nately refuſe to give any other than the following GENERAL An- 
fecer, (that is to ſay) © That on Goods fold this laſt Year, I have 
© loſt upwards of 2000 J. And by Mournings, I have loſt upwards 
of 1000/7. And that for 9 or 10 Years, I have (and I am ſorry 
© to ſay it) been EXTREAMLY EXTRAVAGANT, and ſpent LARGE 
« Sums of Money. YJobn Perrett,” Which Anſwer of the ſaid 
Jaln Perrott XOT being SATISFACTORY to Us the ſaid Commil- 
fioners—Theſe are therefore to will require and authorize you im- 
mediately upon Receipt hereof to arreſt &c, and him fafely to con- 
. vey Ec, and to deliver &c, ſafely to kecp and detain, without Bail 
or Mainprize, UNTIL ſuch Time as he ſhall {6-777 himſelf to Us 
the ſaid Commiſſioners or to the major Part of the ſaid Commil- 
ſioners by the ſaid Commiſſion named and authorized, and FULL 
Anfeer make to our or their Satisfaction, to the Queſtion ſo put to 
him by Us as aforeſaid, 


cc 
cc 
cc 


cc 


Two Reaſons were urged on the Part of the Defendant, why he 
ought to be diſcharged from this Impriſonment. 1ſt. That the 
Anſwer which He had already given was a full ſufficient and ſatiſ- 
factory Anſwer, and the be/? and only One that could be given by an 

— — — — 1 
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Ale extravagant Man who had never kept any Accounts; And, con- 


ſequently, that the Impriſoning him until he ſhould give a more full 


and ſatisfactory Anſwer to the Queſtion, was an Imprijonment for 
Life. 


The ad Reaſon was, That the Power and Juriſliclion of the 
Commiſſioners, to take the Bankrupt's Examination and Diſcloſure, 
was temporary and limitæd, and confiaed to the Time allowed to the 
Bankrupt to come in and ſurrender himſelf and ſubmit to be ex- 


amined; After which limited Time, the Commiſſioners had 10 


Power to examine bim at all: Conſequently, they had no Juriſdic- 
tion to commit him for any LoN GER Time than their own Power to 


examine him laſted ; which did not exceed the Time allowed him 


to come in and ſurrender himſelf and ſubmit to be examined. And 


his Counſel compared it to a Commitment by the Houſe of Com- 
mons ; which ended with their Seſſion. 


In Support of theſe Objections, they relied upon the EPI 


of the re and particularly of 5 G. 2. c. 30. 1, 2, 3. 


On the — Side, it was inſiſted—iſt. That the Bankrupt 
Anſwer was nugatory and inſufficient ; and 2dly. That the ak 
and Juriſdiction of the Commiſſioners to examine the Bankrupt, and 
obtain a Diſcloſure and Diſcovery of his Eſtate and Effects and the 
Manner in which He had diſpoſed of them, was not limited and con- 


fined to the laſt, Minute allowed him for his Surrender and Submiſ- 
miſſion ; but might be purſued and proceeded upon at any SUBSE- 


QUENT Time. And for this, they relied on the End and Intention 


and genuine Conſtruction of all the Bankrupt- Acts, and particularly 
of 1 J. I. c. 15. § 7, 8. and 5 G. 2. c. 30. 5 16. 


Lord Mausrixib-If the Queſtion put was improper; or if the : 


Queſtion be proper, and the Anſwer ſatisfactory, the Man ought to 


be diſcharged. But this is a proper Queſtion ; And the Anſwer is 
very Se unite and eee 


The Conſtruction offered by the Counſel who object to this 
Commitment, is founded upon mere arbitrary Implication : The 
Legiſlature fay no ſuch Thing. On the Contrary, The 5 G. 2. 


c. 30. § 16. gives Power to the Commiſſioners to commit the Bank- 
rupt UNTIL he ſhall ſubmit himſelf, and full Anſwer make to their 


Satisfafion : And Section 17th gives Power to the Court or Judge, 
to recommit him to the ſame Priſon, there to remain as aforcſaia, 
UNTIL He ſhall conform as aforeſaid. 


The Examination is not confined to be within the Time limited for 
the Bankrupt to come in and ſurrender and ſubmit to be examined. 
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The Bankrupt muſt indeed ſurrender within the limited Time , 


and he muſt ſabmit within the limited Time, to be examined from 


Time to Time ; And he muſt, upon his Examination, diſcloſe and 
diſcover and deliver up his Eſtate and Effects: But the Act does not 
require the Examination to be full and perfect and * completed with- 
in the limited Time; Nor is it proper that it ſhould be ſo. A Man's 
Memory may fail him at one Time, and be refreſhed at another; 
Or his firſt Anſwer may be equivocal, or imperfect: And Why 
ſhould he not be called upon to explain and complete it ? The Power 
of the Commiſſioners is general, and not limited to the Compaſs of 
Time given to the Bankrupt to come in. 


The laſt Examination within the limited Time | is material indeed 
to the Bankrupt himſelf, (Becauſe He can not afterwards contradict 
himſelf:) But he may be compelled by the Commiſſioners to make 
further Anſwer, after that Time. The Bankrupt may omit to 
come in, till the very laſt Minute of his Time; And if He then 
ſurrenders and ſubmits to be examined, this will fave his Felony : 


But it may be abſolutely 7mpoible for him to make a full Diſcovery 


and Diſcloſure of his Eſtate and Effects, or to give full Anſwers to 


5 Queſtions within 250 e of Time. 


But here, the Commilicetrs have, b the lanited Time, Fee : 


quired a further Anſwer to their Queſtion, and committed him for 
refuſing to give it. This Commitment was /egal, at the Time when 


it was made: And I am clearly fatisfied, that he can not redeem 
_ himſelf ſrom his Impriſonment, but on giving a ful Anſwer to the 


Queſtion. If he ſhould give a full Anſwer, and the Commiſſioners 


not be ſatisfied with 1 it, He will then be intitled to his PIE Re- 
medy. : | n | 


The ObjeRtion las been ſtrongly . But there is no Caf to 


ſupport it. It is a new Invention, and would entirely defeat the 
End and Intention of the Bankrupt-Ats 


The Three Jopoxs were All equally clear That the Man ought 
to be remanded. 


Mr. Juſt. F OSTER added, that the Powers under the Statute of 


1 Ja. 1. c. 15. continues ſtill in Force, notwithſtanding the ſubſe- 
quent Statutes; And that None of them preclude a further Exami- 


| nation, 


Mr. Juſt, WiLMorT alſo concurred in this; and ſaid, that All the 
Bankrupt-Acts ought to be taken together, fo as to anſwer the great 
general End and Intention of the Legiſlature : The Clauſes operate 
together, and are auxiliary to dach other ; ; And they certainly give a 
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n 


cc 
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Power of further Examination. There are vaſt Numbers of "A 
ſtions that may be aſked under the Examination, more than can be 
under the mere Surrender and Submiſſion ; that may require further 
Time, or even ariſe afterwards. The Submiſſion alone is not 
enough: He muſt ſubmit to be examined from Time to Time; And 


he ought not to be diſcharged till he has fully anſwered. His pre- 
ſent Anſwer is moſt clearly deficient. 


* 
— 


Per Cur. unanimouſly, 
The DEFENDANT was REMANDED, 


V. poſt. Monday 8th June 1761. 


Rex ver. Wheatly. 


IR. Norton, for the Proſecutor, ſhewed Cauſe why Judgment 
ſhould not be arreſted ; A Rule for that Purpoſe having been 
obtained, upon a Motion made by Mr. Morton on Monday 26th 


January laſt, in Arreſt of Judgment upon this Indictment for 


knowingly ſelling Amber-Beer ſhort of the due and Juſt Meaſure, 


(WTO the Defendant had been convicted.) 


Thurſday 12th 
February 


1701, 


The Charge: in the Indictment was, That Temes Wheatly late 


of the Pariſh of St. Luke in the County of Middleſex Brewer, being 
„ a Perſon of evil Name Fame and of diſhoneſt Converſation, and 
ce deviſing and intending to decerve and defraud One Richard Webb of 


« bis Monies, on Cc, at Cc, falſely fraudulently and deceitfully did 
« ſell and deliver and cauſe to be fold and delivered to the ſaid Nicb- 


« ard Webb 16 Gallons and no more of a certain Malt Liquor com- 


“ monly called Amber, For AND As 18 Gallons of the fame Liquor; 


Which ſaid Liquor ſo as aforeſaid ſold and delivered did then 
ce and there want To Gallons of the due and jujt Meaſure of 18 Gal- 


cc 


* ſaid Thomas Mbeatly then and there well knowing the ſame Liquor 
« juſt Meaſure as aforeſaid;) And He the ſaid Thomas Il beatly did 

recerve of the ſaid Richard Webb the Sum of 15 SHillings Gc tor 
18 Gallons &c pretended to have been fold and delivered &c; al- 
though there was only 16 Gallons ſo as aforeſaid delivered: And 
ce he the ſaid Thomas Wheatly Him the ſaid Richard Webb of 2 Gal- 
% lons of &c fraudulently and unlawfully did deceive and defraud ; 
To the great Damage and Fraud of the ſaid Richard Webb, To 
the evil Example of others in the like Caſe offending, and againſt 
the Peace of our Sovereign Lord the King his Crown and Dig- 
we 


PART IV. VoL, II. 2 5 Mr. 


cc 


cc 


ſo by him ſold and delivered to want 2 Gallons of the due and 


* lons, FOR WHICH e ſame was fold and delivered as aforeſaid; (the 
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Mr. Morton and Mr. Yates, who were of Counſel for the De- 
© fendant, (to arreſt the Judgment,) objected that the Fact charged 
was Nothing more than a mere Breach of a CIVIL CONTRACT ; not 
an inditable Offence. To prove this, they cited Rex v. Combrun, 
P. 1751, 24 G. 2. B. R. Which was exactly and punctually the 


ſame Caſe as the preſent, only mutatis mutandis. And Rex v. Drif- 
field, Tr. 1754, 27, 28 G. 2. B. R. S. P. An Indictment for a 


Cheat, in ſelling Coals as and for Two Buſhels, whereas it was a 


Peck ſhort of that Meaſure : There the Indictment was quaſhed on 


Motion. Rex v. Hannah Heath—An Indictment for ſelling and de- 


livering 17 Gallons 3 Quarts and + Pint of Geneva, (and the like of 
Brandy,) as and for a greater Quantity, was quaſhed on Motion. 


In 1 Salk. 151. Nebuff's Caſe, P. 4 Ann. B. R. A Certiorari was 


granted to remove the Indictment from the Old Bailey ; becauſe it 


was not a Matter Criminal: It was © borrowing 600/. and promi- 


e ſing to ſend a Pledge of fine Cloth and Gold Duft ; and ending 


/. Tre- 


maine s Pleas 


of the Crown, 


Pa. 85 to 111. 


80 uy ſome coarſe Cloth, and no Gold Duſt.” 


In 7 remaine, * Title Indiffments for Cheats, —All of them either 
lay a Conſpiracy, or ſhew Something amounting to a falſe Token. 


A mere Civil Wrong will not ſupport an Indictment. And here 


is no Criminal Charge: It is not alledged © That he uſed falſe Mea- 
© ſures. The Proſecutor ſhould have examined and {een that it 
Was de right and Juſt Quantity. 


Mr. Norton, pro Rege, offered the following Bae why the 
Judgment ſhould not be arreſted. 


The Reba dest hay been convicted of the Fact. He 2 bring 
a Writ of Error, if the Indictment is erroneous. 


This 5; an indictable Offence; »Tis a Cheat, a public Fraud, in the 


Courſe of his Trade: He is ſtated to be a Brewer. There is a Di- 


ſtinction between private Frauds, and Frauds in the Courſe of Trade. 


The fame Fact may be a Ground for a private Action, and for an 


Indictment too. 


None of the cited Caſes were after Verdi. It might here (for 
ought that appears to the Contrary) have been proved“ That he 


fold this lets Quantity, 4% Falſe Meaſure” And Every Thing ſhall 


be preſumed in favour of a Verdict. And here is a falſe Pretence, 


at fat: And it appeared upon the Trial to be a very foul Caſe. 


The 
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The Counfel for the Defendant, in Reply, ſaid that Nothing can 
be intended or preſumed, in a Criminal Caſe, but ſecundum allegata 
et probata : It might happen without his own perſonal Knowledge. 
And they denied any Diſtinction between this being done privately, 
and its being done in the Courſe of Trade, 


Lord MAns?1sLp—The Queſtion is, Whether the Fact bote 
alledged be an indictable Crime or not. The Fact alledged is — 


| (Then His Lordſhip ſtated the Charge, * verbatim.) 
The Argument that has been urged by the Proſecutor's Counſel, 


from the preſent Caſe's coming before the Court after a Verdict, and 


the Caſes cited being only of quaſhing upon Motion before any Ver- 


dict, really turns the other Way: Becauſe the Court may uſe a Diſcre- 
tion, Whether it be right to quaſh upon Motion, or put the De- 


e fendant to demur; But after Verdict, they are obliged to arreſt 
the Judgment if they ſee the Charge to be inſufficient. And in a 
Criminal Charge, there is xo Latitude of Intendment, to include any 
thing more than is charged: The Charge mult be explicit enough to 


ſupport ſelf. . 


Here, the Fact is allowed; but the Conſequence is denied: The 
Obdjection is, that the Fact is not an Offence indictable, though ac- 


knowledged to be true as charged. 


And that the Fa& here charged ſhould not be conſidered as an 
indictable Offence, but left to a Civil Remedy by an Action, is rea- 
ſonable and right in the Nature of the Thing : Becauſe it is only an 
Inconvenience and Injury to a private Perſon, arifing from that pri- 
vate Perſon's own Negligence and Careleſineſi in not meaſuring the 


Liquor, upon receiving it, to ſee whether it held out the juſt Mea- 


ſure or not. 


The Offence that is indictable muſt be ſuch a one as affects 
the PuBLic. As if a Man uſes falſe Weights and Meaſures, and 


ſells by them to all or to many of his Cuſtomers, or uſes them in the 


general Courſe of his Dealing: So, if a Man defrauds Another, 


under falſe Tokens. For theſe are Deceptions that common Care and 


Prudence are not ſufficient to guard againſt, So, if there be a Con- 
ſpiracy to cheat: For ordinary Care and Caution is no Guard againſt 
this. | CE N Lake 


Thoſe Caſes are much more than mere private Injuries : They 
are public Offences, But here, it is a mere private Impoſition or 
Deception : No falſe Weights or Meaſures are uſed ; No falſe To- 
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kens given ; No Conſpiracy | ; Only an Impoſition upon the Perſon 
he was dealing with, in delivering him a leſs Quantity inſtead of a 
greater ; which the other careleffly accepted. Tis only a Non- 


performance of his Contract : For which Non- performance, He 
may bring his Action. 


— 


The Selling an unſound Horſe, as and for a ſound One, is not 
indictable: The Buyer ſhould be more upon his Guard. 


The ſeveral Caſes cited are alone ſufficient to prove, That the 

Offence here charged is not an indictablèe Offence. But beſides theſe, 

My Brother Deniſon informs Me of another Caſe, that has not been 

* I have a mentioned at the Bar. It was M. 6 G. 1. B. R. * Rex v. Wilders, 


like Account 


„chi Cee. 4 Brewer: He was indicted for a Cheat, in ſending in, to Mr. 


The Court Hicks an Ale-houſe keeper, ſo many Veſlels of Ale marked as con- 


ſaid that the taining ſuch a Meaſure, and writing a Letter to Mr. Hicks, aſſuring 
Proſecutor 


could not have him that they did contain that Meaſure; when in Fact they did not 


been impoſed contain ſuch Meaſure, but ſo much leſs Sc. This Indictment was 
upon, without 


3 quaſhed on Argument, pou a Motion : Which is a Ee eb Caſe 


leſſneſs; and than the preſent. 


e the 


Caſe of ſelling an found Horſe, affirming Him to be' ſound : And they held that ſuch private 5 Deal- 


ings, which did not affect the Public, were not indictable Crimes ; 3 20ers — with falſe Tokens, or- 


hes ds or Rs by falſe Weights or Meaſures. 


Therefore the Law is clearly eſtabliſhed and ſettled; and I think, 


on right Grounds: But on whatever Grounds it might have been 


originally eſtabliſhed, yet 1 it ought to be adhered to, after. it is eſta- 
bliſhed and ſettled. 


Therefore, (though I may be ſorry for it in the preſent Caſe AS 
circumſtanced 3) The Judgment muſt be arreſted. 


Mr. I uſt, Dex150N concurred with His Lordſhip. 


This is nothing more than an Action upon the Caſe turned into 


an Indictment, *Tis a private Breach of Contract. And if this 
were to be allowed of, it would alter the Courſe of the Law; by 
making the injured Perſon a Witneſs upon the Indictment, which 
He could not be (for himſelf) in an Action. 


Here are no falſe Weights, nor falſe Meaſures ; nor any falſe To- 
ken at all ; nor any Conſpiracy. 


ä In the Caſe of The Queen v. Maccarty et al + there were falſe To- 
1775 , kens, or what was conſidered as ſuch. In the Caſe of || The Nueen 


{| 2 Id. Raym. v. Jones, 1 Salk. 379. the Defendant had received 200. pretending 


1013. and 


6 g. 105, to be ſent by One who did not ſend bim —Et per Cur. © It is not 
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taining a greater Quantity than they really did.) 
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ec « Indictable, unleſs he came with falſe Tokens : We are not to 


« jndict one Man for making a Fool of another; Let him bring his 
« "ACHon..” | 


It there were falſe Tokens or a Conſpiracy, it is another Caſe. The 


Queen v. Maccarty was a * Conſpiracy, as well as falſe Tokens. Rex * V at fra. 


v. Wilders was a much ftronger Caſe than this; and was well con- 7 ==-I 
flere» That was an Impoſition in the Courſe of bis Trade; and the larly. 
Man had marked the Veſſels, as containing more Gallons than they 


did really contain, and had written a Letter to Mr. Hicks, atteſting 
that they did ſo. 


But the preſent Caſe is no more than a mere Breach of Contract: 


He has not delivered the Quantity which He undertook to deliver. 


The Court uſe a Diſcretion in quaſhing Indictments on Marion : 


But they are are obliged to arreſt Judgment when the Matter is nof 


indictable. And this Matter is nat indictable: Therefore the Judg- 


ment ought to be arręſted. 


Mr. Juſt. Fos TER We. are obliged to follow ſettled 4 eſta- 


bliſhed Rules already fixed by former Determinations in Caſes of the 
ſame kind. 


The Caſe of Rex v. Wilders was a ſtrong Caſe; (too ſtrong per- 
haps ; for there were. falſe Tokens, the Veſſels were marked as con- 


Mr. Juſt. W1LMoT concurred. This Matter has been fully ſet- 
tled and eſtabliſhed, and upon a reaſonable Foot. The true Di- 
ſtinction that ought to be attended to in all Caſes of this kind, and 
which will ſolve them all, is this—That in ſuch Impoſitions or De- 
ceits where common Prudence may guard Perſons againſt their ſut- 
fering from them, the Offence is not indictable, but the Party is left 
to his Civil Remedy for the Redreſs of the Injury that has been 
done him: But where falſe Weights and Meaſures are uſed, or falſe 
Tokens produced, or ſuch Methods taken to cheat and deceive, as 


People can not, by any ordinary Care or Prudence be guarded 
againſt, there it is an Offence indictable. 


In the Caſe of. Rex v. Pinkney, P. 6 G. 2. B. R. upon an In- 
dictment “ for ſelling a Sack of Corn (at Rippon Market) which 
*© he falſely affirmed to contain a Vincheſter Buſhel, ubi revera et 


** zn facto plurimum deficiebat &c,” The Indidteent was quaſhed f 
"Pp Motion. 


Paxr IV. Vor, II. „ In 
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| In the Caſe now before Us, the Proſecutor might have meaſured 

| the Liquor, before He accepted it: And it was his own Indolence 

and Negligence if He did not. Therefore common Prudence might 
lave guarded him againſt ſuffering any Inconvenience by the Defen- 
dant's offering him leſs than he had contracted for. 


— 0 . k. —— 


= | This was the Caſe of Rex v. Pinkney: And it was there ſaid, 
That if a Shop-keeper who deals in Cloth, pretends to ſell Ten 

Yards of-Cloth, but inſtead of Ten Yards bought of him, delivers $3 
only Six, Yet the Buyer can not indict him for delivering only Six, F 
Becauſe He might have meaſured it, and ſeen whether it held out 

as it ought to do, or not. In this Caſe of Rex v. Pinkney, and alſo 

in that Caſe of Rex v. Combrun, a Caſe of Rex v. Nichelſan, at the 

Sittings before Ld. Raymond after Michaelmas Term, 4 G. 2. was 
mentioned; Which was an Indictment for ſelling Six Chaldron of 

Coals, which ought to contain 36 Buſhels each, and delivering Six 
Buſhels ſhort : Lord Raymond was ſo clear in it, that He ordered the 

Defendant to be acquitted. | 


: Per Cur. unanimouſly, 
_ 8 | The JupGMENT muſt be * arResTED, 
ale, +. 4 0 ; Thar ; 


accord”. 


Rex ver/. Dunnage. 

4 V. ante, pa. 1 Caſe was exactly the ſame Point with that of Rex v. 

"4125. {the - 7 ; whi | 1 ic V 5 
tt Br th Wheatly, which was determined this very Morning. 1 - 
Tm The Defendant ſtood indifted for knowingly ſelling and deliver- 
ing Three Buſhels and a half of Oats, as and for Four Buſhels, 
which wanted half a Buſhel of the juſt and due Meaſure ; with In- 
tent to deceive and defraud Sc, 


Upon Mr. Stores Motion to quaſh this Indictment, and Mr. 
Norton's agreeing that it could not be ſupported, fince the Determi- 
nation of the Court this Morning, in the Caſe of Rex v. Wheatly, 


This InDICTMENT was alſo QUASHED the Rule for 
ſhewing Cauſe why it ſhould not be ſo, being made ab- 
ſolute without Argument, 


The 
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Hilary Term 1 Geo. 3. 


The following Caſe may be conſidered as One of this Term , 
becauſe the Certificate bears Date in the Vacation next follow- 
ing it, and nearer to Hilary Term than to Eaſter Term. 


Selwyn Eſq; ver/. Selwyn Widow and Others. 


Þ Caſe came out of Chancery, for the np of the 
Court of King's Bench, 


It was twice argued here, and both Times very elaborately and 
well; firſt, by Mr. Sewell, for the Plaintiff, and Mr. Charles Yorke, 
Solicitor General, for the Defendants, in Eater Term 1760, 
33 G. 2. and again in Michaelmas Term 1760, 1 G. 3. by Mr. De 
Grey, for the Plaintiff, and Mr. Norton for the Defendants. 


The Cauſes in Chancery were thus intitled— 


Between George Auguſtus Selwyn Eſq; now they _ 
Eldeſt Son and Heir of Jon — Plaintiff; 
Eſq; deceaſed 


Mary Selwyn Widow and Adminiftratrix 1 
with the Will annexed of the ſaid Jobn E Defendants. 
Selwyn, and Others ates 


And 
Between The ſaid Mary Sekvyn Widow, Phaintif; 
The ſaid George Auguſius 1 8 and 
"Oar | Defodas 


The Caſe ſtated ſeveral Family-Settlements and Tranſactions: B 
which it appeared that the Premiſſes were limited in ſtrict Settlement 
to Jobn Selioyn the Elder for Life ; Remainder to his firſt and every 


other Son by his Wife Mary, ſucceſſively, in Tail Male ; Remainder 


to John Ska the Elder and his Heirs. 


John Seluyn the Younger was the Eldeft Son; And, as ſuch, 
ſeiſed of the Remainder in Tail Male. 


By Bargain and Sale, dated 20th April 175 1, inrolled in the Com- 


mon Pleas, between the ſaid John Selwyn the Elder and John Sel- | 


wyn the Younger of the firſt Part, John Wakeln Gent. of the ſecond 
Part, and Francis Donce Gent. of the third Part, It is Witneſſed 
that for barring All Eſtates Tail Remainders and Reverſions of and 
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in the Meſſuages Farms Lands and Hereditaments after mentioned, 


— 


and for ſettling and limiting the ſame to and for the Uſes Intents and 
Purpoſes.and in Manner after mentioned, the ſaid Jobn Selwyn the 
Elder and John Selwyn the Younger did Grant Bargain and Sell unto 
the ſaid John Wakelin and his Heirs, All thoſe two Farms Lands and 
Hereditaments in the Poſſeſſion of the ſaid John Harris and William 


Harris mentioned in the ſaid Bargain and Sale of the 12th of June 
' 1750 with the Appurtenances, and the faid 4 Farms in the Inden- 
tures of Leaſe and Releaſe of the iſt and 2d of April 1751, then in 
the ſeveral Tenures of William Gaſcomb, John Print, Mary Print, 


and Jane Cannon, with their Appurtenances, and the Reverfion and 
Reverſions &c: To hold to and to the Uſe of the ſaid John Wakelin 
and his Heirs, To the Intent He might become Tenant of the Free- 


hold, to the End a Common Recovery might be ſuffered of the 


Premiſſes comprized in that Indenture of Bargain and Sale: For 
which Purpoſe, it was agreed that the faid Francis Donce ſhould, on 
this Side or before the End of Eaſter Term then next, or of ſome 


ſubſequent Term, proſecute a Writ of Entry upon Diſſeiſin of the 
lame Premiſſes, againſt the ſaid Jobr Wakelin ; who was to appear 


and vouch over to Warranty the ſaid John Sekoyn the Elder, who 
was to appear and vouch the ſaid hn Selwyn the Younger, who 
was to vouch the Common Vouchee. And it was thereby declared 


and agreed that from and immediately after the ſuffering the ſaid 


Common Recovery ſo as aforeſaid or in any other Manner or at any 
other Time ſuffered or to be ſuffered, the ſaid Common Recovery 


and All and Every other Common Recovery or Recoveries. then-to- 


fore or then-after to be had or ſuffered of the ſaid Premiſſes between 


the ſaid Parties, ſhould enure, and the Recoverors ſtand ſeiſed of 


the Premiſſes, to the Uſes aftermentioned, vig. To the Uſe of the 
ſaid Jobn Sehoyn the Elder for Life, without Impeachment of Waſte, 
with Power to grant Leaſes for any Term not exceeding 21 Years ; 


Remainder to che Uſe of the ſaid Job Sehwyn the Younger, his Heirs 
and Aſſigns for ever. POR „„ nel 


Eafecr Term ended on the 20th of May 1751. 
On the 3oth of May 1751, The Writ of Entry was ſued out, 
"This Wiit of Entry was returnable in 15 Days from the H:ly Tri- 
nity; which was the 16th Day of June in the ſald Year 1751, Tri- 


nity Term begun on the 7th of June 1751. 


On the 8th of June 1751, John Sekoyn the Younger made his 
Will in the Words or to the Effect following, vi. This is the 


© laſt Will and Teſtament of me John Sehvyn the Younger ; which 


* I now make and publiſh in Order to ſettle my Real Eſtate in ſuch 


« prudent Manner as to continue the ſame in my own Family. 


3 And 
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< noured Father Jobn Selwyn Eſq; All that my Manor or Lordſhip 
c of Luggerſhall in the County of Wilts, and all my Manor of Matſon 
jn the County of Glouceſter, with the Rights Members and Ap- 
e purtenances thereunto belonging, and all other my Manors Meſ- 
re ſuages Farms Lands Tenements ReQtories Advowſons Rents and 
e Hereditaments whatſoever, and all the Freehold and other Eftate 
<« of Inheritance whereof I the ſaid John Scluyn the Younger or any 


te Perſon or Perſons whatſoever In Truſt for or to my Uſe are or 


« js ſeiſed or poſſeſſed either in Poſſeſſion Reverſion Remainder or 
« Expectancy, and all my Eſtate Right Title and Intereſt therein ; 
4 To hold the ſame unto and to the Uſe of ay ſaid Father r his 
« Heirs and Aſſigns for ever.“ 


On the 12th of June 17 51, the Bargain and Sale of che 20th of 


Abril 1751, was acknowledged by John Selwyn the Elder before Mr. 


Juſt. Gundry in Court, and IE inrolled. 
The Writ of Entry for Diſſeifn bn en le A was returnable on the 


16th of June in the fame Year, | 


The Writ of Sein was teſted 19th June; returnable a : 
The Sheriff executed the Writ of Seiſin, on the 22d of 


7 init Term ended on the 2600 of June. 
Jobn Selwyn the Younger died, on the 27th of June 17 51 I, with- 


out altering or re-publiſhing his Will. 
On the Hearing of theſe Cauſes before the Right Honourable = 


Lord Keeper of the Great Seal of Great Britain, on the 11th of 
December 1758, His Lordſhip Ordered that a Caſe ſhould be made 


for the Opinion of the Judges of the Court of * s Beach upon 
k 


the following 


Queſtion—Whether the FIN Lands Tenements and Herd 


ments comprized in the Deed of the 201 of April 17 51, PASSED ” 
the Will of John Sehoyn the Son. 


The Queſtion turned upon two Points "bs 


1ſt, Whether John Sekoyn the Younger, at the Date of his Will, 
bad any Uſe Eftate or Intereſt in the Premiſſes, to deviſe : 


cation, | 
PART IV. vor. II. 6 G «© The 


« And for that Purpoſe, I do hereby give and deviſe unto my Ho- 


2d. If He had, Whether the ſubſequent Recovery was a Revo- 


1751: And on the 26th of the ſame June, He made his Return c on 
the above Wau. 
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25 the Record, to prevent the Court from mama it in this * 


The Certificate returned to the Court of r Was Gated on 


24 March 1761 ; and was in the following Words, VIZ. 


« Having heard Counſel, and confidered this Cafe, (which ths 
« Parties, by Agreement between themſelves, delayed arguing,) 
We are of Opinion That the ſeveral Lands Tenements and Here- 


„ ditaments comprized in the Deed of the 2oth of April 1751 


„ PASSED by the Will of Jabn Selryn the Sen.“ 


«© MANSFIELD, 
e T. DENISON. 
« M. Fos TER. 

" E. Wir Mor. 


Ae end to ancient Uſage, Upon Caſes referred out t of Chancery, 


The Court did 70 give the Reaſons of their Opinion, nor mention 

the Grounds upon which they formed it. Therefore I have omitted 
the Arguments at the Bar; which were very elaborate, very learned, 
and very ingenious : Becauſe they took in many Topics which the 
Court might not form their * upon. 


In the Courſe of the Arguments, The Court repeatedly expreſſed 


their Approbation of the Caſe of Sir Jobn Ferrers and Sir fohn Curſon 


againſt Sir Richard Fermor and Others. * And therefore it is likely 
that they conſidered the Whole as One Conveyance, which muſt relate 
to the Date of the Bargain and Sale; Which was perfected, made 
abſolute, and delivered from Objedtions, by the ſubſequent Cere- 
monies. 


It is probable too, from ſome Expreſſions dropped, They might 
think that John Selwyn the Younger, by virtue of the Bargain and 
'Sale, had a voidable contingent executory Uſe, to ariſe out of the ſub- 
ſequent Common Recovery ;— That ſuch a Uſe was devifable ;— 


And that the ſubſequent Recovery executed ſuch Uſe, and made it 
abſolute. 


Note It had been at firſt urged, on behalf of the 8 
ance the Plaintiff the Heir at Law, That the Will was made 
« ſubſequent to the Recovery: For that the Will was made on the 
6 8h of June 1751, And the Term begun upon the 7th. And the 
* Recovery ſhall relate to the fr/ Day of the Term, as the Whole 
* Recovery is, both in Law and in Fact, the Tranſaction of One 
% Day; And therefore the Judgment in the Recovery ſhall be con- 
« ſidered as prior to the Return of the Writ of Entry, and to the 
© making of the Will; And that there is Nothing appearing upon 


But 


4 


| — 
"Pr rrmome Rene Ayr x 
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But Mr. Norton gave up this Point, (and the Court had hinted at the 
Difficulty of Supporting it,) as this was a Caſe that came out of 
Chancery upon Facts particularly ſtated; And it is 4 here ted | " _ © 
expreſſly that this Writ of Entry was returnable in 1 5 Days from EM 

e the Holy Trinity, which was the $1xTEENTH Day of June: So 

that if this muſt be taken as the Fact, that the Writ of Entry 

« was returnable on the ſecond Return of the Term,” and there 

can be no Judgment till after Appearance, Then the Relation to 

the firſt Day of the Term is out of the Caſe, And the e 

cannot be till the ſecond Return of that Term. 
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edneſday 


April 1761. 


Eaſter Term 


1 Geo. 3. B. R 


1761. 


Zouch, ex dimiſſ. Woolſton, ver. Woolſton et al. 


HIS was a Caſe upon a Special Verdict in EjeAment. 
EE, The Queftion aroſe upon a Deviſe by the Will of. Cbriſto- 


pber Moolſton, who died ſeiſed in Fee of Lands in Staver- 
ton, Broadbempſton, and Weſtogell, in Devonſhire. All the 


Defendants, except Elizabeth Moolfſon, were found Not guilty, ge- 
nerally : And She alſo was found Not guilty, as to the Lands in 


Staverton ; But, as to the Reſidue of the Treſpaſs, relating to the 


Lands in Braadbempſton and Meęſtagell, the Jury found ſpecially. 


The ſpecial Finding was as follows 
Chriſtopher Moolſton being ſeiſed in Fee, on the 11th of Au guſt 


170%, of the Lands &c in the Declaration deſcribed, in the Pariſhes 


of Staverton, Broadbempſton, and We/tegell in the County of Devon, 
and of other Lands in Tor-Newton and Tor-Bryan, did, by Will 
of that Date, deviſe to his Wife Mary, Benjamin Abraham, and John 
Pope, and their Heirs, All his Meſſuages &c in thoſe Pariſhes, to 
the following Uſes. As to the Lands in T; or-Bryan, To the Uſe of 
the ſaid Truſtees, for 40 Years after his Deceaſe: And as to the 


Meſſuages c in Sraberton, Broadbempſton and Wejtogell, To the Uſe 
of his Eldeſt Son James, 5 Life; Remainder - Truſtees, to pre- 


ſerve contingent Remainders; Remainder to the firſt and every other 
Son of James, in Tail Male; And in Default of ſuch Iſſue, the like 


Limitations to his (the Teſtator's) Son John &c; Remainder to the 
Daughters of James, in Tail; with like Remainders to the Daugh- 
ters of Jobn, and the like to the Teſtator's own Daughters; Re- 


mainder, as to Meſtogell, To the Uſe of his own right Heirs; And as 


to Staverton and Broadbempſton, To his Couſin —I/ 22 in 
Tail, with Remainder to his own right Heirs. And as to the 
Lands n Sc in Tor-Newton and Tor-Bryan, ſubject to the 

—— — Term 
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Term of 40 Years, He limited them, firſt to his Son John, and then 
to his Son James, firſt for Life, and then with Limitations over, 
{like to the preceding Ones; with Remainder to his own right Heirs: 
And the Truſt of the Term was declared to be, to raiſe 1000/, out 
of the Rents and Profits of the Premiſſes in Tor- Bryan, for his 
Daughter Elizabeth ;- payable, One Moiety at her Marriage, and 
the Reſidue within 3 Months after; and in the mean Time 3o/. 
a Year for ana, And then — Term to ceaſe. 


Then comes this PxovIs0, vi. 


* Provided always, and it is my Will Intent and Meaning, That 
< the ſaid James Moolſton and Jobn Moolſton, ſeverally and reſpectively, 
when they or either of them ſhall have an Eſtate in Poſſeſſion, to 
his or their reſpective proper Uſe or Uſes, of and in the aforeſaid 
Meſſuages Lands Tenements and Hereditaments, for his or their 
Life or Lives, by virtue of the ſeveral Limitations herein before 
mentioned, ſhall have full Power Liberty and Authority, from 
Time to Time during his or their reſpective Life or Lives, by Deed 
or Deeds Writing or Writings to be by him or them reſpectively 
ſubſcribed and ſealed in the Preſence of two or more credible 
Witneſſes, to af/ign limit or appoint, to or to the Uſe of or in Truſt 
for any Woman or Women that ſhall be his or their reſpective Wife 
or Wifes, for and during the natural Life and Lives of ſuch Wo- 


nements and Hereditaments to Him or Them the ſaid James 


Moolſton and John Woo Nau herein before er limited as 
* aforeſaid.” 


The Teſtator died on the 12th of Auguſt 1707. 


Se entred into 518 Part, under the Deviſe ; And John alſo; 
into bts Part. 


bn died ſciſed, leaving only One Son, named alſo Jobn; who 
* the Leſſor of the Plaintiff, * 


James, being ſo ſeiſed, took to Wife the Defendant, then Eiiza- 


beth Began ; And, previous to the Marriage, by Indenture dated 


3iſt Mey 1712, duly executed, between the ſaid James Moolſton 
of the firſt Part, William Bogan of Gatcomb in the ſaid County Eſq; 

and John Legaſſic Clerk of the ſecond Part, and the ſaid El:zabeth 
Bogan (Siſter to the ſaid William Bogan) of the third Part, (Reciting 
the ſaid Will as to the Deviſe to James, and the Proviſo, ) In Con- 


ſideration of the intended Marriage, and in Part- performance of cer- 


tain Articles of Agreement (of the Day before) between the ſaid Par- 
"PART IV. Vor. H;——— 6-H —- -—- ties, 


man or Women, for or in the Name or in lieu of their Jointure 
or Jointures, All or any Part of the ſeveral Meſſuages Lands Te- 
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ties, "Yai; Moolſton, having by virtue of his Father s Will an Eftate 
in Poſſeſſion to his own proper Uſe for his Life in the ſeveral Meſ- 
ſuages Sc fo deviſed, Doth accorRpinNG To THE POWER To nim 
GIVEN, AND BY VIRTUE THEREOF. and of all and every other Power 
and Powers and Authorities which to him doth or may belong, 
affien limit and appoint to the faid William Bogan and John Lexaſfic 
and the Survivor of them and his Heirs, All that Capital Mefluage 
Sec and all other Meſſuages Lands Ce in Staverton, and his Meſ- 
ſuages and all other his Lands in Męſtagell, and the Reverſion and 
Reverſions &c: To hold, as to the Lands in Staverton, to the Truſ- 
tees, to the Uſe of Elizabeth Bogan for Life, for and in the Name 
and in lieu of her Jointure, (to commence from and after the Mar- 
riage and the Death of James;) And as to the other Premiſſes in 

| Weſtogell, to the Uſe of the ſaid Elizabeth Bogan during the JoinT- 
Lives of Herſelf and of Prudence Moolſton Widow of the Teſta- 
tor's eldeſt Brother, for and in the Name and in lieu of ber Jointure, 
(to commence from and after the Marriage and the Death of James.) 


| 8 In this Indenture is contained a Proviſo, That if the faid Elizabeth 

| Bagan do not, within 3 Months after Requeſt made, at the Coſts 

x | of ſuch Perſon as ſhall then be Tenant of the Freehold or be ſei- 
fed of all or any Part of the Meſſuages Lands &c whereof the ſaid 

| James Moolſton ſhall during the Coverture be ſeiſed of any Eſtate of 

| Inheritance, RELEASE all and every Dower and Claim of Dower, 

Z . and all her Right and Intereſt unto the- ſeveral Meſſuages Lands Ge 


(her ſaid Jointure pin, Every Thing contained in ay Inden- 
f ture ſhould be void. 


There was alſo in this Indenture, a Covenant from James Wool. 
ton with the Truſtees, That He has full Power thus to appoint the 
Premiſſes in Staverton and Maſtagell; And that the ſaid Elizabeth 
and his Sons by her Hall enjoy according to the Intent of this Deed 
and of the Will, free from all Incumbrances except an Annuity of 
gol. per Annum payable (out of Blacker) to the. ſaid Prudence: 


And He covenants to make further Aſſurance, within ten Vears, 1 
required. | 


AFTERWARDS, during the Coverture, "mes, by Deed Poll dated 
the 15th of February 1738, (containing a Recital of the abovemen- 
' tioned Deviſe to him, and of the ſaid Indenture tripartite of 3 iſt 
May 1712, and of the Proviſo therein contained and abovementioned, 
and that the then intended Marriage took Effe&,) for and in Conſi- 
deration of the great Love and Affection which He bore to the ſaid 
Elizabeth now his Wife, and for a BETTER Proviſion and Mainte- 
nance for Her, RELEASES to Norton Nelſon and Margaret his Wife 
Executrix of William Bogen the ſurviving Truſtee in the Indenture of 


Ziſt May 1712, the PRovisoes contained in the {aid Indenture and 
in the Articles of Agreement therein mentioned, 
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AFTERWARDS, by Indenture dated 3d October 1751, Reciting 
to the ſame Effect as is recited in the Deed Poll of 15th February 
1738, and alſo reciting that the ſaid Prudence Moolſton (the Widow) 
was dead, and that James Moolſton had received the Sum of 6007. 
and upwards which had fallen to his Wife Elizabeth ſince their Mar- 
riage, ſo that the Jointure made for her by the ſaid Indenture tri- 
partite of 3 1ſt May 1712, was no Way equivalent to the Fortune 
He had received Sh Her, He the ſaid James Woolfton, in Conſi- 
deration of the Premiſſes and of Love and Affection to the ſaid Eli- 
zabeth his Wife, as an InNcReAsE to her Jointure, (being then in 
Poſſeſſion Gc ut A e aſſigns limits and appoints, in Purſuance 
and by Virtue of the Pow RR OIVREN HIM BY THE WILL, and of all 
other Powers and Authorities that were in Him, All the Meſſuages 
Lands &c deviſed to him by his Father's Will, in the ſeveral Pariſhes 
of Meſtagell Broadbempſton and Staverton (ſpecifying them particu- 


larly) to Truſtees, to the Uſe of the ſaid Elizabetb and her Aſſigns 


for her Life, as an AUGMENTATION of ber Jointure. 


The Jory his find the Value of all the Lands deviſed to James 
Woolſton to be 196. 10 5. per Annum; viz. Staverton 90 J. Broad- 


bempſton 601, Weſtogell 461. 10s. And that the Lands deviſed to Jn 
were of the yearly Value of 230/. 


James died on zoth November 1756, without Iſſue Male; lea- 


ving only One Daughter now living ; and Ten Grand-children by 


another Daughter, Nine of which are now living. 


Elizabeth entered into all the Premiſſes deviſed by the Will of 


_ Chriſtopher and compriſed in * Jos Ingentures ; ; and is ſtill poſ- 


ſeſſed thereof. 


John, the Son of Jobn and Leffor of the Plaintiff, is, and has 


been ever fince the Death of Jobn his Father, ſciſed of the Reſt. 


N died before James, and before his Making the Deed 
dated 3 October 1751. 


The Leſſor of the Plaintiff entered into the Premiſſes in Broad- 
bempfion and Weſtogell on 30 June 31 G. 2. and demiſed to the Plaintiff 
Sc. But whether, upon the whole Matter, the ſaid Elizabeth be 
guilty of the Treſpaſs as to the Premiſſes in Broadhempſton and Weſt- 
ogell, the Jury know not; but pray the Advice of the Court: And 
if it ſhall ſeem to the Court © that She is guilty thereof, then they 
find Her guilty; ; but if &c, then Not guilty. | 
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The Queſtion aroſe upon the PRov1so in the Will of Chrifte. 
pher Welton, inipowering his two Sons to make Jointures, and upon 
the EXECUTION of that Power. 


It was argued, on Friday laſt, the roth of April 1761, by Mr. 
Gould for the Plaintiff; and now by Mr. Dunning tor the Defendant. 


Mr. Gould—The Queſtion (in a narrow Compaſs) is Whether 
Janies Woulſton had not completely EXHAusTED bis Power, by exe- 
cuting his Indenture of 31ſt May 1712: Or Whether any Power 
REMAINED in him after the Making of that Deed. 


* 1 Salk. 240 He begun with laying down ſome of the * General Rules as to 
125 37;.., the Execution of Powers; And then propoſed to conſider 1ſt. The 


149. Senſe and Subſtance of the preſent Power ; 2dly. Whether it was 
8 Rep. 69. ö. exhauſted. 


2 C trange 


992. 
| Firſ.— The Tatent was to enable James to make a Jointure on his 


future Wife or Wives as often as He ſhould marry. 


Secondly—Tt has been completely exhauſted with reſpect to this Wife, 


by the firſ# Deed ; which has no expreſs Reſervation ; nor intended 
any. It is like the Caſe of Powers of Revocation; which can be 


executed but once, and not tties quoties. This was ſettled 1 in the 
Caſe of Hele V. Bond, Prec. in Chancery 474. 


The Lands in Staverton were charged with an Annuity of 50 . 
per Annum to Prudence: And the Intention was, © That Staverton, 
when clear of that Annuity, ſhould be her Jointure; And She and 
her Iſſue were to enjoy: thoſe Lands in Staverton, 


He ſaid He could find no Caſes that were e quite applicable to the 


+ 12th Ne- 'profent, © Harvey v. OY, + in Canc. is not. 


vember 1739. | 
and 22d July © 
1749. see Mr. Dunning now argued for the Defendant—He cond into 


2 oe the Origin, and went through the Hiſtory of Powers: . Which He 
| ri ge 


„ ee into three Sorts; 


669, 670. 


7. 20, 21,2. 1ſt, Naked Powers, —— with any Intereſt: (Which 


He allowed, were to be conſtrued iiQtly. ) 


2d. Powers given to Donees in particular Eflates : (Which, 
though to be conſtrued ſtrictly in favour of Remainder-men ; yet 


are extended by Ld. Harcourt, in the Caſe of Beale v, Dew 1 Peere 
Ams. 244.) . 


5 | za. Powers 
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3d. Powers reſerved by the Donor, for the Benefit of himſelf, 
or of his Heir who would have been intitled to the Fee, if it 
had not been limited by the Donor's Act. Of this /aft Sort, is 
the preſent Power: Where the Donor reſerved a Power to the 
Tenant for Life, which would otherwiſe have deſcended with the 


Fee; And 1s part * the old Dominion the Donor had over his 


own Eſtate. 


Theſe have received liberal ConſtruQions. Heb. 312. Kibbet v. 


Lee, Tr. 17 Fac. 1. Orby v. Mobun, Eg. Caſes Abr. 343. pl. 5 

2 Vern. 531. Prec. in Chancery 257. 3 Chanc. Rep. 102. Rep. 
Eg. 45. Lady Coventry v. Earl of Coventry et al: Eq. Ca. Abr. 348. 
Pl. 1 A Lucas 463. 9 Modern 12. Vainer's . Tit. Powers, 


_ un 


The Point Whether the ſecond Deed 4 Appointment in this 
Caſe is well ee by the Power. 


The Objection c. can only be to the Manner of executing it; vix. 
doing it by #7vo Deeds inſtead of One: For it is admitted * might 
by have been done by One Deed.” $5 


But the Words of the Power are, © by Deed or tk * Which 
warrants the Doing it by Two, Powers of leafing, jointuring, ſel- 


ling, revoking &c, may be executed at different Times, and by dif- 
ferent Deeds : As was Lady 1 Coke's Caſe, (then Lady Jane 


Hul. ) 


As to the Caſe of Hele v. Bond, Prec. in Chancery 474—T hat De- 


termination was right : For there the Power of Revocation was ex- 
ecuted over the whole Eſtate. 


| 


He 3 that there was any Thing | in "thi firlt Appointment, 
which takes away or bars James's Right to make a Second: Though 


He admitted that He might not at that Time have any formed poſitive 


Intention to do ſo. 


The Proviſe in the Indenture of 3 iſt May 1712, © that Eliza- 


* beth Bogan ſhould releaſe all Claim to Dower,” was to bar HER, 


not Him. And He has releaſed that Proviſo. 


Beſides, She never could have Dower out of theſe Lands. And 


the Covenant * 10 enjoy” is only an Expreſſio eorum que tacite inſunt : 
It does not include nor relate to the Remarnder-men ; but is only 
a Tranſaction between the Huſband and Wife and her Iflue ; and 
is only for Enjoyment according to the Intent of the Deed and Cbri- 
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e fopher's Will,” So that this Covenant would not extinguiſh the 
Power, or releaſe it, or extend to the Remainder-man ; but leaves 
the Matter juſt as it found it: It only operated on the Subject Mat- 
ter of that particular Deed. | 


Therefore theſe /wo Appointments are not at all incompatible ; 
but are agreeable to the Intent of the Power and of the Parties. 


And there was even a pecuniary Conſideration for the ſecond Join- 
ture; viz. her additional Fortune: (though Love and Affection 
alone were ſufficient. ) 


As to Authorities—The only One, He faid, that ſeems to im- 
peach the Liberality He contended for, is the Caſe of Rattle v. Pop- 
ham, 2 Strange 992. M. 8 G. 2. B. R: And there indeed, the Court 
looked upon themſelves to be bound down to a ſtrict Conſtruction, 
by Ihithck's Caſe, 8 Rep. 69. h. 3 

* 14. Mao But Harvey v. Harvey, in * Barnardiſion's Rep. in Chancery 103, 
feldabſolutely 109. was /ince that Caſe, He then cited it from a Manuſcript ; and 
forbid the argued from it to the preſent Caſe, He alſo mentioned the Caſe 
Boas: for i, Of Scrope v. Ofley, in Dom' Proc' 25th March 1736: which He faid 
would be only was unlike to the preſent Caſe and alſo to that of Harvey v. Harvey; 
OS - For the latter is in Point, and proves That ſuch a Power as this 1s 
put them op- indy be executed at ſeveral Times.“ If the Settlement in 1712, 
on reading it was ut intended to be a full and complete Execution of the Power, it 
OTE ON ſhall not prevent the making a further Provifion afterwards. Here, 
however, to the Remainder-Man is a meer Volunteer ; there, he was a Purchaſer. 
ita 8 and his manner of taking Notes, that he ſhould ſo often fumble upon what was right: 
But yer, that there was not one Caſe in his Book, which was ſo throughout. | 


That Caſe was indeed in a Court of Equity. But the Conſtructions 
of this Court, and of a Court of Equity, ought to be the ſame: Elſe, 
a defectiue Execution of a Power would be in a better Caſe than a 
legal Execution of it. 8 


Mr. Gould, in Reply — The Power was exhauſted by the firſt 
| Deed, according to the ſub/tantial Intent of the Power given by 
the Will. The Huſband had Power, it is true, to limit rem Time 
to Time upon different Wives; or upon One Wife, at ſeveral Times 
and by different Deeds. But upon this Deed, it manifeſtly appears 
o be, and to be INTENDED f be d COMPLETE Jornture by this firſt 
Deed of 1712: And no ſubſequent Event (as the not having Iſſue 
Male, for inſtance,) can make any Alteration. 


The contracting Parties, her cn Relations and Friends, intend- 
ed that the Lands in Staverton ſhould be the full and whole Proviſion 
for the Jointure of the Defendant Elzabeth : But as there was an 


Fr 
— 
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n of rol. a Year iſſuing out of thoſe Lands during the Life of 
Prudence, therefore the Farm called Metley, lying in Weſtogell, was 
alſo ſettled upon her during the Joint Lives of Her and Prudence, 
as a Security againſt that Incumbrance upon S/averton. And She 


was obliged by the Proviſo, to releaſe all Right and Title of Dower 
to James's Lands of Inheritance. 


The Covenant from James is confined, © According to the Li- 
ce mitations in the Will:“ And The Power given by the Will was, 
« To make a Jointure of all or any Part of the Lands.“ 


I admit that if James had declared this to be only in PART of her 


Jointure, or expreſſly reſerved a Power to add any more, He might 
afterwards bave augmented it: But not having made any ſuch De- 


claration or Reſervation, the Power is exhauſted. And it is juſt 


like the Caſe of Hele v. Bond, (a Caſe very ſolemnly determined. ). 


As to the Caſe of Hervey v. Harvey There, the Power never 
was executed at all. That Power was to ſettle Lands: He ſettled 


a Rent-Charge, It was, at Law, no Execution of the Power. It 


came into Chancery, to ſupply the Defe&, and make it good, which 
it was not before. And the third Deed there ſhewed the Intention 


* That it ſhould be OY to the Power reſerved to Eduard Har- 
dey by the Deed of 1715.“ 


The * Caſe of Scrope v. oft is ſtrong for the Plaintif here. 


Lord MaxsrpIzIp— The material Facts ſtated, are, The Deviſe 
by Chriſtopher to his two Sons, in ſtrict Settlement; and the Power 
given them “ to ſettle Jointures,” Which Power James made Uſe 
of, upon his Marriage in 1712, by ſettling Lands in Staverton, with 
a proviſional Addition during two joint Lives, of Lands in Weſtogell, 
(there being an Annuity of 50. per Annum payable to the Teſtator's 


* In Don' 
Proc. 24th 
March 1715. 


elder Brother's Widow out of Staverton.) In this Deed of Settle- 


ment, there is a Proviſo for the Wife's releaſing Dower, and alſo a 
Covenant from James, That he had Power to make the Appoint- 
ment,“ and for Enjoyment under it. He afterwards releaſes her 
Agreement to give up her Claim to Dower, Then comes the In- 
_ denture of October 1751, in Augmentation of her Jointure. There 


is Nothing ſtated in the Verdict, nor any Queſtion made, about the 
Dower, 


The ſingle Queſtion is Whether the additional Jointure is war- 
ranted by the Power, and is a good Execution of it; Or whether the 
Power was totally extauſted by the Settlement in 1712. 


This 
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This Queſtion depends upon two Points: 1ſt. What is the Ori- 

ginal Conſtruction of the Power; 2d. Whether the Settlement of 

1712 has barred James the Huſband from making any further Set- 

IF tlement upon the ſame Wife; (provided it be ſuch as is warranted by 
N the Original Conſtruction of the Power.) on 


- N - 
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Ihe Firſt Point i Whether it be neceſſary that this Power muſt 
be executed all at once; Or whether it may be executed at different 
Times, Ne 8 
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The Proviſo in Chriſtopher's Will which gives this Power, gives it 
at large, without any Reſtraint : All is left in the Diſcretion of the 
Huſband. It is no Bar of Dower ; becauſe tis only © for or in the 
Name or in lieu of Jointure: (which does not bar Dower.) 
The only Limitation to it is, that She can not enjoy it longer than 

ber Life. - 
It looks as if the Drawer of the Clauſe in the Will, which gives 
this Power, had it in View, © that it ght be done at different 
«© Times, and repeated more than once.” For the Words are that 
the Husband ſhall have Power © from Time to Time during his 
Life, by Deed or Deeds, Writing or Writings, to limit all or any 
ac Part of the Eſtate to any Woman or Women that ſhall be his 
5 Wife or Wives, for and during their Life or Lives:“ And it 
. has no Meaning other than by applying theſe Words to each re- 
ſpective Wife that he might marry, and conſtruing them to im- 
power the Husband to make different Settlements upon the ſame 


The Anſwer given to this is,“ That this Manner of Expreflion 
< is meant to take in the Caſe of marrying diferent Wives, one 
<« after another.” Es 
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But that might have been done without theſe particular 
Words, and by a more general Manner of Expreſſion than is here 


So that upon the very Frame and Creation of the Power, it is to 
be executed at diFerent Times, if it ſhall be ſo thought proper. 


' The Power in the Caſe of Harvey v. Harvey was in different 
Words from theſe, and not ſo ſtrong as theſe: The Power there 
was To ſettle ſo much of the Premiſſes as ſhould be of the yearly 
Value of 603 J. for a Jointure and Proviſion for ſuch J/fe during 
ce ber natural Life,” That was for A Jointure ; One ſpecific entire 

2 | Ss Thing : 
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Thing: Not © upon a Wife * or Wives; Not © from Time to“ The Words 


« Jime; Nor © by Deed or Deeds, Writing or Writings.” It was -e 
there urged © That the Power was'ExXEcUTED.” The Lord Chan- ries any other 


cellor (Lord Hardwicke) was clear That he might execute the ry 


Power at different Times; 4% than the Whole, at firſt; and then 2 . 


more. It was in that Caſe admitted by Mr. Wilbraham, « That it * ſertle 


might be executed at d;ferent Times. And fo Lord Hardwicke © 
again held at the Re-hearing. 


This Caſe now before Us is infinitely ſtronger than that of Har- 
vey v. Harvey: And it is certain, that in the preſent Caſe, the 


Power might have been executed at dr ferent Times, upon the ori- 
ginal Conſtruction of it. 


Second Point This being ſo, It brings Us to the Operation of 
the Deed of Settlement in 1712; and leads Us to inquire, in the 
firſt Place, What James intended by this Deed, which limits the 


Lands in Staverton and the Farm in Weftogell to the Uſe of the De- 
fendant Elizabeth, 5 | 


It is urged that they are given Her * for and in the Name and in 
* Lieu of her Jointure ;” And that there is a Covenant, — 1 hat 
« She and his Sons by Her ſhall yoo. os 


Now if this was a Diſpute with the Son of the Marriage, I 
ſhould, even in that Caſe, think that James had not exhauſted his 


Power by this firſt Deed, ſo as to bar himſelf from adding a further 


Proviſion. For this is nat ſaid to be in full of her Jointure, or in 
Bar of any further Proviſion, or in full Satisfaction of it, or any 
ſuch Thing: And the Covenant relates to Chriſtopher's Title and 
Power of Deviſing; and is for Enjoyment according to the Will, and 
to ſupport the Title to the Eſtate under the Will. So that this Cove- 
nant does not carry the Thing further than if there had been no 


ſuch Covenant in the Deed: It is My Exprejjio eorum wo: tacitè 
inſunt. 


He might, notwithſtanding that Covenant, have executed the 
Power for the Benefit of another Wife, if he had married One. 
And it is not natural to ſuppoſe that Ekeabeth's Friends ſhould tie 


Him up againſt Her, and not againſt a future \\ife, who would be 
a Step-mother to her Children. 


The Caſe of Scrope v. Offley is not like this Caſe, That Caſe 
turned upon the Words—* To be thereafier made committed or 
* done by them or either of them:”” And there could be no In- 


cumbrance but the ſecond Jointure. 


Far IV. Vor. II. — ro 
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Nut if there could have been a Doubt, if the Diſpute had been 
with the Son or other Iſſue of the Marriage; Vet 7h:s is a Diſpute 
with the Remainder- Man: And it can not be imagined that it could 
be the Intention of James Himſelf or of any of the Parties to this 
Deed, That He ſhould preclude Himſelf from making a further 
« Provifion for his Wife, for the Benefit of the Remarndef-May, 
ce who was no Party to the Deed, but a mere Stranger to it, and 
© enjoyed a good Eſtate under the Will.” The Remainder-Man 


could never be in the Contemplation of the Parties who made this 
Deed, 


Aid a as to this Point—The Caſe of Harvey v. Hey is very ap- 
plicable. That was © in full for her Jointure, and in full Recom- 
« pence and Satisfaction of Dower or Thirds at Common Law:“ 
And that Power was a Power © to ſettle a Jointure; And He had 
by the Deed directed ALL the Refidue to be paid over to the Re- 
mainder-Man. But Lord Hardwricke obſerved, that though the 
Husband barred Her to CLAIM, yet He did not bar Himfelf to Giur. 


He was, in that Caſe, clear That the former Settlement was no 
Bar againſt the Huſband's making an additional Proviſion for his Wife 
under the Power: And fo am I, here. There might be many Rea- 

ſons very ſufficient to induce Him to make an additional Proviſion 
for Her. For Inſtance, Alterations might have happened to his 
Family or Fortune, ſubſequent to the former Settlement. Here is 
a Circumſtance recited and not contradifted, though not expreſſly 
found; An Additional Fortune came to his Wife fince the former 
Settlement was made: So that it became really his Duty to make an 
additional Proviſion for Her; as He had no Iſſue Male. And there 
18 Nothing 1 in the Settlement of 1712, to prevent it. | 


There is good Senſe in what Mr. Dunning faid, 0 That Execu- 
< tions of Powers ſhould have the ſame Conſtruction Force and Ef- 
ce fect in Courts of Law, which they have in Courts of Equity:“ 

Becauſe the Statute of Uſes transferred that Mode of Real Property, 
from Equity to the Common Law. Whatever is a good Power or 
Execution in Equity, the Statute makes good at Law. 


But in dens of the early Caſes, they reaſoned in Courts of Ta 
upon theſe Equitable Powers, from Notions applicable to naked 
Authorities Unconnected with any Intereſt, or to mere legal Powers 
introduced by other Statutes, (ſuch as Leaſes by Ecclefiaſtical Perſons, 
or Tenants in Tail ;) inſtead of adopting the Liberality of Courts of 
Equity, and conſidering theſe Powers brought into the Common 
Law by the Statute of Uſes, merely as a Mops of Orner ſo1p 0 or Pro- 

Periys 
— | | | Con- 
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Conſidering them in this Light, No Doubt could ever have been 
made Whether a Man might not do Je/5 than his Power; Or if 


he did more, Whether it ſhould not be good to the Extent of his 
«© Power.” 


Courts of Equity reaſoned as they would have done if the Statute 
had not been made; and were forced to aſſume a Juriſdiction to 
correct the too ſtrict and narrow Conſtruction put upon Powers and 
the Execution of them, 


And yet whatever i is an Equitable oUGHT to be domed a Legal | 
Execution of a Power: For there can be no Circumſtances to affect 
a Remainder-Man perſonally in Conſcience, when a Power is not 
duly executed, any more than the Iſſue in Tail or the Succeſſor of 
an Eccleſiaſtical Perſon if a Leaſe is not duly made. 


In the Caſe of * Rattle v. Popham, T'xrs Court thought themſelves * , = 8 6. 2. 
bound by 4 Whithek's.Caſe; and held the Leaſe not to be warranted {| er 
by the Power. The Widow brought her Bill in the Court of Chan- Ps q. 70. 

cery. And Lord Talbot, arguing from the ſame Premiſſes, the 
Power and the Leaſe, without any other Circumſtance, held the 

| Leaſe to be warranted by the Power. He faid, It was not a defec- 
tive, but a blundering Execution: And He decreed the Defendant 
to pay all the Coſts, both at Law and i in Equity. 


But chere are no Precedents which can ſtand in the Way of our 
determining this Caſe, as it ought to be determined, N equi- 
tably and according to the true Intention of the Parties. 


Mr. Juſt. DR xITS oN declared Himſelf ſatisfied with theſe Reaſons 
ſo fully given by Lord Mansfeld ; and that He was of the fame Opi- 


Dion. 


Mr. Juſt Wirmor—Courts of Law and Courts of Equity ought 
to concur in ſupporting the Execution of theſe Powers, which are 
very convenient to be inſerted in Marriage Settlements, and are very 
uſeful to Families: And they ought not to liſten to nice Diſtinc- 
tions that favour of the Sophiſtry of Schools; but to be guided by 
true good Senſe and manly Reaſon. 


After the Statute of Uſes, it is much to be ts that the 
Courts of Common Law had not adopted all the Rules and Maxims 
of Courts of Equity, by which they were guided in their Determi- 
nations upon them, This would have prevented the Abſurdity of 
the ſame Party's receiving Coſts in one Court, and paying em in 
Another, upon the — ſame Litigation. 


But 
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But the preſent Caſe wants no Support. Here, the two Points 
are, 1ſt, Whether this Power was, in it's original Creation, intended 
to be ſuch as might be executed at different Times, and conſe- 
quently might be ſo, if the Tenant for Life thought proper to uſe 
it in that Manner: 2dly. Whether the Deed in 1712 prevented and 

barred the Tenant for Life from repeating it a ſecond Time. 


Firſt—The Intention is clear, That it was originally intended to 
be executed at t different Times, even upon the ſame Woman. 


AA 
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Then it is to be inquired Whether it might be ſo executed, within 
the Rules of Law. 


* Precedents in The Determination in the *-Caſe of Hele v. Bond was certainly 
Chancery 474. right. There, the Power of Revocation was executed over the 
whole Eſtate. The Power reſerved to A. was © to revoke the Uſes 

© of the Settlement, and declare new Ones: And He did revoke the 

old Uſes, and limit new Ones, without annexing any new Power of 
Revocation to theſe new Uſes. There, the firſt Power of Revoca- 

tion did not ride over the new Uſes: : It was executed over the 


wwvole Eſtate. 
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Here, the Queſtion is, Whether this Power be 5 indivi ble, 
that it can be only executed „ 


Diggers Caſe is in Point, « That a Perſon who has ſuch a Power 
© of Revocation may revoke Part at one Time and Part at another ; 
« but not the ſame Part twice, unleſs he reſerves a new Power of 
80 Revocation.” I | Co. 173. 6. 


And this Power in the preſent Caſe relates 70 all and every PART 
of the Eſtate, by the expreſs Terms of the Proviſo. It can not 
therefore be neceſſary to be all done uno Flatu ; but may be execu- 
ted at different Times: And it is highly reaſonable that it ſhould be 
ſo. There may be many cogent Reaſons to render it convenient: 
As Children being more or leſs numerous; A Wife's additional For- 
tune, or her good Behaviour and Merit; or many other Circum- 
ſtances of a Family. And what is ſuch a Power, but a Mode of 
Conveyance putting the Tenant for Life into the ſame Condition 
as if he was Tenant in Fee, quoad Hoc? Therefore it may be exe- 

cuted at different Times. 


Second Queſtion Then the only Queſtion is, Whether the Deed 


in 1712 prevents this, and bars James from making any further Pro- 
viſion for his Wife. 


Now 
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Now as to the Frame of the Deed, it muft be obſerved that the 
PRACTICE in Conveyancing is, to releaſe the Power and all further 
Claim to it, whenever the Power is completely executed, and there 
is uo Intention to go any further in the Exerciſe of it. 


And as to the Covenant—This Covenant means no more than the 
uſual Covenant for Enjoyment according to the Limitations in the Will ; 


„that his Wife and her Iſſue ſhall enjoy it, ſahject to the Power gi- 


ven by his Father's Will.“ 


Therefore even if there had been Ie Male, and this a Litiga- 
tion with that Male Iſſue of the Marriage, I ſhould Rill have been 
of this Opinion that I have now declared: But, as there is 20 


Iſſue Male, it would be abſurd to make the Huſband ſtipulate that 


He ſhould not provide for his Aer or Daughters and their 
Children. | 


And the Proviſo © that the Wife ſhould: releaſe her Claim to Dow- 
« er,” does not ſtand in the Way; nor the Releaſe of that Pro- 
viſo: For though the Huſband might mean to bind Her from 
CLAIMING any more, Yet he did not mean to bind Himſelf from 


GIVING Her more, if He ſhould think fit. It would be abſurd to 
ſuppoſe that the Parties to the Deed underſtood or meant it in that 
Light. Therefore no Inference can be drawn from this Proviſo, 


Per Cur. ane 
JopomenT for the DEFENDANT. 


Rex ver/. Sir Willoughby Aſton Bart. and John Dodd 
_Elq; et al”. 


R. Afton and Mr. Schutz ſhewed Cauſe againſt a Rule obtained 
in the laſt Term upon the Motion of Mr. Norton, for Sir 
lag“ and Mr. Dodd (as juſtices of the Peace for the County 
of Berks) and Mr. James Head ( Treaſurer of the ſaid County) to 
ſhew Cauſe Why a Writ or Writs vi Mandamus ſhould not be awar— 
ded, directed to them All, Requiring them the ſaid Juſtices to make 
an Order or Orders upon the ſaid Treaſurer, to re-1mburſe the Pa- 
riſhioners of the Pariſh and Burrough of Newbury i in the ſame County 


the Sum of 114/. 15. expended by the Officers of that Pariſh, for the 


Reltef of the Wives and Children of ſeveral M1L1TIA: MEN ordered out 
into actual Service, in Purſuance of Orders of the ſud two Juſtices 
made for that Purpoſe in the Months of Augu/t September and No- 


vember in the Year 1759; and requiring him the ſaid Treaſurer to 
pay the ſame. 1 


PART IV. Vor. II. 6 I Mr. 


Thurſday 6th. 
April 1704, 
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Mr. Alon made a Doubt Whether the Direction of the Writ was 
rightly prayed; Or whether it ought not rather to have been prayed 
to be directed to the * Sgſions: But however, He ſaid the Juſtices 
at Seſſions were very ready to make any Order that the Court ſhould 
think right; aſſoon as they ſhould be informed what the Opinion 
or Senſe of the Court is; And that they would do this voluntarily, 
without being compelled by Mandamus: But that at preſent, and 


until they ſhould know the Senſe of the Court, They were of 
Opinion 


1ſt. That a Sub/litute of a Militia- man is not properly a Militia- 
man within the Meaning of 31 G. 2. c. 26. § 28. 


2dly. That as the Town of Newbury does not contribute to the 
County. Stock, but have a ſeparate Stock of their own (which was 
admitted to be true ;) they were not intitled to be re-1mburſed out 


of the County-Stock for the weekly Allowance made to the Families 


of any Newbury Men who ſerved as Subſtitutes : But that ſuch Al- 
lowance ought to be paid out of the Newbury Stock, and not out of 
the County-Stock. 


Mr. Norton, contra, inſiſted, 1ſt. That a Subſtitute was properly 


a Militia-man, within the Meaning of the Act of 31 G. 2. c. 26. 


§ 28: Eſpecially, ſince the Conſtruction which the Legi/lature them- 


ſelves have put upon it, by the ſubſequent Act of 33 G. 2. c. 22. 
F 1, 6. And particularly by the Preamble of this latter Statute, 


2dly. That the Pariſh of Newbury have a great many of their In- 


habitants who are willing to ſerve as Subſtitutes for Others ; And that 


many Newbury-men ſerve as Subſtitutes for other Newbury-men ; 


and many of them, as Subſtitutes for ſuch Militia-men as are reſi- 
dent out of Newbury, and Inhabitants of other Parts of the County. 
And He thought his Requeſt was very fair and equitable ; for that 
He did not deſire to be re-imburſed out of the County- Stock, for 
the Allowances made to the Families of any Newbury-men that had 
| ſerved as Subſtitutes for other Newbury-nen, but of thoſe Newbury- 
men cu, who had been ordered out into actual Service, as Subſti— 


tutes for fuch Milicia-men as were not Inhabitants of Newbury, but 
of other Parts of the County at large; purſuant to 31 G. 2. C. 26. 
§ 28. whereby it is enacted © That when any Militia- man ſhall be 
orccred out into actual Service, leaving a Family not of Ability to 
{ſupport themſelves during his Abſence, the Overſeer or Overſeers 
of the Pariſh where ſuch Family ſhall refide ſhall allow to ſuch 
Family fach weekly Allowance for their Support, until the Re- 
turn of ſuch Militia-man, as ſhall be ordered by any One Juſtice 
of the Peace; ſuch Allowance to be re-1mburſed out 4 the LO 
& S loc 


OEM CN nts os OS 
as ERIE Ge 


2 G 7 2 — 7 I LW RE - 4 oO ee 4 Ty 8 "> 4 N pF * 4 * * 4 * - 
vx r T e a tp n 5 FF . es gs SR + T SES, $567 Trac Wye Ir my h OTE PTY = ha nc * 4 4 p >< 4 oy 305 SL ir he $6 4 
f en Eo oe ee OE PE WO ang ok r e ery 5.ou0h > +... 
— . Ro os HET SV ay 7 N 5 jm 4 — 3 3 1 S >. 8 * 28 3 8 « I Q 2 12 7 8 Ed £0 ra - EE STI IO, \ . 8 * 8 Re 248 \ N 
8 S I Ll SE Ferre * e e y / rr ry Se 4s „ . tte het EO WE 8 0 9 n - 3 85 ES vs, . no 7 3 r 2 43> EY : WS Z, 
1 4 n a - IE Se . N —_— nt RE I: Ng dt OI i WS FER II NC PE” 17 1 r b 9 Pf OTE er Ne * FF ˙ RO UT IITES EE e Kee, 7. . g 5 * 
” £ ö : K N , . LAY n — 85 * n At. > DOR RO I Ra $2 PEN Pp pt - : r * 8 « N Lo * ; 228 N * 8 F - - 
Y Y . 2 = 2 2 > - C * 4 34> <a? ; 4 ” — A - 2 N . 


8 3 
3 


r 
' F 
. 
F 
„ 


Fl 
by 
2? 
* 


. 


is a plain declaratory legiſlative Expoſition of the former: The Pre- 


Court; which they were only deſirous to be appriſed of, in Order 
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« Stock, by the Treaſurer of the County : And ſuch Treaſurer ſhall 


ec be allowed the ſame in his Accounts.“ 


Lord MANSFIELD was clear in his Opinion againſt that of the 
Juſtices, in both Points. 


1ſt, A Subſtitute muſt, /nce the Act of 33 G. 2. c. 22. be con- 
ſidered as a Militia-man within the 31 G. 2. c. 26. For though 
there might have been a Doubt upon the former Act (at the firſt 
making of it) © Whether a Subſtitute was a Militia-man for this 
“ Purpoſe ;” Yet this Doubt is removed by the latter Act, which 


amble recites this very Clauſe, and puts this Conſtruction upon it 
8 hat Subſtitutes are Militia-men within it,” 


_ 2dly. As to the Re-imburſinent out of the County-Stock, for 
the Allowances made (under a proper Order) to the Families of 


ſuch Newbury-men as have been Subſtitutes for Inhabitants of the 


other Parts of the County lt is very reaſonable and equitable : And 
they do not claim it for the Family of any One who was Subſtitute 
for a Perſon drawn out of the Liſt for their own Diſtrict. 


However, as this Queſtion was a very general One, and might 
affect other Parts of the Kingdom as well as this County of Berks, 


They offered Mr. Afton to conſider further of it, if He had any 


Doubt about their preſent Opinion. 


But Mr. Afton declared He had not: And He anſwered for the 
Juſtices, that they would conform themſelves to the Opinion of the 


to make it the Rule of their Conduct. 


Upon which Declaration, TH CourT thought it unneceſlary to 
make any Rule or Order in Form, upon the preſent Occaſion, 


Bevan verge Protheſk. 


[N a long Motion 8 the Stay of Proceedings i in an Iaferior 


Court 


, 


Tas Cour held, That the Delivery of a Recordari facias 
loquelam, to the Clerk of a en After Interlocutory Judg- 
| ment 


Mr. Juſt. DENISON and — Juſt. Wu nor were of the ſame 
Opinion. 
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ment and before final Judgment, 1s a Stop to all further Proceedings 
1n that Court. 


They likewiſe held, That the Officer of the inferior Court can 
not refuſe paying Obedience to the Writ, under Pretence of his Fee; 
not being paid to him: For He is obliged to obey the Writ ; and has 
a proper Remedy, which He may take, for ſuch Fees as are due to 
Him. i 


Stevens ver/. Evans et al'. 


T* HIS was an Action of Trover, for Cattle: In which, a Spe- 
cial Caſe was agreed upon, for the Court's Opinion. 

The Special Caſe ſtates, That on the 12h of April 1759, an Aſ- 

ſeſſment was made and allowed at a Veſtry of the Inhabitants of the 


Pariſh of Mix in Eſſex, to re-tmburſe to Stephen Durant, the Over- 
| ſeer, the Monies laid out in the Half Year ended on Eaſter Monday 


then next enſuing the Date, for the neceſſary Relief of the Poor 
of the ſaid Pariſh of Mix, by the ſaid Stephen Durant the Overſeer 


Sc. Which Aſſeſſment was in due Manner allowed and confirmed by 


two Juſtices of the Peace &c, and publiſhed in the Church &c. 


That William Veſey was therein aſſeſſed 91. 115. That afterwards, 
dix. on 18th July 1759, William Veſey died, inteſtate. That on 


12 December 1759, ADMINISTRATION of his Goods &c was 


granted to John Stephens, the Plaintiff; who poſſeſſed Himſelf of 


his perſonal Eſtate, and particularly of the Cattle in the Declaration 
mentioned. | 1 : x 


That on the 14th of January 1760, two Juſtices of Peace exe- 
cuted a Warrant; in which Warrant, the ſaid Rate or Aſſeſſment 


is recited ; And the Warrant alſo recites That whereas it appeared 


on the Oath of Stephen Durant the late Overſeer, © that the ſaid 


and the other Defendant Durant (the late Overſeer) at Wix aforeſaid 


* 97. 11s. had been lawfully demanded of the ſaid William Veſey de- 
ce ceaſed, and of his Widow and Repreſentative Suſannah Veſey, fince 
ee his Deceaſe, who have refuſed and doth refuſe to pay the ſame” ; 
It requires the Church- Wardens Overſeers and Conſtables Cc. to 
make a Diſireſs of the Goops anD CHATTELS OF THE LATE WIL- 
LIAM VESEY ; And if within fix Days next after ſuch Diſtreſs, the 
ſaid Sum of 91. 11s, and alſo reaſonable Charges of the Diſtreſs, 


rendering the Overplus to Her the ſaid Suſannah Veſey, be not paid 


on Demand, then to ſell &c : And if no Diſtreſs be to be had, then 
to certify the ſame; ſo that ſuch further Proceeding may be had 
therein, as to the Law doth appertain. 


By Virtue of this Warrant, the Defendant Goby (then Conſtable) 


2 on 
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on the 19th of January 1760, diſtrained the Cattle, and ſold them 
for 15/: Which Cattle fo diſtrained, were the Cattle of the ſaid 
William Veſey in his Life-time, and at his Death, and were diſtrain- 
ed on the Lands in the ſaid Pariſh of Wix, occupied by the ſaid 
William Veſey in his Life-time. 


That the Overplus, after Payment of the Rate, was tendered 


back. 
That Notice of the Action was given to the Juſtices. 


The Queſtion upon this Caſe, is Whether the Diſtraining and 
Taking and Selling the Cattle which were the Goods of William 


Veſey, in the Hands of the Plaintiff, his ADMINISTRATOR, by vir- | 


tue of the ſaid Warrant, was lawful, or not. 
This Caſe ſtood now in the Paper, for Argument. 


Mr. Norton, on Behalf of the Plaintiff, argued that it was of 
lawful : And an Action of Trover is maintainable againſt the Pariſh 
Officers, for taking them. 


iſt Objection. It is a bad Rate, and illegal. 


Firſt—lIt is a Rate made to re-7mburſe an Overſeer : Which is a 
bad Rate, as was ſettled in Tawney's Caſe, 2 Ld. Raym. 1009. and 
6 Mod. 97. Domina Regina v. Paroch' de Littleport, S. C. and 
2 Salk. 531. S. C. Tawney's Caſe, For the Overſeer was not obli- 
ged to advance the Money without a previous Rate : And He may 
re- imburſe Himſelf out of the next, made in his own Time. 


Secondly—It is a Rate made for Half a Year ending on Eaſter- 
Monday next : Whereas a Rate can not be made for longer than a 
Month. 6 Mod. 98. Tawney's Caſe, ut ſupra; but called there 


Domina Regina v. Par. de Littleport. The Caſe of Tracey v. Tal- 
bet, * in 2 Salk, 532. is in point. 1 


2d Objection. There was no Refuſal by the Repreſentative to pay 
the Money. Now there can be no Diſtreſs, without a previous De- 
mand and Refuſal, The Refuſal was really by Veſey, who is dead; 
and by the Widow who was not in Fact, (though She is in the 
Caſe ſtated to be) his Repreſentative. 


But ſuppoſing theſe Objections not to hold, and that the Rate 
and Warrant are good ; Yet the Goods of Veſey are not diſtrainable, 
in the Hands of his perſonal Repreſentative, for a Rate made pon 


Vejcy Himſelf. There is no Inſtance of it, nor any Caſe to ſup- 
CART IV, Vor, II. 6M 
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oft this: T herefore it ought not to be ſupported. Nor is there 


any Neceſſity for it; For the Poor can not ſuffer by the Non-Pay. 


ment of this Money. There are other Proviſions for raiſing the 
Money. 


This is a Caſes omiſſus: And Lex non curat de minimis, (as this 
is.) The Acts of Parliament give no ſuch Poawer to the Juſtices, as 
to grant ſuch a Warrant: And Nothing can be intended in Favour 
of their Juriſdiction. It is for this Reaſon, that with regard to the 
Wages of Servants they are confined to Wages of Servants in Hu/- 
handry only, and can not exerciſe ſuch Juriſdiction! in reſpect to the 
Wages of other Servants. 


As to any inferred Power, (for there is no expreſs Power, ) None 
can be pretended, but from 43 Elis. c. 2: For 17 G. 2. c. 38. 
makes no Alteration in the Method of compelling Payment of the 
Rate. | 


It is not the Thing that is rated by 43 Ez. c. 2.4 1. but only 
the Perſon, (the Occupier;) And Section 4 gives the Means of 


compelling it: And the Occuprer alone is the Perſon there meant; 


And the Refuſal to contribute according to the Aſſeſſment made 
upon Him, is treated as an Offence; And the Offender is to be ſent 


to Gaol, But the Executor or Adminiſtrator is not an Offender : It 


is a perſonal Charge. An Overſeer could not bring an Action for it, 


even againſt the Perſon charged: He muſt purſue the particular 
Remedy appointed by the Act. And if fo, the Court will never 
extend the Remedy, againſt a Repreſentative, 


: If an Adminiſtrator ſhould pay this Rate, He might be guilty of 


a Devaſtavit, And the Compulſion by Diſtreſs will not alter the 


Cuaſe, or be an Excuſe for a Devaſtavit. 


10 what Courſe of Debt is this Rate to be ranked ? How is the 
Adminittrator to know what Preference it is to have ? 


There is indeed a leciſlative Expoſition made, upon this head, in 
another Statute relating to the Poor Laws: I mean 17 G. 2. c. 38. 


3: Which provides a Remedy for the Caſe of the Death of an 


Overlcer who has Pariſh-Money in his Hands; and gives the Pre- 
terence of this Sort of Debt to all others; direQing the Executors 
or Adminiſtrators of the Overſeer to pay it out of the Aſſets, be- 


85 tore any of his other Debts are paid and ſatisfied.“ 


Therefore, 15" the Legillature have made a Declaration in hat 
Caſe, and not in this, It is plain that they did of mean ſo in this 


Cate, but meant to leave. it to the ahn Courſe of Adminiſtration. 
| 2: Mr. 
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Mr. Biſhop, contra, for the Juſtices of Peace, ail for the Pariſh 
Officers. 


rſt, T he Court will not now enter into any Objection to the Rate. 


The oaly Queſtions Wande are as to the Warrant, and as to the 
Aſets being di 25 trainable in the Hands of the Repreſentati ve. 


As to the Demand of the Money upon Veſey Himſelf, It was made 
upon Him; and is fo ſtated: And as to the Demand upon the Re- 


preſentative, The End and Intention of this Special Caſe, was to 


ſettle the material Point, the real Queſtion © Whether the Goods 


© of the Perſon rated are or are not diſtrainable i in the Hands of the 
cc Repreſentatiue. 


The Practice is with Us, That they are. It is no Anſwer, to 
ſay That ether People are liable to pay, 1f the Perſon rated does not. 


The Queſtion 1s, Whether the 8 of the Perſon rated, 


is or is not liable. 


The Authority to make this Warrant; and to make the Diſtreſs 
in Obedience to it, is founded upon the Stat. of 43 Eliz. c. 2. 4 


which gives this Remedy by Warrant and Diſtreſs, upon Refuſal 


to pay. 
The Demand of the Money is to be made, and in the preſent 


Caſe was actually made upon the Perſon aſſeſſed: And that made it a 


Debt from Him. There was uo iVeed of a Demand upon the Re- 


| preſentattve : The Aﬀſſets were already become liable, and remained {0 
in his Hands. 


As to the Danger of a Deva//avif—A Repreſentative could not 
be guilty of a Devaſtavit, even by paying a fimple Contract-Debt 
before a Bond-Debt, f He had no Notice of the Bond-Debt: And 
the Diſtreſs made upon Him would be a Juſtifcation to Him tor 
paying it under the Compulſion of ſuch Diſtreſs. The Act of 


17 G. 2. c. 38. § 3. makes a Debt of this Sort, . before any 
other Debts "of the deceaſed Overſeer, ' 


I do not fay, That the Executor or Adminiſtrator could be {czt 


70 Gaol, for Non-payment of this Debt: But yet, the Aſſets in his 
Hands are diſrainable, as the proper Fund out , which it is to be 
paul x Eſpecially, as no Action would lic for it (as Mr. Norton agrees.) 


Mr. Norton, in Reply No Aue at all has been given to my 


Objection to the Rate Fe te f 
And 
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And I ſay, that even if the Adminiſtrator were admitted to be 
liable to pay, yet ſtill there ought to have been a previous Demand 
upon Him. 


No ſuch Practice as what Mr, B:/hop ſpeaks of, is ſlated in the 
Caſe ; And therefore the Court will intend That there is none ſuch: 
And I believe there is None. I never heard of it before: I take it 

to be directly the other Way. | 2 Þ 


And, at all Events, the Poor can not ſuffer : For there are other 
Perſons who muſt make up the Deficiency, in Caſe this Man do 
not pay. 


This is ſcarce a ſolvent Eſtate z becauſe the Widow has renounced 
Adminiſtration, and it is granted to a Creditor. 


This is a Charge upon the Perſon, which dies with Him: Like 
Coſts payable by One who dies; (for which a Bill, in the Court of 
Chancery, can not be revived ; And fo in this Court, upon Infor- 
mations, they are gone by the Death of the Party.) 


And the Adminiſtrator can not poſſibly know in what Courſe of 
Adminiſtration to pay this Rate. If an Executor or Adminiſtrator 
pays a Debt of a lower Nature, at that Time &4nowing of others of 
an higher, it is undoubtedly a Devaſiavit : And here there may be 
Debts of an higher Nature, which the Adminiſtrator may know of. 

And if He is obliged to pay it under Compulſion, He ought to pay it 
without Compulſion; And vice werſd. | 


Mr. Bibop It is a Charge impoſed ; not a Debt. The Caſe was * left open 
denied this. upon its being ſtated at the Trial, to all or any other Objections that 
could be made upon the Face of it. There were Other Debts be- 

ſide this. . e 


Mr. Juſt, DENISsoN.— That makes no Difference. 
The Queſtion is ſtated particularly upon this Caſe; and is con- 
fied to the levying the Money upon the Repreſentative of the Per- 
ſon charged. OS 


I ſhould think, the Event muſt have often happened, in Fact 


and Experience. 


The Pradice is not flated : But however, the Queſtion is What 
the Law is; not What the Practice is. 
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= It is a Rule, © That upon a new Statute which preſcribes a par- 
25 ce ticular Remedy; ; No Remedy can be taken, but the particular 


« Remedy preſcribed by the Statute,” Therefore clearly, No Ac- 
tion of Debt will lie for a Poor's Rate. : 


This Remedy given by the Act of 43 Eliz. muſt be conſidered 
with Analogy to other like Caſes. This Statute conſiders the Perſon 
rated and refuſing to pay, as an Offender : And it gives no Autho- 

rity but to diſtrain the Goods of the OrrtENDER. Therefore No 
Goods are liable to be diſtrained, by the Words of this AQ, but 
the Goods of the Offender Himſelf. 


The Act of 17G. 2. c. 38. § 3. is no inconſiderable Argument 
That there was no Remedy before the Making of the Proviſion in 
that Act of 17 G. 2. c. 38. That ſuch Sort of Debts ſhould have a 
Preference of Fa to all others. 


I never zpprehended that the Goods of the Perſon aſſeſſed to the 
Rate, can be charged in the Hands of the Repreſentative. And 


therefore (as at preſent adviſed,) I ſhould think that this Action 
will he for taking them, 


I agree that this is in the Nature of an Execution: But yet it is 
perſonal ; and I do not know that it is a Lien 2 the Aſſets. 


Mr. Juſt. Wirhror concurred; and ſaid He had no Doubt 
about it. 


; He thought the Intention of the Special Caſe which ſtates a 

particular Queſtion, appeared to be to ſubmit TH Queſtion oNLY 

to the Court. As to the Objections that have been made to the 

Rate, the firſt is of no great Importance : For though you can not 

make a Rate to reimburſe Overſeers ; yet the Overſeer may imme- 

diately (whilſt in Office) reimburſe Himſelf, out of the next Mo- 

ney raiſed for the Rate, * " * G ag 
ney's Caſe, « 


And as to the Second—He ſaid, He believed that whatever the“ Te Gͤt: 


+ Law might be, the Pradlice was, not to | make theſe Rates . The Law 
T Monthly. ſeems to be, 
that they 


ſhould either be made Monthly, or at leaft divided and diſtributed into ſo much per Month. V. Taxwncy's 
Cafe ; and alſo Tracey v. Talbot, 2 Salk. 532. and Rex v. Juſtices of Middle ſex, Hil. 9 G. 2. B. R. 


On the Merits—It is not flated in the Caſe, © That a D 
was made even upon Veſey (the Perſon aſſeſſed,) and that He 
** refuſed Payment: Though it is ſo recited in the Warrant. But 


that is not material: For 1 have not the leaſt Doubt, but that the 
PART IV. Vor, II. | * REPRE- 
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REPRESENTATIVE ought to have been convened before the Juftices, 
and aſæed What Hz had to ſay Why he ſhould not pay the Rate 
« aſſfeſſed upon Veſey his Inteſtate. This Caſe ſeems to be like a 
 Stire ſacias upon a judgment; upon which, Execution can not be 
ſued out againſt the Repreſentatives, without aſking them what 
they have to alledge why it ſhould not be taken out. 


At the Time of the Teſte, they were the bona et catalla of the 
Repreſentative. If the Teſte had been prior to the Death, they 
would have been bona et catalla of the Deceaſed : But if teſted after 
his Death, they are not his bond et catalla; but the bona et eatalla 
of the Repreſentative. Fo 5 
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Therefore if the Money had been demanded of the Repreſentative, 
I ſhould have had great Doubt Whether this Warrant and Diſtreſs 
would not have been good: For I can not think that by the Death 
of the Perſon charged with this Rate, the Aſſeſſment before made "4 
upon Him and demanded of Him would have been quite gone and 
loſt to the Pariſh, and could not have been any Way come at. For | 
though it may be a Charge apes the Perſon, (as has been objected,) 
| Yet it is a Charge upon Him in reſpect of the Thing occupied: 
And though He be called an Offender, if He refuſe to pay it, yet 
He can be 70 otherwiſe conſidered as an Offender, than every other 
Debtor who refuſes or neglects to pay his Debts, and thereby ren- 
ders his Perſon and Goods liable to be taken in Execution, is ſo far 
treated 2 an Offender, till he ſhall comply with the Judgment 
awarded. e 
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And in Experience, I know it to be the Caſe, that theſe Pay- 
ments by Executors or Adminiſtrators are often allowed, (I dare 
ſay I have known it done 50 Times) to go in Diſcharge of the 
Aſſets of the Teſtator or Inteſtate. I do not ſay, in what Courſe of 
Adminiſtration of Aſſets: But it has been very often allowed, I am 

| ſure; though I do not remember that it has been ſettled in what 
Courſe of Adminiftration. Indeed it might be of too much Con- 
| ſequence, to put it into the Power of Juſtices of Peace to determine 
upon the Adminiftration of Aſſets, as to the Courſe in which they 
were to be adminiſtered, | Ep 


In a Caſe of Wallis, Adminiſtrator v. Hewit, at Guildhall, at the 
Sittipgs after Hil. Term 5 G. 2. before Ld. Ch. Juſt. Eyre, in an 
Action of Treſpaſs, Two Aldermen of London had made a Warrant 
to diftrain a Man for a Poor-Rate. The Man died inteſtate ; But 

before that, there had been a Demand made upon Him and Refuſal 
by Him, and a Warrant of Diſtreſs granted upon his Refuſal : And 
then He died Eyre Ch. J. held that a Diſtreſs could not be made 
after his Death; Or if it could, yet the Repreſentative ought to have 
I been 
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been — And He held the Property 70 Sr 3 A Caſe * 


was made for the Opinion of the Court of Common Pleas: But 1 
could not. hear what became of it. Lord Ch. Juſtice Eyre was a 
oreat * 


It would be ſtrange, that a Diſtreſs ſhould be taken upon a 
Man's Goods wichbur | hearing Him : And it would make ſtrange 
Confuſion in the Adminiſtration of Aſſets. He may have paid or 
retained Judgment-Debts prior to this Diſtreſs for the Rate. 


I've no Doubt that the Plaintiff here is intitled to his Judgment. 


Mr. Gould was retained to take Notes for the Defendant. But 
He faid that if Mr. Norton inſiſted upon the Want of a Demand 


from the Repreſentative, He could not "pretend to maintain the Caſe 
on the Part 01 the Defendants. 


Mr. Juſt. Dxxisox and Mr. Juſt. WIL Mor faid hat That was 
an efential Carcunance., 


OF Cur. unanimouſly, 
XRurx for the Pos rx to be gelivere to the PLanyTyey: 


Small, ex dimiſſ. Baker, wer. Cole and Skinner, 


HIS was a Caſe in EJECTMENT, ofter a Verdid for the 
Plaintiff, 


On Saturday the 11th of this Month, Mr. Norton, on Behalf of 
the Defendant, moved in Arreſt of Judgment ; for that the Leaſe 
declared upon was, on the Face of it, void; being laid to be made in 
the thirty-third Year of King George the Third, * To hold from the 
" un Day then laſt paſt; an impaſſible Time at preſent, as it is 
now but the firſt Year of his preſent * s Reign. 


The Fact was That the Pleadings were intitled of Hilary Term 


in the 1ſt Year of King George the Third; And the Leaſe is laid to 
be made © in the 33d Year of the s41D King; ; To hold ut ſupra: 
Which He alledged to be a fatal Objection to the very Title of the 
Plaintiff z and that it can nat be AMENDED in this Suit of Ejectment, 


A Rule was then made, to ſhew Cauſe : And 


Mr. Gould, on Behalf of the Plaintiff, now ſhewed Cauſe 9h 
He 


the Judgment thould not be arreſted, 
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He agreed the State of the Caſe to be, that the Placita were of 
Hilary Term in the firſt Vear of George the Third; And that it was 
alledged in the Declaration, that the Defendant entered Sc, © againſt 
ce the Peace of our ſaid Lord the King ;'' And that it Jays the De- 
miſe to have been made on the zoth of May in the thirty-tbird Year 
of His sAlD Majeſty. | 


But He anſwered and obſerved, 1ſt. That this is after a Verdict: 
2dly. That it is aided and affiſted by ſome or One of the Statutes 
of Jeofails; and therefore ſhall not be regarded by the Court, but 
altogether 4 liſregarded and over-looked. 


Firt—An Ejectment being a fitious Action, and the Defen- 


dant confeſſing Leaſe Entry and Ouſter, He conſequently confeſſes a 


Leaſe SUFFICIENT fo bring the Title in Queſtion : And it muſt be 
a Leaſe of a ſub//ting Term. But as there could be 20 33d Year 
of Tuls King; therefore the Court will apply thoſe Words, © the 


« 33d Year,” ſecundum ſubjectam materiam, when it comes before 
them AFTER @ Verdict. 


"ts 2 Serine 1011. Rex v. Biſhop of — in a «ties Impe- 


dit; a Verdict was ſolemnly determined to have cured the Want 15 | 
alledging a Preſentation, And if this be conſidered as an impgſſible 

Day, then the Leaſe took Effect from the Delivery of the Deed, In 
the Caſe of Afon v. Eels, 2 Salk. 662, It was held to be a Time 
impoſſible, and as if no Day at all had been alledged : And A. 
ment was given for the Plaintiff, 


Secondly—lIt i is aided by the Statutes of Teofatls. The 32 . 8. 
c. 30. § 1. cures it, as a Jeofail; being after a Verdict. This can 
be no more than a mere Jegfai; Tis a mere Miſpriſion of the 
Clerk: Therefore the Court will overlook it, and give Judgment 
without any regard to it. 2 Strange 1011. Rex v. Biſhop of Lan- 


dof, is in Point fo, 


Beſides, it may be AMENDED. In the Caſe of Mutiit v. Denny, 
2 Strange 807. A Declaration in Ejectment was amended after a 


Verdict for the Plaintiff; though there was Nothing to amend by; 
on the Authority of Cro. Fac. 306. and 1 Salk. 48. pl. 5. Biſhop 
of Worceſfter's Caſe. And if it may be amended without any Thing 


to amend by, the Court will ſurely over-look it, and not arreſt Judg- 


ment upon ſuch a illing Objection. 


Mr. Norton and Mr. Burlend were of Counſel 955 the Defendant. 


They inſiſted that this Title, made upon the Plaintiff's own Decla- 
2 4 is ſuch as he can not recover upon: For it appears upon the 


very Face of it,“ that He has No Title at all.“ 
The 


. F 


IS 
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The Confeſſion of Leaſe Entry and Ouſter only confeſſes That there 
was in Fact ſuch a Leaſe as is ſet out in the Declaration. But if that 
be a bad Leaſe, it may ſtill be taken Advantage of : As, for inſtance, 


where the Leaſe appears not to commence till after the Action 
brought. 


And the Intendment after Verdict goes no further than to ſuppoſe 
that every Thing was actually proved, which ought to have been 
proved. But this is, at this Time, an impaſſible Leaſe, It is an eſ- 
ſential Defef in the Demſe : And therefore it is neither aided by the 


Verdict or by any Statute of Jeofails, Tis Leaſe laid in the De- 


miſe could not have been proved upon the Trial. If it ſhould be 
ſuppoſed that a Leaſe, to commence from the zoth of May in the 


firſt Year of the Reign of George the Third, had been proved, it 


would have been a Variance from the Declaration: And if it really 


was a Leaſe dated as it is laid in the Declaration, Such a Leaſe would 


give the Plaintiff no Sort of Title. 


This is nf abſolutely and at all Events, an impoſſible Date; but only 


a future Date : It may be a good Title hereafter ; though it is not 


ſo now, as the Time alledged is not yer come. So that the Plaintiff's 
Action is brought, before bis Term is commenced And an Ejectment 
can not be AMENDED ; becauſe it is the original Proceſs; And the 


original Proceſs can never be amended. So is 1 Ld. Raym. 728. * . 8 5 
And there, (by the Way,) The Court compelled the Defendant to 401. and 


confeſs Leaſe Entry and Ouſter, though it was objected “ that the ro 
« Plaintiff could not have Judgment, though the Verdict was given the Name of 
* for him.” In 1 Shower 206, 207. in the Caſe of Bennet v. Gaw- , ulefion verl. 


ay, Ld. Ch. J. Holt held the Declaration in Ejectment not amenda- TO 2. 
ble; 


; 9 FV. z. B. R. 
and that no other Leaſe is confeſſed, but what is laid in the De- 


claration. In 2 Barnes 153. Roe v. Doe, ex dimiſſi Stephenſon—The 
Demiſe laid in the Declaration can ct be amended. 2 Barnes 1 3.7 Driver, on 


is in Point alſo. - | ' the Demiſe of 


Scrutton, v. 
Scrutton et al. 


+ But there it 
| | was © guſdem 
Mr. Gould was proceeding to reply: But .menſis May 


anno 6to /u- 


They alſo cited T. 182. T Davis v. Purdy. 


The Court told Him, there was no Occaſion to trouble Him- 
ſelf. , 


Mr. Juſt, DEN ISN To be ſure, You can || not alter the TI- IV. 2 Strange 
LE, if it be defective: But this is only a Title defectively or impro- 1011, S. P. 
ferly ET ouT. There can be no Doubt but that a PRopER Title 
was proved at the Trial. = 


\ 


Pax IV. vor, II. ol „ 


C. by 


bpradicto.. - 
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Weaneſany 
2:d April 


Ir the Demiſe had been laid © in the 33d Year of his late Ma- 
ce jeſty,” undoubtedly in that Caſe, the Court would have ſupplied 
the Words © King George the Second.” And this ſeems to be juſt 
ſuch a Kind of Defect : as that would have been. 


This is not an uncertain Deſcription ; but only a Title de eie 


ſet out, by the mere Mi/take of the Clerk. And being i in Ejectiment, 
there is the more Reaſon for our over-ruling this nice Objection. | 


I think there is no Need of any Ainendment at all, 

Mr. Juſt. WiLMoT was very clear in the ſame Opinion : And 
He ſaid, It was ſo plain a Cafe, that there was no Occaſion to uſe 
many Words about it. Therefore He would only declare his entire 
Concurrence, that the Rule ſhould be diſcharged. 


| Pir: Cur: Rol- was DISCHARGED. 


Rex werſ. Palmer and Baine Eſquires et al: 


'PON ſhewing Cauſe Why an Information ſhould not be 


granted againſt two Juſtices of Peace and Others, for a Mi. 


8 relating to the Conviction of a Poacher, and the Cir- 


cumſtances attending it; 


Tur Court thought proper, upon fully hearivg and conſidering 
all the Affidavits and what was urged by the Counſel on both Sides, 
to diſcharge. the Rule, as to Al the Defendants; with Cos s to le 


paid to the JUSTICES, but without Coſts as to the Others. 


And They were, upon this Occaſion, moſt explicit in their De- 
claration, © That even where a Juſtice of Peace acts legally,” (which, 


however, was not the preſent Caſe,) *“ Yet if He has acted honeſtly 
© and candidly, without Oppreſſion, Malice, Revenge, or any bad 


( 


La) 


View or 7, Intention whatſoever, The Court will never puniſh 


Him in this extraordinary Courſe of an INFORMATION ; but 


* leave the Party complaining, to their ordinary legal Remedy or 
Method of Proſecution, by Action or by Indiment.” hy 
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Rex ver /. Vipont and Others. 


HIS was a Conviction that ſtood in the Crown-Paper ; and 

was as follows, —Borough of Derby, To wit. Be it remem- 
bered that on &c, at Cc, Thomas Eaton of the ſaid Burrough Ho- 
ſier and Wool-comber cometh before Us Joſeph Bingham Eſq; Mayor 
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Wedneſany 
29th April 
1761. 


of the ſaid Burrough and John Smith Gentleman, Two of His Ma- 


jeſty's Juſtices of the Peace of and for the ſaid Burrough, and upon 
his Oath before Us depoſed, That Joſeph Vipont, Henry Greatorex, 
John Hall, Edward Chapman, and Thomas Allen, Fourneymen-Wool- 
combers, who for ſome Months next before their Leaving his Ser- 
vice as herein after is mentioned, were employed by the ſaid Thomas 
Eaton in the Wool-combing Buſineſs, to work for him at reaſonable 
Wages, had, Each for Himſelf, at the ſaid Burrough, cop ESS D 
To Him, © That they had, in the Month of November laſt paſt, 
ce at the ſaid Burrough, AGREED One among ft Another AND WITH 
OTHER Journey-men Wool-combers, to RAISE and ADVANCE ther 
Was, and that they would not work with HIM or any OTHER 
Maſter in the Wool-combing Buſineſs, unleſs He and They would 
advance their Wages; And that the ſaid Thomas Eaton there- 
upon refuſed ſo to do; And thereupon, All his ſaid Journey-men 
refuſed to work for Him at their former reaſonable Wages, and bad 
left his Service. Whereupon, the ſaid Joſeph Vipont, Henry Great- 
orex, Jobn Hall, Edward Chapman, and Thomas Allen, appearing be- 
fore Us to anſwer the ſaid Charge; and having HEARD the ſaid 
CHARGE; and, in tbe Preſence of the ſaid Thomas Eaton, being cal- 
led upon by Us to ſhew Cauſe Why they ſhould not be convicted for 
unlawfully entering into ſuch Combination as aforeſaid contrary to the 


cc 
cc 
cc 


Statute in that Caſe made and provided; And having Nothing to ſay, 


nor being able to make out any thing whereby to defend themſelves 
before Us touching and concerning the Premiſſes aforeſaid ; There- 

upon the aforeſaid Joſeph Vipont, Henry Greatorex, John Hall, Ed- 
ward Chapman, and Thomas Allen, the Day and Year aforcſaid, by 
the Oath of the ſaid Thomas Eaton, a credible Witneſs, arts cox- 
' VICTED before Us for unlawfully entering into ſuch Combination as 

aforeſaid, at the ſaid Burrough of Derby, to raiſe and advance their 
Wages in the Wool-combing Buſineſs there, contrary to the Acts of 


Parliament in that Caſe made and provided. Given under our Hands 
and Seals Sc. 5 . 


This was a Conviction on the Act of 12 G. 1. c. 34. © to prevent 
* unlawful Combinations of Workmen employed in the Woollen 
** Manufactures, and for better Payment of their Wages. 


Mr. 


— ey, 


——_—  — 
me FIRE 


I] 
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MA, 
. 


the ſaid 
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Mr. Serj. Davy, on Behalf of the Defendants, objected to it; 


1ſt, That No Evidence 15s ſtated to have been given in the Pex. 
SENCE of the Defendants ; Only, the Charge was READ 76 them, in 
the Preſence of the Profecutor Thomas Eaton, the Witneſs ; But it 
was not made out and proved by him viva voce before them, though 
they perſonally appeared, and conſequently had a Right of Croſs. 
examining the Witneſſes, upon their giving verbal Evidence Face to 


Face: Nor indeed is any Evidence at all ſet out with . Par- 
ticularity and Preciſeneſs. 


2d Objection— This Fact, as charged, is NoT an Offence within 


o See the Pre the * Statute. Theſe People were All of them Journey- men to the 
amble and the 


amen ame Maſter at Home; and aot Perſons aſſembled and FoRMED 110 
Section. UNLAWFUL CLUBS or UNLAWFUL SOCIETIES Þ abroad : Which 


+ But the He would have had it underſtood that the Statute required. And 
Words of the 


Change are there was 70 WRITTEN Agreement, no Reſolution “ not to work 


i that they © with Him or any other Maſter for ſuch Wages.” 
had agreed 


one among another anD WITH OTHER Journey-men Wool. combers.“ Vide ante 1163. 


30 Objection. Here is #0 Judgment: It is only faid © That they 
* are convicted for unlawfully entering into ſuch Combination.” 1 
ought to proceed ** quod forisfaciat,” and expreſſly ADJUDGE fbe 
J. J. Fitz- Forfeiture. So is 2 Strange 858. 3 G. 2. in } Rex v. Hawks; 
6.124. S. C. Where a Conviction for killing a Deer was quathed, becauſe it was 


only ** convictus et; without any Judgment © quod forrsfaciat.”” F 


" hey ought to ho awarded the particular Puniſhment ; as the 
Act does not fix the Duration of the Puniſhment, but leaves the 
Time of the Impriſoment quite diſcretionary, ** for any Time not 
<« exceeding 3 Months.” Therefore this Cafe differs widely from 


Caſes where the Puniſhment is qfrertained and neceſſarily flows from 
the Conviction. 


THE CouRT over-ruled the 2d Objection, as a frivolous One, 
and not to be ſeriouſly ſupported. 


Mr. Caldecott, contra, for the Plaintif pled Himſelf to anſwer | 
the firſt and third Objections. 


Iſt, It ſufficiently appears on the Face of the Conviction, that the 


{| But the Defendants nzarD the Evidence. However, it is not neceſſar 
Words are 


a that the Evidence ſhould be given in the PRESENCE of the Defen- 
— 4 bead dants: For which, He cited Rex v. Baker, 2 Strange 1240. in 


Point, as He ſaid, for Him; but quite otherwiſe as the Serjeant * al- 


CHARGE.” 


bas Nt fubins this Allegation and Explanation, the Caſes ſeem very much alike: And One of the 
Judges expreſsly {aid © that He knew no Law that required the Preſence of the Witneſs Face to Face ;" 


And another ſaid that “ perhaps it had been ſufficient without either of the Words read, or heard, It being 
alledged that the Matter was Tu wnder/lood by the Defendant.” 


4 led ged, 
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ledged, and as the Court alſo explained it. And He obſerved that 
this Conviction is as much in the preſent Tenſe, as that was: The 
Words of it are © They are convicted.“ 


As to the 3d Objeftion—The Juſtices have Nothing to do but to 
convit : That is the Judgment. Then after the Conviction, the 
Juſtices exerciſe their Diſcretion : Which they did here by com- 
we them for Three Months. 


hw ws —— Ao — * 
— — 


Mr. Serj. Davy, in Rep ill. The Caſe of Rex v. Baker proves 
directly contrary to what Mr. Caldecott has applied it. For there, 
the Court took it to be a Hearing 1N the Preſence of the Defendants : = 9 
They there ſuppoſed the Whole to paſs at the very ſame Time. 
Here, it is manifeſt that they were not preſent, at the Time when 1 


' 


[| 

11 

. Wi 
9 
1 
i 

if 

h 

| 

by: 


Thomas Eaton gave his Evidence. 


Lord MansF181D ſtopt him; it being unneceſſary to ſay any j 


more about enforcing the ObjeRtions, ſince the firſt and third were j 
fatal. 


Iſt. The Evidence onal to be taken over again, in a Defendant's 
Preſence, unleſs he confeſſes. Now here they do not confeſs before 
the Juſtices: And the Evidence only is © That they had formerly 

© contefſed this Combination, to the Witneſs.” And in the Caſe of 
Rex v. Baker, The Court went upon the Suppoſition, © That the 


e Defendant was preſent when the Evidence was given, and did 
* aually bear it given. 


Ina Conviction, the Evidence muſt be ſet out ; ; that the Court 
may judge of it: And it muſt be given in the Preſence of the De- 
Jendant, that He may have an Opportunity of unn 


3d Objection— Here, the Puniſhment is 4 ſcretionary as to the 
Length of the Time of Impriſonment: And here is no Judgment at 
all; only a Conviction, They ought to have gone on, and adjudged 
the Forfeiture. Therefore on both theſe Objections, this Conviction 
ought to be quaſhed : For however uſeful a Statute this may be, for 


the Benefit of Trade; Yet the Jullices muſt convict according to 
Low. © 
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Mr. Juſt. DExIsox concurred in both Points. 


1ſt. The Evidence muſt be given in the Preſence of the Defen- 
dant, that He may have an e to croſs- examine. 


—— 


In the Caſe of Rex v. Baker, Nothing wrong appeared upon the 
Face of ihe Conviction : And therefore the Court ſuppoſed and took 
it to have bee. rightly tranſacted. 
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As to the HO Objeftion—The 1 Time, the Duration of the Com- 
mitment ought to be aſcertained upon the Conviction. The Sta- 
tute does not fix it: It only ſays © for any Time not exceeding three 
my Months.” 

Mr. Juſt, Wi.morT concurred in Both. 

1ſt. The Witneſſes ought to be examined in the Preſence of the 

Party accuſed ; that He may have the Benefit of Croſs- Exammation, 
And here it appears plainly enough, that Eaton the Witneſs againſt 
theſe Defendants was not lo examined i in their Preſence. 

As to the 3d Objection—A Conviction is equal to a Verdict and 
Feen, But this is a Verdict without a Judgment. 

In the Caſe of Rex v. Hawkes, H. 3 G. 2. B. R. It was ſettled 

That there muſt be a Judgment of Forfeiture.” I have a full 
Note of that Caſe : It was a Conviction for Deer-Stealing, on 3, 
4 W. & M. c. 10. And there, though the Penalty was certain, (a 
fl Forfeiture of 20 J. for every Offence in mere hunting, and if a 
1 Deer be killed wounded or taken, then 30 /.) and though the Act 
1 of Parliament diſtributes the Forfeiture; Yet it was holden © That 
c there muſt be a Judgment to levy itz” For Every Execution 
*Or Wingate muſt be founded on a Judgment. The Caſes of Regina v. * Min- 
grave, H. 2 Ann. B. R. and Regina v. Serle in B. R. were there 
+ Yer . both quoted by Mr. Fazaterly 1 in + Support of the Exception. 
I 04 37 | 
2 3. | There was a Caſe in Tr. 9 G. 1. B. R. Rex v. Aſhton, upon a | 
M. 1 4m. Conviction for deſtroying Fruit-Trees, contrary to 1 G. 1. c. 48. 5 
4 = Fr The Words of the Conviction were 0 Igitur conſideratum eſt per 
| Point to the Nos, u, convictus et.” The Court held © That there ought to 
condcary. in a ce be a Juagment quod FORISFACIAT, or quod I}. commuttatur &c.“ 
Conviction on | 
the ve: y ſame 5 | 
Act of Failia- But this is a much ſtronger Caſe; becauſe hard there 1s a Dif. 
ment. Ccretion to commit either to the Houſe of Correction, there to remain 
| la tives ve and be k bard Labour for any Tin ding thre 
bu Act gives no an e Kept at nar avour ior any Iime 7% exceeding three 
=  tecniary For Months; or to the Common Gaol of the County &c, as they ſhall ſee 
Mo —_— Cruſe, there to remain without Bail or Mainpriſe, for any Time 


ct exceeding 3 Months, 


Per Cur. unanimouſly and clearly, 
The ConvicTion muſt be QUASHED. 


8 
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Lewis and Another der /. Rucker. 


Rule having been obtained by the Plaintiffs (the Inſured) for 
the Defendant (the Inſurer) to ſhew Cauſe why a Verdict given 
for the Defendant ſhould not be ſet aſide and a new Trial had, 


Saturday 2d 


May 1761, 


The Court, after hearing the Matter fully debated by the Coun- 


ſel on both Sides, took time to adviſe. 


And Lord Maxsr IRL D now delivered their Reſolution: In do- 
ing which, He ſtated every Thing requiſite to be known, in fo full 


and ample a Manner as to render it quite unneceſſary and even im- 


to it. 


pertinent for Me to pretend to prefix any Preface or Introduction 


What He ſaid was to the following Effect 


Tuts was an Action brought upon a Policy 
Mr. James Bourdieu, upon the Goods aboard a Ship called the Vrou 
Martha, at and from St. J. bomas 1/land to Hamburgh, from the Load- 


ing at St. Thomas Hand till the Ship ſhould arrive and land the 
Goods at Hamburgh. 


The Goods (which Sonde! of Sugars, Coffee, and Indigo,) 


, by the Plaintiffs, for 


were valued at 30J. per Hogſhead, the clayed Sugars, and 20/. per 


Hogſhead, the Muſcavado Sugars : And the Coffee, and Indigo were 


In the Courſe of the Voyage, the Sea Water got in; and when 
the Ship arrived at Hamburgh, it appeared that every Hogſhead of 
Sugar was damaged. The Damage the Sugars had ſuſtained made it 
neceſſary to ſell them immediately; and they were accordingly fold : 
And the Difference between the Price which they brought by rea- 


likewiſe reſpectively valued. The Sugars were warranted free from 
= Average under 5/. per Cent; and all other Goods, free from Ave- 
E age under 3 /. per Cent. unleſs General, or the Ship be ſtranded. 


ſon of the Damage, and that which they might then have been fold 


for at Hamburgh, "if they had been ſound, was As 20/. os. 8d. per 

Hogſhead is to 23/7. 75. 8 d. per Hogſhead ; (1. e. If ſound, they 
would have been worth 23/. 75s. per Hogſhead; as damaged, they 
were only worth 2010. os, 8 d. a Hoglhead. ) 


The Defendant paid Money into Court by the following Rule of 


eſtimating the Damage : He paid the like Proportion of the Sum at 
which the Sugars were valued in the Policy, as the Price of the da- 
maged Sugars bore to ſound Sugars at Hamburgh (the Port of De- 


livery.) 
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1 All this was tat at 5 Trial; ; +thouph oerhtrs 0 0500 
an accurate Computation, there may be a Miſtake of about I 75, upon 


the Money paid in. But no Advantage was attempted to be taken 


of this Slip, at the Trial: It was admitted That the Money paid 
in was ſufficient, if the Rule by which the Defendant eſtimated the 
Loſs was right; and the only Queſtion at the Trial was, © By what 


* Meaſure or Rule the Damage, (upon all the Circumſtances of 


ce this Caſe,) ought to be eſtimated.” To diſtinguiſh this Caſe, 


under it's particular Circumſtances, out of any general Rule, the 


Plaintiff's Counſel called Mr. Samuel Chollett, Clerk to Mr. Bourdieu: 
Who proved That upon the 15th of February, (the Time of the In- 
ſurance, (Sugars were worth at London and Hamburgh 3 51. a Hogſ- 
head; That the Propoſal of a Congreſs to be holden, and the Ex- 
earn of a Peace, had on a ſudden ſunk the Price of Sugars; 
hat before the Ship arrived at Hamburgh, and before He could 


know that the Sugars had received any Damage, Mr. Bourdieu had 
ſent Orders that the Sugars ſhould be houſed at Hamburgh, and 
<« fept till the Price ſhould riſe above 3ol. a Hogſhead ;” That He 
| had many hundred Hogſheads of Sugar lying at Amſterdam, to which 


Place He ſent the like Orders; That, in Fact, the Congreſs not ta- 


king Place, Sugars roſe 25. per Cent. That what he fold of the 


8 be had at Amſterdam brought 301. per Hogſhead and up- 
wards; That He might have ſold theſe Sugars at the fame Price, if 
they had been kept according to his Orders; And the only Reaſon 
why they were not kept was, Becauſe they were rendered periſhable 
from the Sea-Water which had got in. Therefore, ſaid they, the 
Neceſſity of an immediate Sale and the Conſequence thereof ought 
to be computed into the Damage. 


The ſpecial Jury, (among whom there were e many knowing and 
conſiderable Merchants,) found the Defendant's Rule of Eſtimation 
to be right, and gave their Verdict for him. They underſtood the 
Queſtion very well, and knew more of the Subject of it than any 


Body elſe preſent ; and formed their Judgment from their own No- 
tions and Experience, without much Aſtiftance from any thing that 


Fa, 


; The Counſel for the Plaintiff in 1 the Quiet, chiefly reſted upon 
ms particular Circumſtances of this Caſe. 


The Counſel for the I en offered to call Witneſſes to prove 


the General Uſage of eſtimating the Quanticy'” of Damage Where 
Goods are injured. 


1 was a firſt ſtruck with the Argument © That the immediate 

* Neceſſity of ſelling in this Caſe might be taken into Conſideration, 
as an Exception to the General Rule: “ and propoſed that the 
1 Cauſe 
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Cauſe might be left to the Jury upon hat Point. Then Mr. Winn, 
for the Defendant, -argned © that the Neceſſity of ſelling, and the 
« Conſequence thereof, ought not to be regarded: And what He 
ſaid had ſo much Weight, that it very much changed my Way of 
thinking. 0 


There was Nothing to ſum up: but the Jury aſked Whether J 
would give them any Directions. I ſaid, I left it to them, © Whe- 
4 ther the Difference between the ſound and the damaged Sugars at 
« the Port of Delivery, ought to be the Rule :'”” Or, Whether 
« the Neceſity of an immediate Sale, (certainly occafioned by the 
« Damage, ) and the Loſs thereby, ſhould be taken into Confidera- 
« tion.” I told them, though it had ſtruck me at firſt, that this 
Caſe might be an Exception ; yet, what the Counſel for the De- 
fendant had ſaid to the Contrary ſeemed to have great Weight. 


The Counſel for the Plaintiff, not having replied, nor gone into 
the general Argument, upon an Apprehenſion that my Opinion 


was with them upon the particular Circumſtances of this Caſe, were 
diſſatisfied with the Verdict; and ſaid they would try the other 


Cauſe in the Paper upon the ſame Policy: But, inſtead of that, 


They have moved for a new Trial in this Cauſe; (which I am ex- 


tremely glad of.) 


No Fact is diſputed : The only Queſtion is, Whether, (All the 
Facts being agreed,) the Jury have eſtimated the Damage by a 


proper Meaſure,” 5 


To make the Matter more intelligible, I will firſt ſtate the Rule 
by which the Defendant and Jury have gone; and then I will ex- 
amine whether the Plaintiff has ſhewn a better, 


The Defendant takes the PRopoR TION of the Difference between 


ſound and damaged at the Port of Delivery, and pays that Proportion 


upon the Value of the Goods ſpecrfied in the Policy; and has no Re- 
ard to the Price in Money which either the ſound or damaged Goods 
bore in the Port of Delivery. He ſays the Proportion of the Dif- 
ference is equally the Rule, whether the Goods come to a n or a 


Falling Market. For inſtance, ſuppoſe the Value in the Policy 30/.— — 


they are damaged, but ſell for 401. if they had been ſound, they 
would have ſold for 50/.—the Difference is a fifth: The Inſurer 
then muſt pay a fifth of the prime Coſt, or Value in the Policy, (that 
16-61.) E converſo;—If they come to a loſeing Market, and ſell for 
10 l. being damaged, but would have fold for 201. if ſound; the 
Difference is one half: The Inſurer muſt pay half the prime Coft, 
or Value in the Policy, (that is 151.) 
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To this Rule Two ObjeQions have been made. 


1ſt Ob jection. That it is going by a ar ifforent Meaſure in the 
Caſe of a Partial, from that which governs in the Caſe of a fatal 


Loſs : For, upon a total Loſs, the prune Coſt, or Value in the Po- 
licy muſt be paid. : 


.. The Diſtinction is founded in the Nase of the Thing. 
Inſurance is a Contract of Indemnity againſt the Perils of the Voyage: 
The Inſurer engages, ſo far as the Amount of the prime Coſt, or 
Value in the Policy, © that the Thing ſhall come ſafe,” He has 


nothing to do with the Market; He has na Concern in any Profit 


or Loſs which may ariſe to the Merchant from the Goods ; If they 
be zetally loſt, He muſt pay the prime Coſt; that is, the Value of the 


Thing he inſured, at the Oulſet; He has no Concern in any ſub- 


ſequent Value, 


So likewiſe, if Part of the Cargo, capable of a ſeveral and diſtin 
Valuation at the Outſet, be rozally loſt: As if there be 100 Hog- 
ſheads of Sugar and 10 happen to be loſt, the Inſurer muſt pay the 


prime Coſt of thoſe 10 Hogſheads, without any — to the 


Pri ice for which the other 90 may be ſold. 


But where an entire individual, as one Hogſhead, happens to be 


ſpaled, no Meaſure can be- taken from the prime Coft to aſcertain 

the Quantity of ſuch Damage : But if you can fix whether it be a 

| 3d, 4th or 5th worſe, the Damage is fixed to a Mathematical Cer- 
* tainty. How is this to be found out? Not by any Price at the Out- 
© Jet Port, but it muſt be at the Port of Delivery, where the Voyage 

is completed, and the whole Damage known. Whether the Price 


there be high or low, in either Caſe it equally ſhews whether the 


damaged Goods are a third a fourth or a fifth worſe than if they 
had come ſound; conſequently, whether the Injury ſuſtained be a 
third fourth or 6fth of the Value of the Thing : And, as the In- 


ſurer pays the whole prime Cot, if the Thing be wholly hoſt ; fo, if 


tit be only a 3d 4th or 5th worſe, He pays a 3d 75 or * of the 
Value of the Goods ſo damaged. 


2d Obj. The next Objection with which this Caſe has been much 
intangled, is taken from this being a valued Policy. 


I 'am a little at a Loſs to apply the Arguments drawn from 
thence. It is ſaid * that a valued is a Wager Policy, (like Intereſt 
r no Intereſt :) If ſo, there can be wo Average Loſs, and the In- 
e ſured can only recover as for a fotal, 5 What! is ſaved, 
becauſe the Value ſpecified is fititious.” I 


Anſw. 
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Anſw. A valued Policy i is not to be colndsced as a Wager Policy, 
or like Intereſt or no Intereſt: If it was, it would be void by the 


Act of 19 G. 2.“ The only Effect of the Valuation is fixing the * C. 37. 


Amount of the prime Coſt; juſt as if the Parties admizred it at the 
Trial : But in every Argument, and for every other Purpoſe, it muſt 
be taken that the Value was fixed in ſuch a Manner as that the In- 
ſured meant only to have an Indemnity. 


If it be under-valued, the Merchant himſelf ftands Inſurer of the 
Surplus. If it be much over-valued, it muſt be done with a bad 
View; either to gain, contrary to the 19th of the late King ; or 
with ſome View to a fraudulent Loſs : Therefore the Inſured never 
can be allowed in a Court of Juſtice to plead that He has greatly 
over-valued, or that his Intereſt was a T THe only. 

It is ſettled, <« that upon hand Policies, the Machen need a 
* prove ſome Intereſt, to take it out of 19 G. 2: Becauſe the ad- 
« verſe Party has admitted the Value; and if more was required, 
* the agreed Valuation would fignify Nothing. But, if it ſhould 
come out in Proof, that a Man had inſured 2000 /, and had Intereſt 
on board to the Value of a Cable only.; there never has been, and I 
believe there never will be a Determination, that by fuch an * 10 
the Act of Parliament may, be defeated.” 


There are many Conveniences from allowing valued Policies I 


But where they are uſed merely as a Cover to a Wager, they a 
be confidered as an Tr. 


The Effect of the Valuation i is only fixin 8 conclufively FR prime 


Coſt, If it be an open Policy, the prime Coſt muft be ad 'In 
a valued Policy, it is agreed, Wy 


To argue ce that hn can be no Adjuſtment of an Average-Loſs 
** upon a valued Policy,” is directly contrary to the very Terms of 
the Policy itfelf. It is expreffly fubjeft to Average, if the Loſs 
upon Sugars exceed 5 J. per Cent. If it was not, the Conſequence 
would not be, that every partial Loſs muſt thereby become total. 

But the Event, to intitle the Inſured to recover, would not happen, | 
_ unleſs there was a total Loſs. Conſequently, the Plaintiffs in this 
| Caſe would not be intitled to recover at all : For there is no Colour 


to ſay this was a total Lofs. Beſides, the Plaintiffs have taken to 
the Goods, and fold them. 


In Oppoſition to the Meafure the Jury 1 gone by, the Plain- 
tiff contends, that He ought to be paid the whole Value in the 
Policy, upon One of #9 Grounds, _ 
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1{t. Becauſe the General Rule of A ſhould be hs Die. 


ference between the Price the damaged Goods fell for, and the prime 
Coft (or Value in the Policy.) Here, the damaged fold at 204. o. 8d. 


per Hoglhead : And the Under-Writer ſhould make it up 1 


Anſw. It is impoſſible this ſhould be the Rule. It Ae in- 
volve the Under- Writer in the Riſe or Fall of the Market : It 


would ſubject him in ſome Caſes to pay vaſtly more than the Loſs; in 


Others, it would deprive the Inſured of any es gh 


there Was a Loſs. 


T7, 


For Aae —Suppoſe is prime Coſt or © Value in th Policy 
30/. per Hogſhead ; the Sugars are injured.; the Price of the Bel 


is 201. a Hogſhead; the Price of the damaged is 19/7. 10 — The 


Loſs is our a forticth, and the Inſured would be to Pays Nea a 


2 they come 'to a filag Market, and the Bund Suggs l Tal 


for 40/, a Hogſhead, and the damaged for 3 5h the Loſs is an 2 


yet the Inſurer would * to pay ens 
The 24 G upon which the Plaintiff i that "or or 


ſhould be made up, is, that it appears the Sugars old have ſold for 
that Price, if the Damage from the Sea-Water ww! not . an im- 
mediate Sale necellary. LH 


The Moment the Jury bent in their Verdict, I was „ Ute 


that they did right, in totally diſregarding the particular Circumſtan- 


ces of this Caſe: And I wrote a Memorandum at Guild. ball in * 


Note-Book, cc that the Verdict ſeemed to me to be right. 


As I expe the ater Cauſe would be tried, I thighs; a 0d 
Deal of the Point, and endeavoured to get what Affiſtance I could 


by converſing with ſome Gentlemen of Experience in Adjuſtments. 


The Point has now been very fully argued at the Bar; and the more 


I have thought, the more I have heard upon the Subject, the more 


I am convinced that the Jury .did right to pay no 3 to theſe 
Circumſtances. | 

The Nature of the Contract is, that the Goods ſhall come fe 
to the Port of Delivery; or if they do not, to indemnify the Plaintiff | 
to the Amount of the prime Coſt, or Value in the Policy. If they 
arrive, but leſſened in Value through Damages received at Sea, the 


Nature of an Indemnity ſpeaks demonſtrably, that it muſt be by 


putting the Merchant in the ſame Condition, (Relation being had 


to the prime Coft or Value in the Policy,) which He would have 


been 
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been in if the Goods had arrived free from Damage ; that is, by 


paying ſuch Proportion, or aliquot Part of the prime 2 or Value 
in the Policy, as correſponds with the Proportion, or aliquot Part of 
the Wen! in Value occaſioned by the Dathage. 


The Duty accrues s upon the Ship! 8 Arrival and Landing ber Car- 
go at the Port of Delivery : The Inſured has hen a Right to demand 
Satisfaction. The Adjuſtment never can depend upon. future Events 


or Speculations. How Ong are wy to wait? a Week a Month or 
a Year? | 


In this Caſe, the Price roſe : but if the Congreſs had taken Place, 
or a Peace had been made, the Price would have fallen. The De- 
fendant did not inſure that there ſhould be no Congreſs or Peace. It 
is true Mr. Bourdieu acted upon political Speculation, and ordered 
the Sugars to be kept till the Price ſhould be 300. or ppwards: But no 


private Scheme or Project of Trade of the Inſured can "fect the Inſu- 


5 rer; He knew nothing of it. The Defendant did not undertake Wat 
the Sugars ſhould bear a Price of 39k a Hogſhead. 


Tf ſpeculative Deſlinations of the Merchant, and the 13 of inch 


Speculations were to he regarded, it would introduce the greateſt 


Injuſtice and Inconvenience. The Under- writer knows Nothing of 


therh).” The Orders here were given after the Signing of. the Palicy. 
But the deciſive Anſwer is, That the Under-writer has Nothing to 
do with the Price, and that the Right of the Inſured to a Saisfac- 


tion, where Goods are damaged, ariſes — m_ thei INS. 
Landed ar {ie Port of Delivery. 


We are of Opinion that the Plaintiff is nor intitled to 1 the Price 
for which the damaged Sugars were ſold, made up zol. per Hogſ- 

head: And it ſeems to us as plain as any Propoſition 1 in Bhs That 
the Rule YE which the Jury have gone is the right Meaſure, 


The Rol muſt be DISCHARGED, 


£1 Rex vor. Bell. 


HIS was a Conviction for importing 1ri/þ Butter from Liſbon 


into England, contrary to the Acts of 18 Car, 2. c. 2. 20 C. 


2. c. 7. and 32 C. 2. c. 2: Which Conviction was to the Effect fol- 
lowing— 


Town and Coun of the Town of Kingſton upon Hull—PBe it re- 
membered that on the 2d of Auguſt 34 G. 2. at the faid Town and 


Par IV. Vor. II. G R County, 
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That the ſaid Information and every Part thereof is true: And they 


County, Edward Burrow Eſq; Collector of Eis Majeſty's Subſidies 
and Cuſtoms within the Port of the ſaid Town and County, and an 
Inhabitant thereof, cometh in his own proper Perſon before Jobn 
Mood and William Cogan Eſquires, two Juſtices of our ſaid Lord the 
King aſſigned to keep the Peace of our taid Lord the King within 
the ſaid Town and County; and, ſuing as well for the Poor of the 
Pariſh of Sr. Trinity in the faid Town and County as for Himſelf in 
this Behalf, giveth the ſaid Juſtices to be informed and to under- 
ſtand, That certain Butter, to wit, 547 Barrels thereof, containing 


* 


All together in Weight 301 Hundred-Weight, was on the 8th Day 


of July laſt paſt imported into this Kingdom, to wit at the Port of 


the ſaid Town and County, the ſame Butter and evety Part thereof 
having been exported from out of the Kingdom of Ireland To LISBOx 
in the Kingdom of Portugal, and having been FROM THENCE im- 
ported into this Kingdom, to wit at the Port aforeſaid, in FRaup of 
the Revenue of our Paid Lord the King, and contrary to the Form of 

the Statutes in that Caſe made and provided; And that the aid 


Butter had been duly and legally s£1zzD, at and in the ſaid Town, 


on the 28th Day of July aforefaid, between the Hours of Ten 
and Twelve in the Forenoon, and duly and legally preferved and 


kept from that Time to the Time of' exhibiting this Information; 
And that the Owner or Owners of the ſaid Butter or any Part there- 
of, or any Perſon for or on the Behalf of him them or any of them, 
had not made it appear unto any Juſtice of the Peace of and for the 
ſaid Town and County, by the Oath of two credible Witneſſes or 


otherwiſe howſoever, That the ſaid Butter was not imported, in 
Manner and Form aforeſaid, from the ſaid Kingdom of IRELAanD 
into this Kingdom.” Whereupon the ſaid Juſtices did, on the 


ſaid 2d Day of Auguſt, duly and legally order Mr. Richard Bell of -- 


the ſaid Town and County Merchant, the Conſgner and apparent 


Ouner of the ſaid Butter and every Part thereof, to be ſummoned 
to appear before them at the Houſe of Archibald Brown, at the Sign 


of the Dog and Duck in the ſaid Town and County, on the 5th 


Day of the ſaid Month of Auguft, then and there to anſwer the 


ſaid Information and Premiſſes. At which Time and Place, come 
before them the ſame Juſtices, as well the ſaid Edward Burrow as 


the faid Richard Bell: And the ſaid Richard Bell having heard the 
 faid Information read to Him, and being aſked by the ſaid Juſtices, 


„ Why the ſaid Butter ſhould not be forfeited,” ſaith, © That He 


* hath Nothing to object againſt the Truth of the ſaid Premiſſes con- 


© tained in the ſaid Information.” Whereupon, and upon the 
Examination of a credible Witneſs in that Behalf, in the Preſence 
of the ſaid Richard Bell, and becauſe the ſaid Richard Bell hath 
Nothing to ſay nor can ſay any Thing touching the ſaid Premiſſes, 
but doth acknowledge the ſame to be true as the ſame are charged 
in the (aid Information; It appears unto them the ſaid Juſtices, 


the 


nnr — 
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the ſaid Juſtices do adjudge the fame to be true accordingly. It is 
therefore conſidered and adjudged by them the ſaid Juſtices, That 
the ſaid Butter and every Part thereof 1s FORFEITED ; And that One 
Moiety or Half Part thereof be diſpoſed to the Uſe of the Poor of 
the ald Pariſh of S. Trinity in the £ ſaid Town and County, and the 
other Moiety or Half Part thereof be to the proper Uſe of the ſaid 
Edward Burrow. Given under our Hands and.Seals, at the Town 
and County of the Town of King flon upon Hull, this 5th Day of 
Auguſt in the 34th Year of c, and in the Year of our Lord 1760. 


Mr. Morton, for the 11 inſiſted That this Conviction 
ought to be maſhed, AY 18 C. 2. c. 2. 32 C. 2. c. 2. Fg, and 
31 G. 2. C. 28.) | & EI EA 


This Butter was exported from Ireland to Liſbon; and from Liſ- 
bon, re-exported to England, and imported here at Hull: Which 
(He inſiſted) did not occaſion a For eiture of the Butter. There- 
| tore this Conviction is wrong, in making it abſolutely forfeited ; 


even though it ee be liable to the greater Duty, and not 0 ie 
38 


of Parliament. 


| Befides, the Difeiluto of the Penal is not agent to the Add 


Mr. Norton, contra, in Support of the Convidon. 


Iriſh, Butter, imported from Liſbon or any other Place, is confi 
cateable, by 18 C. 2. c. 2. 3 C. 2. c. 2. 99. and 20 C. 2. c. 7. 93. 


All theſe Ads « are to be ane as one Law : And by them, 


All Iriſh Butter, imported hither from any Place whatſoever, is for- 


feitable, juſt as much as if it was imported directly and immediately 
from Ireland. The Acts of Parliament would be nugatory, if they 
night be evaded by touching at the Ile of Man, or any other Place. 


The Conviction is "Ganied on theſe three Statutes of C. 2. And 


this Importation from Liſbon is not protected by the Act of 31 G. 2. 
6. 28: Which allows the Importation of Butter from Ireland into 


England during 6 Months, paying 4 d. per hundred Weight. Be- 
cauſe the Butter permitted by that Act to be imported muſt be i im 


el immediate from Ireland. 


He compared this Law to ſome. others 1 where the Importation 
muſt be dire#ly from the Place :—12 G. 2. c. 21. (An Act for ta- 


king off the Duties upon Woollen and Bay Yarn imported from 


Teland to England;) 23 G. 2. c. 29. 1 Act to encourage the Im- 
<5 hd | | _ Portation 
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portation of Pig and Bar Iron from His Majeſty's Colonies in . 
rica;) And 32G. 2. c. 41, 12. 


However, This Conviction was unneceſſary, and only ex majcri 
cautela: For the Goods were actualh and ipſo facto forfeited, by 


not being claimed and proved, Gc. within 48 Hours. 


Mr. Morton was going to reply— 


But Lord MaNnsF1ELD ſaid it was needleſs.— Here is no Suſpi- 
cion of Fraud. If there had, it might be a different Caſe. It 
would not be worth while to go round by Liſbon, to evade the Act; 
and to pay 75s. 8 d. to avoid paying 4 d. And if it be within the 


Prohibition, it is within the Permiſſion. 


His Lordſhip however propoſed to the Parties, That the Officer 


of the Cuſtoms (Mr. Edward Burrow, Collector at Hull) ſhould 
pay the Proprietor, (the Conſignee,) the Value of the Butter at the 


Time of the Seizure, together with the Coſts. 


And, in Order to compromiſe the Matter, and fave the bringing 
an Action, He ordered it to ſtand over from Saturday laſt to this 


Day. 


A Third Perſon having now named 26 s, per Barrel as the Price 


that Mr. Burrow ought to refund to the Conſignee of it; And Mr. 


Norton thinking that too much; the Compromiſe came to Nothing: 


For Mr. Norton thought it better for his Client, to ſtand an Action, 
and ſuffer Judgment to go by Default, and leave the Matter to a 


Jury, upon a Writ of Inquiry of the Damages ſuſtained by the 

Seizure. e 5 „„ 

9 Whereupon Per Cur, 
 ConviICTION was QUASHED. 


The End of Egfter Term 1761, 1 G. 3. 
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| Denn, « ex awc Lucas, ver. F ulford. 


ley in Oxfordſhire. 


T H IS wasa Special Cake, upon an Ejedment of Lank | in Med- 


0 B. In Hilary Term laſt, this Court had ſta yed the Proceed- 
ings, till the Leſſor of the Plaintiff, who "lived in Ireland, 


Mr. Juſtice 


Fofter was ab- 

ſent till TY 
day 28th May, 
(the 7th Day 


of the Term.) 


Tueſday 26th 
May 1 76 1. 


ſhould give Security 5 the Cofts ; although it was an EjeQment 


r under the Direction of the Court of Chancery, where 
the Bill was retained till after Trial of the Ejectment; and Se- 


curity had already been ben there: But that Ws Was WV 
for 401. * | 5 


* the Trial, the Plaintiff offered in \ Exidinls. (for the Putboe 
only of reading ſeveral Depoſitions taken in a Cauſe in Chancer y,) a 


brought by the Plaintiff's Leſſor, againſt Theophrlus Leigb and Others; 
(And it was proved to have been examined with the Record : ) Which 


Paper-Writing purporting to be a true Copy of a Bill in oy 


Copy ſo offered in Evidence was written CLOSE, on TWo Sheets of 
Paper containing Forty Oryick Copy Sheets in Quantity; ; and Each 


f the Two Sheets of Paper was STAMPED with a FRI Sm 


Stamp only. 


And He further offered in Evidence Another Paper-Writing pur- 


porting to be a true Copy of an amended Bill brought by the Plaintiff's 
Leſſor, againſt the ſaid Defendants and Others, (proved likewiſe to 
have been examined with the Record;) written alſo cLosk, on 
THREE Sheets of Paper containing Forty four OFFICE-Copy Sheets 


in Quantity; And Each of the TuREE Sheets ſtamped with a triple 
5 s kxtheum Stamp only. 
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It was objected © That ſuch Copies or either of them ought. not to 
**-- DE read ; becauſe net PROPERLY flamped, according to the Sta- 
« tutes.” But a Verdict was given for the Plaintiff, ſubject to the 
Opinion of the Court © Whether ſuch Copies are PROPERLY flomped, 
« ſo as to intitle the Plaintiff to have read them in Evidence.” If 
they are, then the Plaintiff to enter his Judgment : If not, 11855 the 
Verdict to be void, 


It was firſt argued on Tueſday 28th of April 1761. 


Mr. Stowe, for the Plaintiff— This Queſtion depends upon the 

ſeveral Stamp-Acts. The 5, 6 V. & M. c. 21. (now made per- 
V. Sed. 44. Petual) lays * a Duty of One Penny upon every Skin or Piece of 
+ See allo Vellum or Parchment or Sheet of Paper upon which ary + Copy 


22 C. 2. c. of any Proceedings whatſoever in any Court of Equity ſhall be in- 5 
35. F 10. groſſed or Written. 


which la 
like oo; | _ 5 | | | 
but ſeems con- The q, 10 WW. z. c. 25. & 64. enacts (to the End the King may 


fnedto Cour not be defrauded) © That all Records, Writs, Pleadings, or other 
ons enye © Proceedings in Courts of Law and Equity, and all Deeds Inſtru- 
ments and Writings whatſoever, thereby charged, ſhall be ingroſ- 
ſed or written in ſuch Manner as they have been uſually accuſ- 
<« tomed to be written and are now written.” And this 1s the prin- 

 cipal Statute on which this Nw turns. 


The Word « Copy” is not in this 64th Section. The preſent 
Caſe is of an examined Copy, not an Office-Copy. The Rule of 
Office Copies is different in different Courts; vig. In Chancery, go 
Words in a Sheet; In the Exchequer, 78; In this Court, 72: But 
_ cloſe Copies were only ſtampt with One double Trany Stamp; ; now 
indeed a triple Penny. | 


And Copies of Deeds are generally produced and proved without 
any Stamp at all: Whereas this was _—_ with a Stamp of Six 
Times the Value. 


The only Intent is theſe gam Ace | is to nile the thay to the 
Crown: And this Stamp does that and much more. 


Mr. Afton, contra, for the Defendant, . that the Queſtion 
depends entirely upon the Stamp- Acts. 


The 5 & GV. & M. c. 21. laid the Penny Duty. 


The 9, 10 W. 3. c. 25. § 40. lays One Penny upon every 


Sheet of Paper upon which any Copy of any Bill in Equity ſhall 1 


ingroſſed or written. This was an additional Penny. 
Section 


o_ — — — ůp— — 
— * 
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Section 49 directs every ſuch Sheet to be ſtampt before the Wri- 
ting; and "—_ two diſtiact Stamps. 


Section 59 directs that no ſuch, Inſtrument or Writing not ſo 
ſtampt &c ſhall be given in Evidence till as well the former Duty, as 


the latter ſhall be paid. So that theſe two Stamps were to be ſepa- 
rate and diſtin, 


The 30 G. 2. c. 19. § 18. makes it lawful to ſtamp with One 
res new Stamp, equivalent to all the other ſeparate old Ones. 


The 32 G. 2. c. 35. has no ſuch Clauſe as that of § 64. in 9, 
10 W. 3. c. 25. But it's 13th Section (F%. 515.) directs all Paper &c 
thereby charged to be brought to the Stamp-Office and ſtampt c; 
and enacts that it ſhall not be available in Law or Equity, or be given 
in Evidence or admitted in any Court, unleſs ſo ſtampt. 


Therefore Every Copy of any Bill in Chancery muſt be 3 
with either the old or the new Stamp. And this is not ſo ſtampt. 
Neither is it ſtampt ad valorem; but, on the contrary, 13 5. 6d. ſhort, 
if it be computed by the Sheet, at 90 Words per Sheet: A Sheet 


is a known Quantity * 10 many Lines, and ſo many Words 
in each Line. 


* 


Lord Maur tr bt how does it appear chat it is neceſſary 
that a Copy of a Proceeding in Chancery, given in Evidence, 
muſt be an OrFice Copy? I ſhould be glad to hear hrs Point 


| argued, For if that be not neceſſary, the ad is paid: I it be 
neceſſary then it is not paid. 


Mr. Aſten—The Praflice is ſo, And the Acts of Parliament fy | 
— Every Copy of any Bill.“ 


Lord MaNspIELD— An Orricx-Copy is, in the ſame Court and 
in the ſame Cauſe, equivalent lo tbe Record: But in another 


Court or in another Cauſe in the ſame Court, the N muſt be 
PROVED. 7 


Before the firſt A& which gave the fingle Penny 5 a Copy of 
a Proceeding in one Court might be given in Evidence in ano- 
ther, written as cloſe as the Writer pleaſed. And the I Clauſe t Sed. 64 of 
which i is profeſſedly intended to prevent Colluſion as to the Pro- 9 10 V. 3. 
ceedings of the Court does not ſay a Word about Copies. Each . 
Party in a Cauſe in Chancery muſt take an Ofice-Copy of the 
adverſe Pleadings: But he may read the Draught of his own. 


Reading the Office-Copy i is equivalent to reading the Record 
itſelf. 


It. 
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It is not to be conceived that the Legiſlature intended to put the 
Parties to the Expence of 401. or gol. in taking out Offce- 
Copies; only for the ſake of raiſing 18 d. or (upon the firſt Act) 

only a Penny to the Crown, 


Mr. A/ton obſerved that ſuch a Conſtruction would great! leſſen 
the Revenue. At this Rate, One Three Penny Stamp would do for 
a whole Bill. e 


Mr. Juſt. WiLmoT—So You would have FoxTY 34. Stamps for 
this One Copy of the Original Bill. 


Mr. Aion — Ves: This is what I inſiſt on. 


Lord Mansrizrp—The AG of Parliament did not mean to alter 
the Rule, as to the giving Copies in Evidence : If it had, it 
would have been a heavy Charge upon the Suitor. The 
Practice of a Party's giving the Office Copies in Evidence, 

very often, is to be accounted for, by their having thoſe Office. 
Copies in their Poſſeſſion already: So that it is in ſuch Caſe 
even cheaper to them, to uſe theſe than any Others. 


Mr. Norton who was retained for the Defendant, 3 the Loſs 


that the Stamp Duty would ſuffer, if this Queſtion ſhould be deter- 
mined againſt them, 


It was therefore Ordered to be ſet down for further Argument on 
the firſt Day of this Term; with a particular Clauſe in the Rule 
(by Conſent) to prevent the Plaintiff's being delayed in bringing a 


New Ejectment, in Caſe the Court' s Opinion ſhould be againſt him, 


Which Day belag now come, and the-Cauſe . 
Mr. Norton faid He ſhould have hoped to have been able to have 


ſupported the Objection, if it had come out, upon Inquiry, that the 
age of the Stamp-Office had been uniform and conſiſtent, ever 


ſince the making of the AQ, in Rein. cloſe Copies to be ſtampt 
in this Manner. 


But He acknowledged, that upon Examination into the Facts, it 
appeared that there had been no ſuch uniform Uſage; but, on the 


contrary, different Uſages, and even different Opinions amongſt the 


Commiſſioners themſelves. Therefore unleſs the Court would cou- 
ple ſome of the Sections with each Other, He was afraid He could 
not e to legal the 5 1 | 


4 : Lord 


—"_ 
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Lord MansFiELD—Certainly, the Act of Parliament took up the 
Matter on the Foot upon which it ben ſtood. And at the Time 
of making theſe Acts, there were two Sorts of Copies of Proceedings: 
One Sort was a cloſe Copy, which might be given in Evidence, in 
another Court; The other Sort was an Offce-Copy ; and this was 
equivalent to the Record itfelf, when made Uſe of in the ſame Court 
and in the ſame Cauſe. This Office-Copy was then fixed at a cer- 
tain determinate Number of Words in a Sheet, in order to aſcertain 
the Fees of the Officers of the reſpective Courts: But Copies to be 
given in Evidence might at that Time be written as cloſe as the Wri- 
ter pleaſed. Thus the Stamp- Acts found it. And they did not mean 
to alter the Manner of making Copies to be given in Evidence, or 
to fix them to ſo many Words in a Sheet: They only meant to pre- 
vent any Fraud upon the Stamp-Duties with regard to the OrF1cr- 
Copies, by the Parties compounding with the Officers for their Fees, 
and ring writing more than the uſual Number of Words in a Sheet 
of them. Ya Dei at ure | 8 


Per Cur. Let the Pos Tx A be delivered to the PLAIxTIrr. 


Fenn, ex dimiſſ. Tyrrell et al', verſ. Denn. 


AMAR Gould, of Counſel for the Leſſor of the Plaintiff in this Eject- 
ment, had obtained a Rule upon Mrs. Magdalen Campbell, the 
Tenant in Poſſeſſion of the Premiſſes in queſtion, for-Her to ſhew 


Cauſe * Why the Service of the Ejectment in this Cauſe which - had * A like Rule 


, _ 


been theretofore made upon a Woman who had ſaid' her Name was, to fhew 


Magdalen Campbell, at the Time when it was ferved upon Her at the 238 


4 


ſaid Magdalen Campbells Houſe, ſhould not be deemed good Service Service of an 


upon the ſaid Magdalen Campbell Herſelf; and why the Leſſors of ide, 
the Plaintiff ſhould not have Leave to ſign their Judgment againſt Tbs; the 
the Caſual Ejector, on HW: edneſday next, in Default of her Appear- Houſe of One 
ance : In which Rule it is further Ordered that the Leaving a Copy * 


nant in Poſ- 


of this Rule at the Houle of the ſaid Magaalen Campbell, with ſome ſeſſion, ſhould 


Perſon there; or if no One can be met with, Mixing a true Copy not be deemed 


WS | \ 4 | d Ser- 

of it on the Door thereof; ſhall be deemed good Service thereof on ice of ir,” 

the ſaid Magaalen Campbell. 1 Nt. was made on 

this Term, 10 8 Cauſe of Goodright, on the Demiſe of Mei bol, v. 99 7 ; On it's appearing that Ha 4111s 
x ; | 


the 2d Day of 
and his Wife Both kept out of the Way, to prevent their being perſonally ſerved, 5p 
+ N. B. If che Rule were not thus made with a Retreſpect, the Plaintiff muſt loſe the Afſizes. 


The ſaid Rule was now made abſolute, upon producing an Affi- 
davit That Magdalen Campbell was either not at Home, or if at 
** Home. was denied; and that her Servant-Maid was at Home, but 
PaRr IV. Vo I. II. 6 T could 
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Veaneſday 
27th May 
4761, 


* could not be ſerved; whereupon a Copy of the Rule was aca 
«© on the Door of the Houſe; And moreover, that at a ſubſe- 
* quent Day,” (upon a Doubt Whether what had been already 
done, was ſufficient,) © the Maid being at Home and -opening the 
* Window, but refuſing to open the Door, and denying that her 
« Miſtreſs was at Home, Another Copy was affixed on the Door, 
c and the Maid was told the Effect of it; and another Copy was 


ce thrown in at the Window; and the Original Rule was Jpewn te 
„the Maid.” 


Per Cur. RuLs made ABSOLUTE, 
Rex ver/. Darbyſhire. 
Hs was a Caſe from Warenchfare Aﬀſizes, 


The Defendant: was originally indicted at the Quarter-Seflions 1 hok 
den at Warwick on the 4th of April 1758, for refuſing to take upon 


_ Himſelf the Office of Conſtable of and for the Manor of Birming- 
ham, having been duly nominated and eleQed thereto. And The 


Indictment ſet forth, That at a Court Leet holden on the 18th of 


October 31 G. 2. in and for the Manor of Birmngham, The De- 


fendant, according to the Cuſtom of the ſame Manor, was duly no- 


minated and elected by the Jury One of the Conftables of the ſaid 


Manor of Birmingham for the Year then next enſuing ; He then 


being an Inhabitant and Reſiant of and within the ſaid Manor, and 
being a fit Perſon ſo to be nominated: and elected, and a Perſon lia- 


ble to be nominated and elected to the ſaid Office: That the De- 
fendant had Notice Sc. That the Steward certified his Appointment 


to a juſtice of Peace; by whom He was ſummoned to appear on 
Sc at Se, to take the Oath of: Office as Conſtable nominated and 


elected of and for the ſaid Manor of Birmingham as aforeſaid. That 
although He perſonally appeared according to the Summons, and 


was then and there required by the ſaid Juſtice to take the ſaid 'Oath 


of Office of Conſtable of and for the ſaid Manor of Birmingham 


according to the Nomination and Election aforeſaid, He unlawfully 
wilfully and contumaciouſly did neglect and refuſe to take it, and to 


be duly ſworn into the ſaid Office, and to take it upon Him. There 


was a ſecond Count in the Indiament, alledging that He was per- 


ſonally preſent in Court at the Leet; and being required by the 
Steward to be ſworn and take the Office: upon him, negletted: and 


refuſed &c. 


This Indictment being removed hither by Certiorari, the Defen- 


_ dant pleaded © Not guilty :”” And the Cauſe was tried at Warwick 


Summer-Aſſiſes in Auguſt 1759, before Ld, Ch. B. Parker, | 
| | | . at | | It 
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It appeared upon the Evidence, That the Facts laid in the In- 
dictment were true; And that the Defendant was a fit Perſon to be 
nominated and elected as aforeſaid; and liable to ſerve the ſaid Of- 
fice of Conſtable, uNL ESS diſcharged or exempt therefrom by reaſon 
of the Certificate and Aſhgnment thereof herein after mentioned: 
Alſo, that the Uſage at B:rmingham has been, annually at the 
« Court Leet there, to ele& two Conſtables for the Manor of Bir- 
* mingham generally, and one Conſtable for the Hamlet of Deri- 
tend (a diſtin& Vill within the ſaid Manor) particularly.” 


That the Maxoz of Birmingham extends itſelf into and com- 


prebends the whole Town and Pariſh of Birmingham, and alſo the 
faid Harnlet of Deritend. 


That the Conſtables 10 elected for the ſaid Manor of NN | 


generally, have Juriſdiction and Authority, as Conſtables, nat only 
throughout the ſaid Town and Pariſh of Birmingham, but ALs0 
within and throughout the aid Hamlet of Deritend. 


That the Conſtable of Drin is elected out of the Inhabitants 
of Deritend only: And the Conſtable fo elected for Deritend parti- 


cularly, and the ſaid Conſtables ſo elected for the ſaid Manor of Bir- 


mingham have ſeverally equal and concurrent Juriſdiction within the 
ſaid Hamlet of Deritend. 


. That the Defendant had a CERTIFICATE according to the Sta- 


tute of 10, 11 N. 3. c. 23. diſcharging One Plmoden ennett from 


all Pariſh Offices within the Pariſh of Birmingham; and an Aſ- 
ſignment thereof ſigned and executed on the ſeveral and reſpective 


Days of the Dates thereof reſpectively. And the fame was duly 


inrolled according to the Statute ; "nd had not been before aſ- 


tigned. 


Upon this Caſe, The Queſtion reſerved for the Opinion of His 


Nn 8 Court of __ 8 Bench, is 
mw Whether the ſaid John Dorbyſtive, upon the Sirene 


« of this Caſe, is, notwithſtanding the . N of the In- | 


* ditment, or not guilty,” 


Mr. Serj. Hewitt, for the King, argued chat He i is not exempted 


from ſerving. ron Office herein deſcribed. 


The Dikkarge i is (by the Act) from all © PaklsH and WarD 
Offices, within the Pariſh or Ward wherein the Felony was com- 
mitted, But the. Limits of this Man' $ Office extend BEYOND 7he 

— — 
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Pariſh of Birmingham : Therefore this 18 not a. PARISsH Office. 


And there is no ſuch Diviſion in this Place, as a Vard: Therefore 
no W arp Officer. 
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But a ConsTABLE is not a Pariſh-Officer at all. It was 4 Col. 
mon-Law Office, before Pariſhes exiſted. Conſtables were, by 
Common Law, Conſervators of the Peace. The Office is as an- 


* cient as Turns or Leets ;” 4 Inſt. 205, Therefore more Ancient 
than Pariſbes. 


A Pariſh is not a Common-Law Diviſion; but an Rech 1a il 

One: And ſo it was aſſerted, in Freeman's Rep, 228. in the Cafe of 

Adeſon v. Sir John Otway, by Mr. Juſtice Atkins, And in Micb. 

Abſeute fllt. 10 M. 3. An Appointment of a Conſtable was * quaſhed, becauſe 

it was not alledged in the Order, © That He was an Inhabitant of 

the Liberty, but only © of Og.” ”” Cafes 23 85 W. 3. 2 56. 
Anonymous. 


Here, this Man is appointed Conftable i in and for the Maxon of 


Bi rmingham. 


The Office of Conſtable is lis id to a J TE ah to a 


Pariſh. But the Felony, in this Caſe, was committed in the 3 
of Birmingham, not in the Vill of Deritend. 


Mr. Caldecatt, for the Defendant . is at laſt a Pani 
Officer (whatever more He may be;) becauſe his Office extends 

throug * the ue Pariſh of Birmingham : And He is an Inhabi- 
tant "of the Pariſh of Birmingham, Therefore, though He be als 
Conſtable of the Manor which includes the Pariſh; yet He is cer- 


tainly a Pariſh Officer, notwithtlandiog that greater Extent of His 
Juriſdiction or Fower. 


Tl) his Act is to be esd favourably. And it - bas beey Wer- 
+ It was op mined on + 3, 4 V. & M. c. 11. That ſerving the Office of 
5 Ah ger. Conſtable er a ; City at large, (though he was appointed by the - 
jeant Hewirt's © Corporation, and exerciſed it throughout the whole City,) gained 


Reply.) c a Settlement in the Pariſh where he inhabited.“ 2 Strange 1014. 


Between the Pariſhes of St. Maurice and Sf, e Caladur i in Min- 
cheſler. 


P. 29 G. 2. B. R. Rex v. EY Collector of the Rates ad Du- 


ties of the Highways of the Pariſh of St. Leonard Shoreditch, Who 
was appointed by the Truſtees under the Act of Parliament, and 10 


choſen by the Pariſh: Vet it was holden to be a Poriſh-Office ; and 
5 That this 2 ought to receive the Wr QonſtruBion, / / 


D 7 WE 
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In the Liberty of We ltminſer, the Conſtables are choſen Fo the 
Burgeſſes for the Liberty of Weſtminſter, and act throughout the 


whole Liberty : Yet N _ enjoy the n of thefe Certi- 


ficat es. 


This Caſe is executing an Office in the Pariſh where the Man 


lives; and is certainly within the Intention of the Legiſlature : For 


the Act of Parliament directs the Judge to certify in what Pariſh or 


Place the Downy was committed. 


Mr. Serj. Hewitt, in Reply The Reward is only a Diſcharge 


from Pariſh and Ward Offices; and from no Others, 


As to 2 Strange 1014.—lt depends upen the Words of the Act 
of Parliament of 9, 10. z. c. 11. Which only requires executing 
a public annual Office, within the Pariſh : It does not at all ſpeak of 

Tanten Offices ; nor is confined to them, as this is. 


As to the Caſe of Rex v. Davis—The Man was choſen by Truſtees. 


under an Act of Parliament for repairing the Highways of that Pa- 


riſh, Collector of ſuch Highway Rates within the Pariſh: So that 


that 2045 ny and properly a Pariſh Office. 


In Weſtminſter, I believe the Conſtables are appointed for a | 
ticular Pariſh, not for the Liberty in general. 


The reſent Caſe, moſt manifeſtly, is not 1 to the Pariſh 
where the Felony was committed: Which, by the Act, it ought 


to be; For it is clear that the Act does not mean to extend it further 
than that Limit, 


Lard 1 only Quoſtion: upon this Caſe is, 
“Whether the Conſtable of the Manor of mn is a PARISH 
<« Officer of the Pariſh of Birmingham. | 


This Term 75 Pariſh-Offer ” does not ain every Office ex- 


erciſed in the Pariſh : If it did, it might even he in the Mace, of 
High-Sberiff of the County. 


A Pariſh Officer is relative to the Pariſh, and confined to the 
Pariſh only. A Conſtable of a Pariſh may be called a Pariſh Offi- 
cer: But this Man has a much larger Jurifdition than the Pariſh 
only: For He has a Juriſdiftion over the whole Manor, which ex- 


tends much beyond the Pariſh; And the Pariſh is only a PAR r of 


that Diſtrict over which it is to be exerciſed. And the Act does 


not intend the Certificate to be a Diſcharge from an Office, where- 
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of the Functions are to be exerciſed out of the Limits of the 
This Man cannot be eſteemed a Periſh-Officer, either from the 
Origin of his Office, or the Nature, or the Exerciſe of it. 


Mr. Juſt. D#81$508—1F it had been ſtated © That the Manor of 
« Birminghant and Patiſh of Birmingham were co-extenſ;ve,” this 
Cettißcats might have been a fufficient Diſcharge, - But this is ftated 
quite otherwiſe, namely © That the Juriſdiction of the Conſtables 


elected for the Manor generally, extends not only throughout 


„the Town and Pariſh, but AL so within and throughout the Han 


et of Deritend. 


The Ae only meant to excuſs the Proprietor of the Certificate, 


from ſerving Pariſh and Ward Offices within the Pariſh or Ward 


where the Feloty was committed; and not from Offices to be ex- 
erciſed ot. of the Pariſh or Ward. If fo, this is ft an Office within 
the Words or Meaning of the Act of Parliament, upon this State 
of the Caſe now before Us: For this is not an Office of Conſtable 


in ahd for the Pariſh but in and for the Maxon, which is more 


 extenſroe than the Pariſh is; and a different Species of Diviſion too, 


One being Eccleſiaſtical, the other Civil, 


Mr. Juſt, Wit M6t—The Act of Parliament means theſe: Cer- 
tificates to be Exemptions from ſuch Offices only, the Functions of 
which are confined within that Sort of Diviſion which is now called 


a Pariſh; which is not a Civil, but an * Eceleſiaſtical Diviſion. 
* 7. Freeman's No ſuch Species of Diviſion was known at * Common Law :' The 


Reports 228. 
per Atkins, © 


aicord), 


Temporal or Civil Divifion was into Vill, not into Pariſhes. 
And this Office now under our Conſideration, as the Caſe is ſtated, 
could be only 4 purtial Exerciſe of the Functions of this Offite, 


_ apithin the Pariſh of Bir mingbam: For He could only exerciſe within 


the Pariſh of Birmingham, the Functions of ſucbh Part of the Ju- 


riſdiction as the Limits of the Pariſh extended to; but not thoſe of 
the Reft of his Juriſdiction which lay Beyend the Limits of it. Con- 


ſequently, the Exemption He could pretend to claim under this Cer- 


tificate could be, as this Cafe is ſtated; only partiu!: But it would 


be abſurd to conſtrue the Act to exempt him from ſerving the ſame 
identical Office within the Pariſh, and yet leave him liable to ſerve 


Mr. Caldecott's Caſe cited from 2 Strange is very ſtrong for the 
preſent Opinion of the Court. That Caſe was upon the Certificate- 
Act of 9, to V. 3. c. 11. The Queſtion was Whether executing 
<< the Office of Conſtable for the City at large gave a Certificate-man 


* 
* 
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Ng Settlement in the Pariſh 8 He ahavlind and exerciſed ir t 
And it was holden“ That He did acquire a Settlement thereby.“ 

But it was not treated as a Parochial Office: It was enough, that 
it was an annual Office exerciſed within the Pariſh ; which was ſuffi- 


cient to bring it within hat Act of Parliament, though it was not 4 
Parocbial Otiice. 


— 


"And as to the Caſe of ante the Collector of the Hidhoray-Rates 


of St. Leonard's —It turned ſingly upon an Act of ae . 
liar to that Pariſh, 
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That of St. e in Wincheſter was indeed about an Offer in 
the City in general; And this is an Office in the Manor in general: 
But the Queſtion did not there turn upon it's being a Parochial 
en or not; it being fufhcicnt that 1 it was an Annual One. 


Per Cur, einen, 
| Let the Pos TRA be delivered to the Proſecutor ; 
. : And let JuDemeNT be entered for the KING. 


©» Campbell Eſq; ber, Cumming and Another. 


Scire facias being brought againſt Bail, The Defendants plea- 
ded thereto ,** That the Prineipal died before the Return of the 
« Capias ad ſatisfaciendum. The Return of the Ca. ſa; being theres 
upon ſet forth in the Replication, it appeared to be — © on 
« Thurſday next after Eigin Days /rom the Day of the Purification FN 


of the Virgin Mary.” The Defendant demurred, generally, to 
che u e | 


Mr. Serj Nara on Behalf of the | Defendant, infifted aut the 
Proceedings were irregular: For the Word © from” is excluſive; 
and conſequently the Writ is not returnable tit in eme | 
(even a Week in __ Vacation. ö es 101 


And; 88 chin vs # Procecting by Bit; he Seine” forter fu bets 
7 ee on the Day of the Return of the Ca. Sa: Which theveors wilt 
be 3 in Vacution- time too. | 


| Ie ought, He aid, to ho been ak 1 te o 7 bur ſday 
© next after the Octave &c.” And 125 cited a Caſe of Graf) v. 
Vii m 2. B. K. 


Mr © 
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Mr. Yates, contra, for the Plaintiff, infiſted that it was right and 
* It was ſo. regular, in true and even * fr; Computation: And, were it other. 
OD wile. Yet as it was an Execution and not upon meſne Proceſs, the 
Monday: So Writ of Ca. ſa. would not be void, but only liable to be ſet aſide upon 
. . Motion, for Irregularity. And He cited the Caſe of Shirley v. Wright, 
he bar bert 1 Salk, 273. Where it was holden * That the Sheriff who had let 
after 8 Days * his Priſoner eſcape, ſhould not take Advantage of the Want of a 


rom. or en e ee to ground the Ca. Sa. upon which had ſued poſt 


T hur/aay next. 
te Oc: diem et annum. 


tave of it, was 


the 12th of 
Eng. Im8 Whole Cooks were very clearly and vndnimouſly with Mr, 


Yates, in both Points ; and accordingly gave 


Jupoment for the PLAIXTIrr. 


| Sarah Nickleſon ver /. Stephen Croft. 


HIS was a Queſtion, (upon the Maſter's Report,) Whe- 
ther there were, or were not, more Counts Inſerted. 1 in the 
v Declaration, than were neceſſary.” 


It, was a Declaration * 2 Policy of Inſurance, conſiſting of gens 
Counts; Iſt. for a. fatal Lofs on a Policy ſubſcribed by the:Defendant 
Himſelf; 2d. for an Average Loſs, (averred to amount to 63. 45. 
64.) ona Policy ſubſcribed by the Defendant himſelf; 3d. for 61. per 
Cent. to be returned, (it being averred © That the Ship departed with 
« Convoy ;“) on a Policy ſubſcribed by the Defendant. himſelf ; 4th, 
5th and 6th, exactly the ſame with 1ſt, 2d and 3d (reſpectively,) 
with 7hzs Difference only, that theſe three laſt Counts alledged the Po- 
licy to have been ſubſcribed by One Manoel Francis Silva, the De- 
fendant's then Agent Facior or Servant in that Behalf by Him duly 
authorized appointed and deputed for that Purpoſe; 7th. for Money 
had and received to the Plaintiff's Uſe. The Maſter (Mr. Owen) 
thought that Four Counts were ſufficient ; viz. either the Three 


firſt with the laſt; or elſe the _ * and, 6th, together hir the 
laſt. | | 


The Court agreed with Him in Opinion. 


Lord Mans? bn a Declaration for a fatal Lok, You may 
recover an Average Loſs : Vet T would not tie the Plaintiff down to de- 
clare only for a total Loſs ; but leave the Plaintiff at Liberty to de- 
clare both Ways. And the latter Method is often of Service to a 
Detendant, by pointing out the particular 4 that the Plaintiff 
Soes for. 


5 N But 
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But it is unneceſſary to declare double, with reſpect to the Signin 
of the Policy; that is to ſay, Once as upon a Policy ſigned by the 
Defendant himſelf ; and again, as upon a Policy ſigned by his Agent 
for Him. One alone of theſe two Methods of declaring is ſufficient : 
And the better Way is to declare according to the Truth; that is, 
upon a Policy ſigned by Silva, as Agent for the Defendant duly au- 
thorized by Him in that Behalf. 


THE RULE at laſt ſettled by the Court, was for ſtriking out the 

three firſt Counts (which alledged the Policy to be ſigned by 

the Defendant Himſelf :) But without any Payment of 
Coſts, as this Manner of declaring was ſaid to be uſual, 


Rex ver/. John Morris. 8 
HE Defendant having been convicted of wilful and corrupt 
Perjury, in an Anſwer in Chancery, Lord Mansfield (who tried 
him) made his Report on Tueſday the 14th of April: In doing 
which, He ſtated an Objection to the Evidence, which had been 
made by the Defendant's Counſel at the Trial, v/z. © That there 
was no Proof of the IDENTITVY of the Perſon who ſwore the 
« Anſwer, nor even Proof that any Perſon at all ſwore it.” This 
Objection, He faid, He had over-ruled at the Trial; thinking it 
ſufficient that the Hand of the Defendant and the Maſter were pro- 
ved. But He deſired to have the Opinion of his Brethren upon this 
Point; that the Defendant might have the Benefit of the Objection, 
if it ſhould ſeem to them to have any Force in it, (though He de- 
clared Himſelf to be {till clear in his former Opinion.) 3 


* Mr. Juſt. DEN Iso and Mr. Juſt. WIL Mor entirely concurred'® Mr. Joſtice 
with His Lordſhip; And they were All Three clearly and unani- + rofl 
mouſly of Opinion, That as the Name ſubſcribed to the Anſwer was (a Bah.) 
proved to be his Hand-writing, And Maſter Bennet had proved that 
the Jurat' was ſubſcribed by Him (the Maſter,) As being ſworn before 
Him; This was ſufficient Prof That He was the ſame Perſon,” 
and alſo That He actually fwore it.“ For the very Reaſon why the 
Court of Chancery (fome Time fince) made a General Order 
„That all Defendants ſhould /n their Anſwers,” was with the 
« very View to the more eaſy Proof of Perjuries in Anſwers, And 
as to the actual Swearing, —lt is, in the Nature and Courſe of Buſi- 
neſs, quite neceſſary to take the Jurat', atteſted by the proper Per- 
ſon before whom the Oath ought to be taken, as ſtalficient Proof of 
it's being afually ſworn by the Perſon, fo far (at leaſt) as to put it 
upon him to ſhew or to raiſe a reaſonable Suſpicion © That he was 
per ſonated; as it would otherwiſe be almoſt impoſſible to con- 
vict any one of Perjury committed in an Anſwer in Chancery. 
PART IV. Vo I. II. X Jobn 


„ a. Ate. Aa a . | * 


—— 
r 


9 a tha „ —_— 


Trinity Term 1 Geo. 3. 


Friday th 
June 1761, 


John Enys Eſq; Executor of Samuel Enys Eſq; ver/. 
Iſaac Donnithorne, Executor of Nicholas Donnithorne. 


HIS was an Action of CovenanT brought by the Executor 
of the Leſſor, againſt the Executor of a deceaſed Joint-Leſſec. 


The Declaration ſets forth an Indenture made on the 1oth of Oc- 
tober 1735, between the ſaid Samuel Enys (the Plaintiff's Teſtator) 


of the one Part, and the ſaid Nicholas Donnithorne deceaſed, and 


One Joſeph Donnithorne on the other Part, (the Counterpart of which 
Indenture, ſealed &c, he brings into Court,) whereby the ſaid Sa- 
muel Enys, for and in Conſideration of the Sum of Twenty Guineas 
paid to him by the ſaid Nicholas Donmthorne and Joſeph D. or One 
of them, and alſo for and in Conſideration of the yearly Rent and 
other Reſervations COVENANTS and Agreements therein after men- 


tioned and compriſed on the Parts and Behalf of the ſaid Nicholas | 


D. and Joſeph D. and Either of them, their or Eitber of their 
Executors Adminiſtrators and Aſſigns, to be paid obſerved and per- 


Formed, Did demiſe unto the ſaid Nicholas Donnithorne and Joſeph D. 
their Executors Adminiſtrators and Aſſigns, All that Cc, then in the 


Tenure and Occupation of the ſaid Nicholas D. and Joſeph D. or One 
of them, their or One of their Agents or Servants; HABEN DU to 
the ſaid Nicholas D. AnD Joſeph D. their Executors Adminiſtrators 


and Aſſigns, FROM the firſt Da of March LAST PasT, for 50 
Years then next enſuing, if the 


aid Samuel Enys and Richard Plint 
or Either of them ſhould happen ſo long to live, and the then pre- 


| ſent Term and Eſtate of the ſaid Samuel Enys therein ſhould fo long 
continue; THE SAID TERM To COMMENCE AND BEGIN from and 


immediately after the Surrender Forfeiture or other Determination of 
the ſaid Leaſe or Demiſe of the ſaid Premiſſes made and granted by 
him the ſaid Samuel Enys to them the ſaid Nicholas D. and Joſepb 
D. and bearing Date the 27th Day of February 1728 ; They the 
ſaid N. D. and J. D. their Executors Adminiſtrators and Aſſigns 


yielding and paying therefore Yearly and every Year during the ſaid 
Term hereby granted, AFTER the Commencement thereof, unto the 


ſaid Samuel Enys his Executors Adminiſtrators and Aſſigns the yearly 


Rent Cc, at &c; The fir/# Payment thereof to be made at or upon 


ſuch of the ſaid Days as ſhould irt and next happen arTER the 
COMMENCEMENT of the ſaid Term. And the ſaid Nicholas Donni- 
thorne and Joſeph D. did in and by the ſaid Indenture, for themſelves 
and Eitber of them, their or Either of their Executors and Admi- 


niſtrators, COVENANT promiſe and agree unto and with the ſaid 
Samuel Enys his Executors Adminiſtrators and Aſſigns, That they 


the ſaid Nicholas D. and Jeſeph Donnithorne cr One of them, their 
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or One of their Executors Adminiſtrators or Aſſigns ſhould or would 
from Time to Time and at all Times during the faid Term, AFTER 
the Commencement thereof, well and truly pay or cauſe to be paid 
unto the ſaid Samuel Enys his Executors Adminiſtrators or Aſ- 
ſigns, the abovementioned yearly Rent &c; and alſo ſhould and 
would from Time to Time and at all Times during the ſaid Term, 
AFTER the Commencement theregf, well and truly yield pay clear and 
_ diſcharge all and all Manner of other Charges &c. And the ſaid Ni- 
cholas Donnithorne and Joſeph D. did in and by the ſaid Indenture, 
for themſelves and Eitber of them, their and Either of their Execu- 
tors and Adminiſtrators, jointly and SEVERALLY covengnt promiſe 
and agree unto and with the ſaid Samuel Enys his Executors Admi- 
niſtrators and Aſſigns, That they the ſaid Micholas D. and Joſeph D. 
or One of them, their or One of their Executors Adminiſtrators or 
Aſſigns ſhould and would from Time to Time and at all Times du- 
ring the ſaid Term, AFTER the Commencement thereof, well and | 
ſufficiently repair & Sc. Then it is averred that the ſaid Samuel 
Enys, at the Time of the making of the ſaid Indenture, was law- 
fully poſſeſſed of the Reverſion of the ſaid demiſed Premiſſes, ex- 
pectant on the ſaid Demiſe made and granted by the ſaid Samuel to 
the ſaid Nicholas D. and Joſeph D. by the ſaid Indenture bearing 
Date the ſaid 27th Day of February 1728, for the Reſidue of a cer- 
tain Term of 99 Years commencing on the 15th Day of January 
in the Year 1711, then to come and unexpired, and determinable 
on the ſeveral Deaths of the ſaid Samuel Enys and Ricbard Plint, 
by virtue of a certain Demiſe of the ſaid Premiſſes with the Appur- 
tenances made on the ſaid 1 5th Day of January 1711, by Hugh then 
Lord Viſcount Falmouth to the ſaid Samuel: And it is further aver- 
red, that the ſaid Richard Plint is ſtill living, and that the Eſtate 
and Term ſo demiſed to the ſaid Samuel doth ſtill ſubſiſt. The 
Plaintiff then avers that the Leaſe or Demiſe mentioned in the In- 
denture now brought into Court to have been made by the ſaid Sa- 
muel Enys to the ſaid Nicholas D. and Joſeph D. did end and expire 
and determine on the firſt Day of March 1738. Then the ſaid Joh 
Enys (the Plaintiff) further ſhews that the ſaid Nicholas Donnithorne, 
being ſo as aforeſaid poſſeſſed of and intitled to the Premiſſes by virtue 
of the ſaid reſpective Demiſes made by the ſaid Samuel as aforeſaid, 
DIED on the 10th of December 1737; having firſt duly made his laſt 
Will and Teſtament, and conſtituted One James Donnitborne and 
the ſaid 1/aac Donmthorne (the now Defendant) Executors thereof. 
That the ſaid James and Jſaac afterwards duly proved the ſame, 
and took upon them the Execution thereof. That the ſaid Foſeph 
Donmthorne (the Co-Leſſee) after the Deceaſe of the ſaid Nicholas, 
and after the Expiration of the faid Leaſe or Demiſe by the ſaid In- 
denture bearing Date the 27th of February 1728, to wit, on the 
2d of March 1738, entered on the ſaid Premiſſes, by virtue of the 
faid Demiſe by the Indenture now brought into Court; and was 


thereof 
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thereof poſſ fed for the ſaid Term ſo as aforeſaid demiſed Fa Ki 2 


Indenture now brought into Court, in Form aforeſaid, determinable as 
aforeſaid ; the Reverſion thereof with the Appurtenances for the Re- 
ſidue of the aforeſaid Term of 99 Years, belonging to the ſaid Sa- 
muel Enys and his Aſſigns. That, being ſo poſſeſſed, the ſaid Sa- 


nel Enys afterwards, to wit on the firſt Day of November 1755, 


made his laſt Will and Teſtament in Writing, and thereby appointed 


the ſaid John Enys (the Plaintiff) Executor thereof; and afterwards, 


to wit on the ſame Day and Year, died ſo poſſeſſed of and in his ſaid 
Reverſion with the Appurtenances in Form aforeſaid : And the ſaid 
Jobn Enys (the Plaintiff) duly proved the ſaid Will of the ſaid Sa- 
el, and took upon Himſelf the Execution of it, and thereby be- 
came and was poſſeſſed of and in the ſaid Reverſion with the Ap- 
purtenances, for the Reſt and Reſidue of the ſaid Term of 99 Years 
then to come and unexpired, determinable as aforeſaid ; and ſtill 
is thereof poſſeſſed. That the ſaid James Donnithorne, after the 


Death of the ſaid Nicholas, to wit on the 1ſt of December 1755, 


died : And the ſaid Iſaac Donnithorne (the Defendant) thereby be- 


came and 1s the ſole ſurviving Executor of the faid laſt Will and 
Teſtament of the ſaid Nicholas. Then the Plaintiff John Enys ſays 
that He being fo poſſeſſed of the ſaid Reverſion with the Appurte- 


nances as aforeſaid, afterwards, to wit on 12th December 17 59, (be- 


ing 1/ December 1759. O. 8. ) 240 J. of the ſaid yearly Rent of 800. 


for three Years of the ſaid Term of 50 Years, elapſed and run out 
nc the Death of the ſaid Samuel. Enys, and ended at and upon that 


Day in the Year laſt mentioned, at that Day in- the Year laſt men- 


tioned became due owing and in Arrear 70 the ſaid John Enys the 
Executor and now Plaintiff, as Ex Rc rok, in Form aforeſaid : 


And that the ſaid Nicholas and Joſeph, in the Liſe-time of the ſaid 


Nicholas, or the ſaid 7oſeph fince the Death of the ſaid Nicholas, or 
the ſaid James in his Life-time, or the ſaid 1/aac ſo being the Exk- 
CUTOR of the laſt Will and Teſtament of the ſaid Nicholas as afore- 


| ſaid, have not, nor hath Any or Either of them or any other Perſon 
or Perſons paid the aforeſaid 240 J. or any Part thereof to the ſaid 


Jobn Enys according to the Form and Effect of the aforeſaid Covenant 
cf the ſaid NIcHOL As by HIM made in Form aforefaid ; But the 


Payment thereof They and Each and Every of thein have hitherto 


wholly neglected and refuſed, And the faid 240/. and every Part 
thereof ſtil] remain and are in Arrear due owing and unpaid to the 
ſaid John Enys, contrary to the Form and Effect of the ſaid Inden- 
ture and of the aforeſaid CovENANT of the ſaid Nicholas on this be- 


half as aforeſaid. The Declaration then ſets forth that in the ſaid 


Demiſe of the Premiſſes made on 11th of January 1711, by Hugh 
Lord Falmouth to the ſaid Samuel, and under which the {aid Samuel 
was poſſeſſed and intitled at the Time of the making of the Inden- 
ture now brought into Court, there is a Reſervation of the yearly 
Rent of 5%. payable yearly during the ſaid Term of 99 Years deter- 

* | minable 
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minable as aforeſaid, unto the ſaid Hugh Lord Viſcount Falmouth 
his Heirs and Aſſigns at &c; And that on 10th October 1759. N. 8. 
(being Michaelmas-Day O. S.) 15/. of the ſaid yearly Rent of 5“. 
for three Years of the faid Term of 99 Years, became due and owin 
unto Hugh now Lord Viſcount Falmouth, to whom the Reverſion of 
the ſaid demiſed Premiſſes, ſubje& to the ſaid Term of 99 Years, 
ſince the making of that Demiſe has duly come; Whereof the ſaid 
Tſaac, fince the Death of the ſaid Nicholas, and James, had Notice: 
Yet the ſaid aac hath not yet, nor have or hath any other Perſon 
or Perſons yet paid the ſame or any Part thereof to the ſaid Hugh now 
Lord Viſcount Falmouth ; but the ſaid Jſaac hath therein wholly 
failed ; and the ſame and every Part thereof ſtill remains and are 
wholly due and owing: and unpaid to the ſaid Hugh now Lord Viſ- 
count Falmouth contrary to the Form and Effect of the ſaid In- 
denture now brought into Court, and of the ſaid CoveExNAnT of the 
ſaid Nicholas ſo made in that behalf as aforeſaid. Then the Plain- 
tiff alledges further, That on the ſaid 12th Day of December 175g, 
and for a long Time, to wit for the Space of 7 Years then laſt elapſ- 
ed, All and fingular the ſaid demiſed Premiſſes and every Part and 
Parcel thereof &c were ruinous and in great Decay for Want of need- 
ful and neceſſary repairing and amending &c : All which ſaid Pre- 
miſſes ſo being ruinous and out of Repair, the ſaid James and Iſaac, 
in the Life-time of the ſaid James after the Death of the ſaid Ni- 
cbolas, And the ſaid Iſaac, Executor as aforeſaid, ſince the Death 
of the ſaid James, ſuffered and permitted to be and continue ſo ruinous 
and out of Repair for and during all that Time and from thence hi- 
therto; And neither they or either of them, or the ſaid Joſeph, or 
any other Perſon or Perſons have or hath as yet repaired the ſame 
or any Part thereof; but have, and Each of them hath therein whol- 
ly failed and made Default, contrary to the Form and Effect of the 
ſaid Indenture and of the aforeſaid CovENANT of the ſaid Nicholas 
ſo by Him made in this behalf as aforeſaid. And ſo the ſaid John 
ſays that the ſaid Nzcholas in his Life-time, and the ſaid 1/aac ſince 


his Death although often requeſted &c, have not nor hath Either of 


them kept with the ſaid John the aforeſaid CovENANT of the ſaid 
Nicholas ſo by Him made as aforeſaid, but have BROKEN the ſame, 
and to keep the ſame with the ſaid 7e have and Each of them 
_ hath hitherto wholly refuſed, And the ſaid Iſaac, Executor as afore- 
ſaid, till refuſes, To the ſaid Jobn's Damage, $500/, And He 
brings into Court the Letters Teſtamentary of the ſaid Samuel 
% 5 


The Defendant demurs generally to this Declaration: And the 
Plaintiff joins in Demurrer. 


This Caſe was firſt argued on Friday 24th April 1761, by Mr. 
Gould for the Plaintiff, and Mr. Walker for the Defendant, 
PAIN. Vor II. 6 * Mr. 
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Mr. Walker — The Plaintiff, as = Sn; lues the Defendant 1 


Executor, and aſſigns the Breaches in 1759. 


At the Time of the Plaintiff's Teſtator's making the 8 
1oth of October 173 5, a former Leaſe of 27th February 1 72k made 
by Him to the fame Leſſecs was ſtill ſubſiſting. W 


Two Vears after the Date of the ſerond Le, Nicholas Thins. 


thorne one of the Joint Leſſees died: And the Defendant is Cp 


viving Executor. 


Ox this fecond Leaſe, (of oth Ofober 173 5) He took De br. 


ceptions. 
Iſt, It is voip for the Uncertainty in the Commencement of in Term. 


2d. By the Death of Nicholas Donnithorne (One of the two Joint. 


Leſſees) on 10th December 1737, the whole Benefit of the Term 
and the Term itſelf and the whole Charge SURVIVED 70 4 e 
wag JI Joſeps Donnithorne, 


zd. It is improper for the Plaintiff to ſue as D He ought 
to have ſued Lan & in his own Name ablolutcly, and not as Executor. 


4th. He is allo | improper in ſuing the Defendant as Brecutr: | He 
ought to have ſued Him as Aﬀignee. 


Firſt Objection, The Term is uncertain as to its o 


It being one Part of the Habendum, to commence from the FIRST 


« of MARCH preceding the Date of this ſecond Leaſe ;” (which 
was the firſt of March 1734 ;) And by another Part of it, to com- 
mence from the Surrender Forfeiture or other Determination of 
the former Leafe made in 1728 ;” (which Determination of 
the former Leaſe happened on iſt March 17 38. 


"Second Objection. But ſuppoſing it to have any legal Operation 


the Term and the Benefit of it SURVIVED to the ſurviving Leſſee 


And ſo alſo did the whole Charge of it. For Nicholas Donnit 


died before the Term commenced : And the Covenants will not bind the 


5 Executors of the deceaſed Leſſee. 5 Co. 18. Sling ſby's Caſe, is ap- 


plicable to the preſent Caſe : For here, the Eſtate was jointly de- 


: miſed x And the COVENANTS can NOT py SEVERALLY. 


Third Objeion. It is improper for the Plaintiff to ſue as "Exp. 
cutor. 1ſt. As to the Charge of the Preacbes, which is laid in 


1759: And the 2 8 Teſtator died i in 17 5 5. — As to the 


1 Perſon 


Trinity Term 1 Geo. z. 1195 
Perſon charged ; becauſe of the Difficulty of the Defendant's ma- 
king a Defence. And 3dly.. Upon Account of Coffs: For He ought 

not to be exempt from Coſts ; becauſe the Matter aroſe within his 

oun Time. 


Fourth Objection. He is alſo improper in ſuing the Defendant as 
Executor: It ought to be as Aſignee. For the Defendant's Teſta- 
tor died before any Entry ; and conſequently before any Rent was due. 


Mr. Gould, contra, for the Plaintiff, —This Action is an Action of 
CoveNaANT ; and brought upon a Covenant which is joint anp 

SEVERAL : And the Indenture is made © in ConvSIDERATIoN of 
e the Rent and CovenanTs on the Part of the Leſſees and their 
ce Executors &c, to be obſerved and performed.” | 


To the firſt Objection I anſwer—The Leaſe is not uncertain in 
it's Commencement ; becauſe it may be rendered certain. In 
Point of COMPUTATION, it commences from iſt March preceding 
the Date: But in Point of OccurAriox, it is to take Effect only 
from the Expiration or other Determination of the firſt Leaſe made 
in 1728. It is a known Diſtinction which lies between a Leaſe 
commencing in Computation, and commencing in Poſſeffion. 1 Ro. 
Abr. 849. pl. 11. Title Eftate, Letter Z. is preciſely in Point. Ibid. 
pl. 12. to the ſame Purport 8 „ 


To 2d Objection. This Action is founded upon the CovenAnT, 

which is joint AND ſeveral, by the two Leſſees; And They are 
Securities Bach for the Other, This is not a Charge reſulting from 
the Benefit of enjoying the Land; but from a * Covenant which V. 2 Ro. 
was one of the Conſiderations of making the Leaſe, 1 Strange 5 53. r. 148. 
Lilly v. Hedges, Tr. 9 G. 1. B. R. © One Man may covenant for the 5, 1 


3 tion, Letter 
* Act of Another.” . . 3 + 
5 N | 5 6, Te 


Io zd Objection. It is impoſſible that Mr. John Enys can be inti- 
tled to the original Term, oTHERWISE than as Executor or Admini- 
frrator of Samuel Enys : And it is only a Deſcription of his Title to 
the Term. And if he had really named Himſelf Executor unneceſ- 0 

ſarily, this ſhall + not exempt Him from paying Cos. For which, +7. 1Strarge 
he cited a Caſe of Jordan v. Powell, M. 10 G. 2. B. R. Where the ns... SY 
Plaintiff fued as Adminiſtrator ; and yet it was held to be only Sur- 3 
pluſage. ig Ls likewiſe Har- 


ris, Executor, 


v. Tones, B. K. 


To 4th Objection. It was impgſible to have ſued the Defendant TO, 26th 
| otherwiſe than as being Executor, His 'T eſtator was bound by the January 
Covenant. And Mr. Enys had nothing to do with any Agreement Hg peft 

between his Leſſees. They could not, by any Act between them- 
ſelves,” diſcharge themſelves from an expreſs Covenant. No Ac- 
-ceptance from an Aſſignee will diſcharge an ehre Covenant, 


Mr. 
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Mr. Walker, in Reply—(1R.) This Leaſe was ſo uncertain in the 
Time it was to commence, that it could not be reduced to a Cer. 
tainty: Neither does it diſtinguiſh when the Computation'ſhall com- 
mence, and when the Intereſt or Poſſeſſion ſhall take Effect. 


2dly. Upon a joint Leaſe, the Covenants ſhall operate only 7aintly 


* Thig Caſe not ſeverally. Telv. 177. * Rolls Adminiſtrator of Rolls v. Yate, 


does not at all 


vs is Fe: Therefore this Action could only be brought againſt the Survivor. 


ſition. 


The Caſe of Lilly v. Hedges, 1 Strange 55 3. does + not 1impugn 


+ It does, very what I ſay. But 1 Saunders 155. Eccleſton et U Executor of Caſe 


frongly. 


tle, v. Clipſham, is to the Purpoſe, and ſhews that the Covenant 
ſhall go 1 with the Intergſt. 


zZaly. The Plaintiff's Demand appears to be for Injuries | in his 
0101 Time. Therefore he can not ſue for them, as Executor. 


Athly. The Law operates upon Him as Ange: 
However, He chiefly relied on the firſt and ſecond Objections. 


Lord MANSFIELD and Mr. Juſt, FosrER were Both abſent at 
this Time. | 


Mr. Juſt. Dex1S0N thought the 0 50 Objection (which goes 
to the Point of the Action, ) deſerved further "Confideration ; VIZ, 
„Whether where there is a Joint Leaſe, and where the Intereſt 


* muſt in its Nature ſurvive, the Covenants, though joint and ſe- 


+ e 

In this Caſe, 
the Survivor 
happened to 
be inſolvent. 

4 5 Co. 18. 6. 


“ veral, muſt not be conſtrued to run with the Land. It looks 
very odd, that when One of the Leſſees dies, and the Intereſt ſur- 
vives to the longer Liver of them ; yet the Other's Repreſentatives | 
ſhould be bound by the Covenants, though no Benefit remains to 


them. And eſpecially it is right to conſider fully of the Objection 
in a Caſe where the Plaintiff would otherwiſe 7 loſe his Action. 


I would look! into | Sling ſy $ Caſe. 


Mr. Juſt. W1LMoT alfo was willing to hear it argued again; as 


He thought that there might perhaps be ſome Weight! in the ſeeend 
Objection ; though little or none in the R/. 


Vet there ſeems to be a Doubt, Whether tas Mr. Gould fa 55 


One Leſſee may not very reaſonably covenant for Another, as well 
as a Stranger might covenant for Both. 


On the other hand, perhaps the Subje&-Matter of the Covenant 
may make it reaſonable that it ſhould rather be conſtrued as a Joint 
Covenant only, ſince the Intereſt and Benefit ſurvives. 


4 Whereupon, 


Trinity Term 1 Geo: 3. 1197 


—— — 


Whereupon, Mr. Geuld, with Reſpect to this Conſtruction of 
the Covenant, and in Proof of it's being joint and ſeverai, 
mentioned the Caſe of Robinſon v. Walker, 1 Salk. 393. and 
likewiſe Burden v. Ferrers, 1 Siderf. 189. 


55 Upon i it's now Dake in the Paper for a ſecond 8 


Mr. ehen Poole, for the Defendant, did not inſiſt on the zd and 
4th: Objections: And though He did not give up the firſt, yet He 


only iniilted on the ſecond. However, He could add Nothing to 
what had been urged before. 


And The Covxr (being now full) determined 1 Him, 
without hearing Mr. Norton "or the Plaintiff, 


Lord MANSFIELD—On the 1ſt Point —lt is either a Surrender of | 
the former Leaſe ; or if it is not, yet the new One is, in Point of 


* Intereſt, to take it's Commencement from the Determination of“ V. 1 Ro. 


the former One only. | | . | 9 


Z. pl. 11 & 
2d point And the Action i is brought upon a joint Ny ſeveral 12. 


Covenant. The Difficulty only aroſe upon a M Yrepreſentation of 
Sling ſoy s Caſe; which is nothing like this. 


Mr. Jul. DextsoN ſrone to the ſame Effeet 


r. Juſt, FosTER and Mr. juſt. Wil nor were of the ſame 
Opinion 
Per Gur. unanimouſly, 
JopemenT for the PLAINTIFF, 


Rex very. Walter Erle Gent". Saturday Gth 


June 1761. 


R. Gould 8 Cauſe againſt zranting a Mandamus to the 
M Defendant, Treaſurer of the County of Dorſet, requiring Him 
as Treaſurer of the ſaid County, to reimburſe and pay to Richard 
Buckland and Edward Andrews late Conſtables of the-Burrough of Shaf- 
ton otherwiſe Shafteſhury in the ſaid County of Dorſet, the ſeveral 
Sums of Money (mentioned in the Paper-Writing annexed to the 
Affidavit. of the ſaid Richard Buckland and another) expended by 
them in conveying and maintaining ſeveral Rogues Vagabonds and 
other idle and diſorderly Perſons, according to an Order made at the 
General Quarter Seſſions of the Peace holden at Shafteſbury on the 


Toth Day of July 1744, in Purſuance of an Act of Parliament made 
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17 G. 2. intitled“ An AQ to amend and make more effectual the 
e Laws relating to Rogues Vagabonds and other idle and arforderly 


V. 12 ro « Perſons, and to Houſes of Correction. py 
„ 
bad by G. 2. 


c.5.$1,4 He inſiſted that the Srsstous have a Juriſdiction to examine into 
16, 17- the Accounts of the Conſtables: Whereas theſe are dens | allowed by a 


ſingle Juſtice. 


Mr. Norton, contra, for the Anden, Lenze that the Seſſions 
have any Juriſdiction to over-hale the Conſtable s Accounts. 


This is the only Remedy We have. They may return what they 
think proper, if they think their Point maintainable. 


"Hei is no Chief Conſtable f in this Prrrovghe: Therefore We a are 
obliged to apply to the Treaſurer. 


Lord MansrieLv—They are obliged by u the A to apply to the 
Quarter-Sefſ ans; and the Surge only is to be paid over: Which 
thews that the Seffions have a Jurijai/tion to make Deductions. 


There is Waſte enough, upon theſe Occafions, already, 
| Diſcharge the Rule, 


The Rurr was accordingly DISCHARGED. 


| Monday 8m Hamilton verſ. Mendes. 
June 1701. . „%% ededth | 98 

HIS was a Special Caſe reſerved at Guild. ball, at the Sittings 
there before Lord Mansfield after Michaelmas Term 1760, in 
an Action brought againſt the Defendant as One of the Inſurers, upon 
a Policy of Inſurance from Virginia or Maryland to London, of a 
SH1P called the Selby and of Goods and Merchandize therein, until 

| She ſhall have moored at Anchor 24 Hours in $00 es 


The Caſe Rated for the Opinion of the Court was as follows— 
Facts Rated. That the Ship Selby, mentioned in the Policy, hes valued at 
120, and the Plaintiff having Intereſt therein, cauſed the Policy 
in Queſtion to be made; and the ſame was accordingly made, in the 
Name of the ſaid John Mackinteſp, on bebalf and for the Uſe and 


Benefit of the Plaintiff, and which was ſubſeribed by the Defen- 
dant, as ſtated, for the Sum of 100/, 


wor N 8 | That 


6 


— —— — — 5 


<a 
— 


That the Ship, being of the Burthen of Two hundred TP was 


on the 28th of March 1760, in good Safety at Virginia; where She 


took on Board 192 Hogſheads of Tobacco, to be delivered at London 


* bat on the ſaid 28th Day of Marob, She departed and ſet Sail 
from Virginia for Landon; and on the 6th Day of May following, 
as She was failing and proceeding in her ſaid Voyage, was taken by a 
French Privateer called the Aurora of Bayonne, Captain Jean Piena 
Leſen Commander; who with his Company were Subjects of the 


2 King, then being at War with our Lord King George the 
Secon | 


That at the Time of the Capture, the Selby bad Nine Men on 
Board; and the Captain of the ſaid Privateer took out Six, beſides 


the Captain Dorſaill, leaving only the Mate and One Man on 


Board. 


That the French put a Prize-Maſter and ſeveral Men on n Board the 
ſaid Ship Ts to carry her to France. 


That as the French were carrying the aid Ship Selby 3 
France, on the 23d Day of the ſaid May, She was retaken off Ba- 


yonne, by the Soutbampton, an Engliſh Man of War commanded by 


Captain Antrobus, who ſent her into Plymouth, where She arrived | 


the Sixth Day of June following. 


That che Plaintiff living at Hull, by * he. was informed what 


had befallen his ſaid Ship the Selby, wrote a Letter, on the 23d Day 


June, to his Agent Jobn Mackintoſh living in London, to acquaint . 


the Defendant, © That the Plaintiff did from thenceforth AB AN DON 


* to him his Intereſt in the ſaid Ship, as to the faid One hundred 


8 Pounds by the Defendant inſured, 4 


That the ſaid John Mackintoſh, on the 26th Day of the ſaid Jain, 
acquainted the Defendant with an Offer to abandon the Ship ; to 
which the Defendant ſaid © He did not think himſelf bound to take ta 
the Ship, but was ready to pay the Salvage and all other Loſſes 

10 and Charges that the Plaintiff ſuſtained by the Capture. 3 


That upon the 1 oth Day of 1 the ſaid Ship Se by was brought 


into the Port of London, by che Order of the Owners of the Cargo 
and the Re-Captors. 


That the ſaid 1 . Selby ſuſtained 5 0 the Capture, 
That 
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That the whole Cargo of the ſaid Ship Selby was delivered to the 


Freighters, at the Port of London; who paid the Freight to . 
min Vaughan, without Prejudice. 


The Queſtion therefore ſubmitted to the Opinion of the Court in 
this Caſe, is, —“ Whether the Plaintiff, on the ſaid 26th Day of 
e June, had a Rigbt to ABANDON, and hath a Right to recover as 


4 for a Total Loſs.” If He is intitled to recover for a Total Loſs; 
then the Jury find a Verdict for the Plaintiff, Damages 980. Coſts 


40s. But if the Court ſhall be of Opinion, that he had uo Right to 


abandon on the ſaid 26th Day of June, or he ought only to recover 


an Average Loſs; then the Jury find a Verdict for the Plaintiff, Da- 


mages 10“. Coſts 405. 


Fler. Norton, for Plaintiff. 
H. Gould, for Defendant. 


This Caſe was firſt argued on Friday 10th April laſt by Mr. Morton 


for the Plaintiff, and Mr, oy 125 the Defendant. 


Mr. Morton—The Queſtion is, Whether, by Lan: the Iaſurers 


are ſubject to a TOTAL, or only to an AVERAGE Lofs. 


The Cavront of the Skip by an Enemy Kees amount to a ral 


Loſs of it. Roccius Pa. 282. Reſpons. 34. And upon a total Loſs, 
the Ship being in this Country, the Inſured may always abandon. 


On 13th December 1759, in the Caſe of Gardiner v. Breſnall before 


Lord Mansfield at Guild-hall, it was ſo ſettled, * That on a toral Loſs, 


© the Inſured may always abandon, if in our OWN Country:“ 
(though there indeed the Ship was in a foreign Port.) 


This is a e Policy x; And the Inſurer having received a full 
cient Premium, the Inſured ought, in Point of Juſtice and Equity, 
to have a Right of Election whether to keep or to abandon the Thing 
inſured. And when the Inſured has once had his Election to de- 
mand the Money inſured, no ſubſequent Event can take it from Him. 
For the Peril inſured againſt having actually happened, the Condition 


of the Contract is broken, on the Inſurer's Part: And when a Con- 


dition is once broken, no ſubſequent Event can hinder the other 
Arey from innen upon it. Nor can an Abandonment be Partial. 


In the Caſe of Fitzgerald v. Pole, in the Houſe of Lords, many 


* See Caſes in Caſes are & cited in the Margin, where the Plaintiffs had Judgment 
Dom” Proc 


Wedneſday 


as for a total Los, though the Ships remained 1 in being. 


13th Feornary 


Lord MAnsF1E1 D—But ne were abſolutely denied by the other 
: Side. | 


1754 


Mr. 


but * carrying fowards France. 
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Mr. Morton—Yet even General Verdicts Ao ainsT Inſurers are an 
Authority. But the Circumſtances here found do plainly.conſtitute 
a total Loſs, ſo as to make the Inſurers liable — Roccius 227. Note, 


66. and * 'Gofe v. Mäitbers, in this Court. NM. 1758. 
32 G. 2. B. R. 


Gratis holds a Detention of 24 Hours only to be ſullicient. Lib. to 698. TAY 


3. c. 6. Pa. 814. Sed recentiori Jure Gentium &c,” And even 
Bynkerſhoek admits it to be ſo, after all reaſonable Hopes of Reco- 
very are gone. Lib. I. c. 4. And here all Hope of Recovery was 
gone: The Ship was detained in the Hands of the Enemy from the 
6th of May to the 23d of May. The Hands too were taken out. 


Conſequently, the Inſured might'be hurt : And therefore on a valued 
Policy, He might abandon. 


Mr. Afton, contra, for the Defendant.— This mere Capture fol- 
lowed by a Re- capture, before it was taken infra Prafidia Hy oftrum, 
is not à total Loſs, nor can intitle the Inſurer to abandon. 


A 3 is a Term that imports ſomething left to. be aban- 
doned: Which can not be ſaid, if the Loſs be abſolutely and "ay 
_ ſpeaking total. 1 


The Right to hands muſt ariſe upon the End being /6 is de- 
feated, that it is not worth the While of the Inſured to purſue it; 
ſuch a Loſs as is equally inconventent to Him, as F it had been a 
total Loſs, Ordinances of France 181. Art, 45. Sea-Laws. May- 


gen's Book, (where they are tranflated, and the Word Abandoning 
is s firſt uſed. ) 


The Hope of Recovery being AE gone, depends upon it's being 
in loco ſecuro, brought into a Place of Safety: Conſolato del Mare, 
c. 287, Bynkerſhoek g. Juris Publici, cap. 5. lib. 1. And Roccius 
is agreeable to both theſe two. Therefore a bare Taking at Sea is 
not enough to make it a total Loſs. It was never 272 deco ſecuro; 


In 166 5, It was not the Notion, * That: a Ship was totally loſt, 
« which might come to Light again.” And agreeable to this is 
Roccius's Notabilia, 50. Pa. 204. Non autem deperditæ, fi * See the 


hole Pac 
e flea reperiantur. All the + Books that ſpeak of the Aſſured's * * 
Right to abandon, are to be underſtood of abſiſting Perils, 8 42 Lew- 
s 14. Art. 
46. Ordin. Bilboa 1738. Artic. 32. Ordinance of Middleburg i in Zealand 1 63g. Art. 26. Ordin. Rotterdam 


1721. Artie. 62, 64. 


Now this Shi p was reſtored undamaged, TY in as good Pli oh 4 as 
before : And if it had not been in quite ſo good Plight, yet it would 
Pax IV. Vo I. II. 7A only 
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only be a Loſs in Proportion to the Damages. Roccius ut ſupra. A 
Ship cannot be abandoned, ſo long as it will ſwim. 821 of 


UA I V0 


—— 


The Caſe of Goſs v. Withers turned upon particular Circumſtances: 
But the general Doctrine of that Caſe is with Us. There, the Loſs 
was total at the Time of abandoning: Here, it was not. There, 
the Ship was diſabled to purſue her deſtined Voyage; The Goods 
were periſhable, and the Lent-Seaſon for the Sale of the Fiſh was 
over: But here, the Ship was perfectly /afe, and able to purſue her 
Voyage, at the Time of abandoning ; She was completely redeemed 
from her Peril, undamaged ; and came Home fo, to her deſtined 
Port. | T2 | 1 RS 


The Caſe of Gardiner v. Broſuall turned upon ocher Queſtions, 


There is no Difference between a walued, and an open Policy, 
where the Loſs is only partial, and not total: For the Value muſt 
be proved in the Caſe of a partial Loſs; And the Interęſt muſt be 
proved, if it was a total Loſs, | — 


| Subſt at the Time of abandoning. V 


| Therefore here, the Inſured are only intitled to an Auerage-Loſs. 


Mr. Morton, in Reply — This is an Inſurance againſt the Taking 
of a Ship : Which Ship has been taken. The Facts ſtated amount 
to a Breach of the Inſurer's Contract: And Subſequent Events can 
Not alter the Caſe. The Voyage was delayed and defeated, for a 
Month; the Ship was without Sailors; and it was brought into a 

Port We were Strangers to. X14» 


The Caſe of Goſs v. Withers was particularly circumſtanced ; yet 


V. ante 696, the * General Doctrine was laid down, that if an inſured Ship 
©97- e be taken, the Aſſured may demand as for a total Loſs, and may 


% abandon to the Inſurer.” Here, as well as there, the Vicus of 
the Inſured were defeated. „ 


The Inſurer m:ght poſſibly have been a Gainer by the Ship being 
abandoned to Him, under his Right of Salvage. TINS 


Note— 3 3 | TI 
It was admitted on both Sides, that there was no Caſe where there 
+ Tt muſt be had been an + Adjuſtment of a partial Loſs upon a valued Policy; 


obſerved that nor any Determination that it's being a vaLuveD Policy turned it 
at this Time, On | | 


the Caſe of Lewis v. Rucker (reported ante 1167.) had not received it's Determination; nor had even been 
mentioned in Court: The very firſt Motion in that Caſe was made upon the next Day after chis firſt Argu- 


ment of the preſent Caſe ; "and it was determined on zd May 1761. 
35 ha, into 


Trinity Tenn 1 Geo. * 1203 


into a Muger, and Þ eier dt Kom the: Caſe of an or RR Fall 
— is a Contract of Indemnity.) 


Tits Cauſe came on agiia (in the Paper) to be argued a ſecond 
Time, on e rt — of May laſt (1761. ) 


Mr. Norton argued. on behalf of the Plaintiff— The Queſtion is e 7, Luv, 
now narrowed almoſt to a Point, by a late * Determination: For I Rucker, ante 
can not now argue that a valued Policy i is to be conſidered upon the 3 "Mo 
fame Foot with a Wagermg Policy ; fince it has been 4 determined 3 
that there is no Difference between a valued Policy and an open Note.) 


One, except n the Quantum of the Value of the Goods as to 1575 i . 
< their prime Coſt. 


And the Dama ** upon an + At oY be {| computed i 7. . 
(as it is ob ſettled) according to the Price of ſound Goods at the 
Port of —— 2 the Time of Keren chere. But 8 8 


In all valued Policies, where: the Valuation i is 'exotbitantl rony 
and the Intereſt on Board is very trifling, that is a mere Evaſion ; 
it is a Fraud upon the Statute of 19 G. 2. c. 37. and ſhall be treated 
as a mere Cover to a Wager. Therefore the Doctrine of Wagering 


homes is not * to the preſent Caſe, fince theſe Points Pye 


It muſt allo now be taken, that an Inſuranee of a Ship or Goods 1 
to be looked upon as only an 2 Indemnity for their fate Arrival at their 
deſtined Port. 


Nevertheleſs 1 moſt contend for two e W. hich ail 
remain to Me, and are theſe— 


Iſt. There was a Time ONCE EXISTING a the Inſured.had 


A ger to abandon, and to recover from the Inſurer as for a total 


od. Nothing has here happened, to take this Right away from 
them. 


5 But I vill firſt clear the Caſe from Obje&ion: ; 


It has been objected, that an Abendonment 18 inconſiſtent with 
a total Loſs.” 


But an Abandonment is a « Relluquilifivg of whatever may be ſaved, 
for the Benefit of the Inſurer : And a total Loſs is where Nothing is 
layed, worth the while of the Owners to purſue, There can ſcarce be 

| any 


4 


Cn no ta 


n . 
2 — — * — - DOR — 


1204 Trinity Term 1 Geo. 3. 


— 


n. 


any Inſtance of a total Loſs in bis Senſe of the Term, where there is 
not Something ſaved. 


In the Caſe of a Capture, the Thing itſelf is as far from being 
really deſtroyed or annibilated, as it was when in the Hands of the 
Owner : But yet it is totally loſt 7 the Owner; His Dominion over 


it is totally gone. There may be an Abandonment even upon an 
Embargo, if the Cargo be periſhable, _ 


This Objection being cleared I come to.the two. Propoſitions before 
ſtated, | 


Firſt—Here did once exiſt a total Loſs; and N there 
exiſted, at that Time, a Right of abandoning, 


+7. ante 696, Since the Caſe of * Goſs v. Withers, It ſtands ſettled « that where 


N. * the Hope of Recovery is gone, a Capture makes a total Loſs, as 


e between Inſurers and the Inſured.” If carried infra Prafidia Hoſ- 
17 ants 693. t7um, then even the Right of Property is — 80 alſo, if all 
Hope of Recovery 1 is gone. 


Now here were no Hopes of Recovery left: This Ship was 17 
Days in the Hands of the Enemy; and only One Man and One Boy 
left on Board. The Inſured might then have called upon the In- 
ſurer for a Tora! Loſs; and He could have had no Excuſe, It will 
perhaps be ſaid, that it was nor 4 CONTINUING Loſs upon the 
26th of June, becauſe the Ship was before that Time retaken and 


ſafe. But the Anſwer to that is is © that it was total ſo long a as it con- 
<< timed. 


1 will therefore now conſider the ſecond Queſtion. | 


Second Queſtian—Whather the Abloquent Events have * away 
the Inſured's Right to abandon : As the Inſurance is only an Indem- 
nity for the Ship's ſafe Arrival at it's deſtined Port; and as the Ship 
arrived at that Port, without having ſuſtained any Damage from the 
5 ee and the Inſurer is content to pay the Salvage and all Coſts. 


Notwithſtanding all this, 1 fay that where there was ONCE a total 
Loſs, or a Loſs of ſuch a kind as is in it's Nature total, the Inſured 

8 have a Right to abandon, although there be a ſubſequent Re-Capture : 
For when once the Inſured had a Right to abandon veſted in Him, 
ſuch Right continued in Him and could not be taken away from Him. 


JV. ante ut And || fo] underſtood it to be laid down, in the Cale of Gy v. 
8 Withers. 


A Right of A85n once vefed cannot be Uirveſted, 
p This 


*1 


n 


upon the very ſame Foot : Which proves our Night to abandon here. 


————— 
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This may be compared to a Condition once broken: Which Caſe 


is juſt like the preſent, And a Right to abandon follows of Courſe. 


Here i is m0 Fraud found: And none can be preſumed or intended. 
There i is uo Injury done to the Inſurer, by the Abandonment : For 
the Value is agreed to be 1200, and not pretended to be over-valued. 


He has received a Premium upon that, as the Value: And if no 


' Damage has been ſuſtained, He will be reimburſed by that Value; 
(except the Salvage, which He muſt anſwer for, in either Caſe.) 
And this muſt be taken for a fair Valuation ; no other being found 
or pretended : If it had been exceſſive, it might have been ſhewn by 
the Inſurer, and He might have got rid of the Policy as fraudulent. 


And upon all the Circumſtances of the Caſe, there was very ſufficient 
Reaſons for Abandoning. 


It has been ſaid * That the Laws and G of foreign Coun- 


& tries will not admit a Ship to be abandoned, ſo log as it can 


ce ſwim.” 


I anſwer—Thoſe Laws and Ordinances are not applicable to ( i L 
tures, They are political, in Order to oblige the. Maſter and Men 


to WF their utmoſt Diligence to, fave the Ship, if poſſible, from 
ing. And all the foreign Writers put a Capture and a Shipwreck 


Ordinance 46th. And So allo they put it upon the ſame Foot with a 


Detention by Princes. Therefore they affirm our Right to abandon 
in the preſent Caſe, 


It has been objected That the ship was in Sofiy, on the 26th of 
June, (the Time when the Offer to abandon was made. ) 


But I deny that She was in Safery, quoad the 1 He had no 


more Dominion or Power over the Ship on 26th of Juue, than He 


had when She was in the Hands of the Enemy. The Re- Captor 


had a Right to an eighth Part of the Ship for Salvage; and He had 
4 Right to SELL it, and did actually ſell it. And the Inſured could 


not binden this: He had only a Right to 5 of the Price it ſhould 
en 


It kl been. likewiſe objected, 95 That if FO Inſured may always 


* he at Liberty to abandon, in Caſe of a Capture and Recapture, it 


e would oblige all Inſurers to act as Merchants, and meddle in Things 
by which they do not or may not at all underſtand, . 


* 


But chat Argument proves too much: For it holds equally ſtrong 


in all Caſes of Abandonment ; and would therefore equally tend to 


prove“ That there can be no Abandonment in any Caſe.“ 
Parr IV. Vo I. II. | 7 B Tt 
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It has been ſaid © That it would introduce Fraud.” 
But Fraud is uf to be preſumed. 


I hope therefore that this Court will concur with foreign Writers, 
That there is no Inſtance where, in Caſe of a 9 and Recapture, 
and the Loſs total in it's Nature, there may not be an Abandonment, - 
And So it was determined in the Caſe of Goſs v. Withers. 


| Here, the total Loſs veſted a Right to abandon ; which Right 
could not be deveſted by the Recapture : And no Injury is done to 
the Inſurer ; nor can any Inconvenience ariſe. | 


Therefore the Plaintiff ought to recover the 987 as for a total 
Loſs. This is a firm ſtable Ground to go upon, in Caſes of Capture: 
And unleſs this fixed Rule be eſtabliſhed, there muſt be infinite 
Dünne and Diſpute i in every Caſe of Capture and Recapture. 


Mr. Gould, contra, for the Defendant Every thing was ſaid laſt 


Term, in the Argument for the Defendant, that poſſibly could be 
urges upon the Subject. 


Mr. Afton did not inſiſt That a total Loſs muſt be an abſolute 
Aue ne of the Thing inſured, 


The Determination in the Caſe of Goſs * v. Withers was founded 
upon the particular Circumſtances of that Caſe; and the Doctrine was 
not laid down ſo generally as Mr. Norton cites it. 


As to it's having been once a total Loſs, ry continuing o ail 26th 
of June, and the Spes recuperandi being utterly gone dy the * 


*Y. ante ne 595 ture; the Point Was ſettled 1 in that Caſe of Goſs v. Withers. * 


* 2 — > > 7 — = — 


Mr. Norton admits that both in the Caſe of a valued and of an 
255 Policy, the Inſurance is to be conſidered only as an INTDEMN I- 
Whereas his Argument would prove the Inſurer to be liable 


ſo bare the Ship abandoned to Him, though retaken within an 
Hour. 


The ſubſtantial r „ Whether any of the Perils fared 
© againſt, have happened, to the Detriment of the Ship, so FAR 


das to intitle the Inſured to abangon, within the true Intent of the 
2 * 40 | 


3 204, (cited by Mr. Alton) proves that Reftoration before 
Payment is ſufficient, and the Inſurer is clear: Acetiam quia Con- 
85 1 Aſſccurationis eſt conditionalis &c, reperiantur. Non au- 


« tem 
2 


4 7 „ INT" 73 at. mmm... 


T rinity Term 1 Geo. 3 3. 


1207 


© tem a deperdics dicuntur, f poſtea reperiantur,” The Book 3 goes 
on and ſays, F the Inſured had called upon the Inſurer, before the 
e Recapture &c, THAT might have made a great Difference.” 


It would be too rigorous to allow an Abandonment by the Owner 
(who underſtands the beſt Method of managing the Thing inſured) 
to an Inſurer who does not underſtand it; unleſs the Thing be ren- 
dered REALLY USELESS fo the Owner himſelf. 


of an Attempt to abandon a Ship at a Time when it ts in Safety. 


There can be no ſolid Ground to diſtinguiſh between the Caſe of 
a Ranſom, and the Caſe of Salvage to be paid upon a Recapture, at 
the Rate of ; of the Value, under a poſitive Act of e 


The Caſe of Dean v. Dicker, 2 Strange 12 50, was upon a Policy 
cc Intereſt or no Intereſt :” And therefore the Recapture was holden 


not to avail the Inſurer, But the Ch. Juſtice ſaid, at the Concluſion 


of the Caſe, * might be otherwiſe on a valued Policy. * 


As to the Inconventence—lt is obvious that 8 maſt 


be exceedingly ſo to the Under-Writer ; who may not underſtand 
the Thing, and may reſide at a great Diſtance from the Place of the 


ons 8 Arrival. 


And as to Froud—Thoogh particular Facts of Fraud are age 


be preſumed ; Yet the Court will prevent Fraud, as far as lies in 


their Power: Whereas Enlarging the Right to abandon will cer- 
tainly encourage it. | 


This, Peril was over 1 at an End, before the Offer to abandon 
was made; and the Ship had received no Damage by the Capture : 


And therefore the Plaintiff ought only to recover as for an Average- 


Loſs, and to be content with the 101. Damages given Han aa ha ho 
Jury. 


Mr. Norton, in Reply A ſpecific Reflitution of the Ship my 
happen not to be a Satisfaction to the Inſured. 


The Recaptor * a right to o the "Ol ; and * that, to ſecure 
his > for Salvage. _ 


There is a ſubſtantial Difference detween Ranſom and PI 
One is an Act of the Owner (or his Agents ;) the Other, the Act of 
a Stranger : And a Ranſom 1s an Election to take an Average-Lols, 


inſtead of demanding as for a total One, 


. a Noccius 


There is no Inſtance 
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1ſt Point. 


— . 


Roccius 204. is a general Aſſertion; which may depend upon Ke: 


cumſtances, and is not applicable to the preſent Caſe. The General 
Poſition is not Law. 


My Argument ab inconvement? has Weight, if this be a 77a! Loſs ; 


as it certainly is, and was determined to be fo, in the Caſe of 050 


v. Withers. 
The Caſe of Dean v. Dicker is not applicable to this Caſe. 
CUR. Abvis'. 


Lord MANSFIELD now delivered the Reſolution of the Court; 
having firſt ſtated the Caſe, as ſettled at N/ fr Prius. 


The Plaintiff has averred in his tlio as the Baſis of his 


Demand for a zotal Loſs, © that by the Capture the Ship became 
” wholly loſt 70 Him. 3 


The General Queſtion is, Whether the Plaintiff who at the 
Ti ime of his Action brought, at the Time of his Offer to abandon, 


and at the Time he was firſt apprized of any Accident having hap- 


pened, had only, in Truth, ſuſtained an ns ought. to 
recover for a Te otal One. 


In Support of the Affirmative, the Counſel for Fr Plaintiff i in- 


ſiſted upon the four following Points ; 


Iſt. That by this Capture, the Property 205 changed, and thive: 


fore the Loſs total for ever. 


| 2dly. If the Property was not changed, re the Capture was 4 


zotal Loſs. 


ally. That when the Ship v was brought into Plymouth, particu- 


larly on the 26th of June, the Recovery was not ſuch as, in Truth, 
changed the Totality of the Loſs into an Average. 


Athly. Suppoſing it did, yet, the Loſs having « once boos total, * 
Right veſted in the Inſured to recover the Whole upon abandoning; x 


which Right could never afterwards be . or taken from bim 
by any ſubloguent Event. 


As to the firſt Poin.—Ir the Change of Property was at all 
material as between the Inſurer and Inſured, it would not be appli- 
cable to the preſent Caſe ; Becauſe by the marine Law received and 


3 practiſed 


— 
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practiſed i in England, dis is no N of Property, in Caſe of 1125 3 
Capture, before * Condemnation: And now, by the Act of Parlia- 795. 
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TY. 29G. 2. ö 
ment, in Caſe of a nnen r er Potlmini continues for c 34. 5 24. | 
ever; . | | «and at any | 

Time after- | 


__ evards reta- 


I know many Writers argue, between the Inſurer and Inſured, ken.” 
from the Diſtinction Whether the Property was or was not 2d Point. 
* changed by the Capture, ſo as to transfer a complete Right from 
« the Enemy to a Recaptor or neutral Vendee, againſt the former 
« Owner,” But arbitrary Notions concerning the Change of Pro- 
perty by a Capture, as between the former Owner and a Re-captor 
or Vendee, ought never to be the Rule of Decifion, as between the 
Inſurer and Inſured upon a Contract of Indemnity, contrary to the 
real Truth of the Fact. And therefore I agree with the Counſel for 
the Plaintiff, upon their ſecond Point,“ That by this Capture, 

« while it continued, the Ship was totally loſt,” hog it be ad- 
mitted that the Property, in Caſe of a Re-capture, n never Was 
7 "* Changed] but returned to the former Owner.“ 
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The third Point depends, 8 as every 3 Pp this kind nn zd Point. 
upon the particular Circumſtances. It does not neceſſarily follow, 
that, becauſe there is a Re- capture, therefore the Loſs ceaſes to be 
total. Tf the Voyage is abſolutely loſt, or not worth purſuing; 7 
the Salvage is very bigh ; / further Expence i is neceſſary; # the 
Inſurer will not engage, in all Events, to bear that Expence, though 
it ſhould exceed the Value or fail of Succeſs: Under theſe and many 
other like Circumſtances, the Inſured may diſintangle himſelf and 
abandon, notwithſtanding there has been a Re- capture. an. 2 697. 
The Guidon, + among other Deſcriptions of a total Loſs where the. 1 
Iaſured may abandon, inſtances, If the Damage exceeds half the S.. 1. 
Value of the Thing; or if the Voyage be loſt; or ſo diſturbed, 
that the Purſuit of it is pA worth the Freight.” But in the preſent 
Caſe, the Voyage was ſo far from being loſt, that it had only met 
with a ſhort temporary Obſtruction ; the Ship and Cargo were both 
entirely ſafe ; the Expence incurred did not amount to near Half 
the Value; and upon the 26th of June, when the Ship was at P/y- 
mouth, and the Offer made to abandon, the Inſurer undertook to 
all Charges and Expences the Plaintiff ſhould be put to by the Capture. 
The only Argument to ſhew that the Loſs had not then ceaſed to 
be total, was built upon a miſtaken Suppoſition, © that the Re- 
s captor had a Right to demand a Sale, and to put a Stop to any 
further Profecution of the Voyage.” But bis. is not ſo, The | 
Property returned to the Plaintiff ; pledged to the Re-captors for 2 
One Eighth of the Value, as Salvage for retaking and bringing the 1 
Ship into an Eugliſb Port. Upon paying this, the Owner was inti- # 
ted to || Reftitution : The W had 70 Right to ſell the Ship. | V. 29 C. 2. = 
Patil. Yor. . If 34. 14 
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tt they differed about the Value, the Court of Admiralty ey 


have ordered a Commiſſion of Appraiſement. In this Caſe, it was 
the Intereſt of the Owner of the Ship, the Owners of the Cargo, 
and the Re- captor, that She ſhould forthwith proceed upon her 
Voyage from Plymouth to London. But, had the Re- captor oppoſed 
it, or affected Delay, the Court of Admiralty would have made an 


Order for bringing her e to London, her Port of N 
upon reaſonable Terms. | 


Therefore it is moſt clear, that upon the 26th of June, the Ship 
had ſuſtained no other Loſs by reaſon of the Capture, than a Hort 


temporary Obſiruction, and a Tg which the Defendant. had Mered 


Ach Point. 


4% pay and ſatisfy. 
This brings the Whole to the fourth and laſt Point. 
The Plaintiff's Demand is for an Indemnity. is Action then 


muſt be founded upon the Nature of bis Dammification, as it really 


is, at the Time the Action is brought. It is repugnant, upon a Con- 
tract of Indemnity, to recover as for a total Loſs when the final Event 


has decided that the Damnification, in Truth, 18 an _— or per- 
haps zo Loſs at all. 


"Whatever rs ail the n in Whole or in part, muſt 


operate upon the Indemnity in the ſame Degree. It is a Contra- 


diction in Terms, to bring an Action for Indemnity, when, upon 


the whole Event, 20 Damage has been ſuſtained. This Reaſoning 


| * Co. Lit. 53. 


is ſo much founded 1 in Senſe and the Nature of the Thing, that the 
Common Law of England adopts it; (though inclined to Strictneſs.) 
The Tenant is obliged to indemnify his Landlord from Waſte: But 
if the Tenant do or ſuffer Waſte to be done in Houſes ; yet, if he 


repair before any Action brought, there lies no Action of Waſte 
againſt him. * But he can not plead “ non fecit vaſtum; but the 
Special Matter. The Special Matter ſhews, that the Injury being 


repaired before the Action brought, the Plaintiff had 10 Cauſe of 


Action : And whatever ks —y the Canfe, takes * the Ac- 


Lion. 


Sen a Surety, ſued to Judgment ; and afterwards, baſes an 
Action brought, the Principal pays the Debt and Coſts, and procures 


Satisfaction to be acknowledged upon Record: the Surety can have 
no Action for Indemnity; becauſe he is indemnified before any 


Action brought. If the Demand or Caufe of Action does not ſubfiſt 


at the Time the Action is brought, the — exiſted at any former 
Time can be of no Avail, 


But, 


Trinity — 2 2 _ 1 


But, in the nen Caſe, the Notion of a © veſted Right in the 
2 Plaintiff, to ſue as for a total Loſs before the Re- capture, is fic- 
 titious only, and not founded in Truth. For the Inſured is not chi- 
ged to abandon, in any Caſe: He has an Election. No Right can, 

veſt as for a total Loſs, till he has made that Election. He can not 
ele& before Advice is received, of the. Lofs: and if that Advice 
ſhews the Peril to be over, and the Thing in Safety, he can not 
elect at all; becauſe he has no Right to abandon, when the Thing 


is ſafe. 


Writers upon the marine Law are apt to embarras General prin- 
ciples with the poſitive Regulations of their on Country: but they 
ſeem all to agree, That if the Thing is recovered before the Money 
0 paid, the Inſured can only be intitled according to the final Event.“ 


Roccius, who collects the Opinions of all the Authors before his 
Time, and draws Concluſions or Maxims (Solutions of Queſtions). 
from them, which He calls Notabiha, in the Place cited at the 
Bar, (Fv, 204. Not. 50.) puts this Queſtion— ©. Aſſecurator, qui 
jam ſolvit Æſtimationem Mercium deperditarum, fi poſtea dictæ 
« 'Merces appareant, et recuperatæ ſint, an poſſit cogere Dominum» 
ad accipiendas illas, & ad reddendam fibi Eſtirnationem, quam 

dedit?“ The Anſwer is —<© Diſtingue: Aut Merces, vel aliqua 

Pars ipfarum appareant, & reſtitui poſſint, ante Solutionem Aſti— 
mationis; & tunc tenetur Dominus Mercium illas recipere, & pro. 
© illa parte Mercium apparentium liberabitur Aſſecurator. Nam 

qui tenetur ad certam quantitatem reſpectu certæ Speciei, dando. 
illam, liberatur, ut ibi probatur; Et etiam, (another Reaſon, per- 

haps a better,) quia Contractus Aſſecurationis eſt conditionalis, 
ſcilicet, „ Merces deperdantur ; NON autem dicuntur deperditæ, 
ſi poſtea reperiantur. Verum fi Merces non appareant in illa 
Priſtina bonittate, aliter fit Æſtimatio; non in totum, ſed prout hinc 
valent. Aut vero poſt ſolutam Æſtimationem ab Aſſecuratore, 
compareant Merces: & hinc eſt in Electione Mercium aſſecurati, 

vel recipere Merces, vel retinere 8 


In the Caſe of * Spencer v. Franco, though upon a Wager "RAND * Before Id. 
The Loſs was held ot to be total, after the Return of the Ship n 
Prince Frederick in Safety; ; though She had been /e:zed and Jong 1 in 1735. 
kept by the King of Spain, in a Time of actual War. 


In the Caſe of + Pole v. Fitzgerald, though upon a Wager Policy, + 7. arte 
The Ma jority of the Judges and the Houfe 'of Lords held there was 1200. 1 


no total Loſs, the mY having been reſtored before the End of the * 
Four Months. 


The 


TI 02 
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The preſent Attempt is the firſt that ever was made to 3 the 


Inſurer as for a total Loſs, upon an Intereſt-Policy, after the Thin 


was recovered. And it is ſaid the W in the Caſe of e 
Withers Save Riſe to it. 


It*is admitted, that Caſe was no Way ſimilar. Before that Action 
was brought, the whole Ship and Cargo were literally loſt; At the 
Time of the Offer to abandon, a Fourth of the Cargo had been 


thrown over- board; The Voyage was entirely loſt; The Remain- 


der of the Cargo was Fiſh periſhing, and of no Value at Milford Ha- 
ven, where the Ship was brought in; The Ship ſo ſhattered, as to 
want great and expenſive Repairs ; The Salvage was one Half, and 
the Inſurer did not engage to be at any Expence ; It did not appear 
that it was worth while to try to fave any Thing ; And the Re- 


captor, (though intitled to one half, as well as the Owner of the 


Ship and Cargo,) left the Whole to periſh, rather than be at ny fur- 


ther Trouble or e. 


But it is ſaid, Though the Caſe was entirely different, ſome part 


“ of the Reaſoning warranted the Propoſition now inferred by the 


&« Plaintiff from ne 


The oreat Frincple relied upon, was, © that as between the In- 


e ſurer and Inſured, the Contract being an Indemnity, the Truth, 
* of the Fact ought to be regarded ; And therefore there might be 
a total Loſs by a Capture, which could not operate a Change of 


« Property; And a Re- capture ſhould not relate by Fiction (like the 
Roman Tus Poſtliminii) as if the Capture had never happened, « un- 
6 leſs the Loſs was in Truth recovered. 5 


This Reaſoning proved 2 converſe, That if the Thing ; in ; Truth 


was ſafe, no artificial n ſhould be allowed to ſet upa total 
Fol 1 


The Words quoted at the Bar were certainly uſed, © That there is 
* no Book, ancient or modern, which does not ſay That in Caſe of 
« the Ship being taken, the Inſured may demand as for a total Loſs, 
« and abhanden. But the Propoſition was applied to the Subject 
Matter; and is certainly true, provided the Capture, or the total 


Loſs occaſioned thereby, continue to the Time of n and bring- 
ing the Action. 


The Caſe then before the Court did not make it neceſſary to be- 
cify all the Reſtrictions. But J will read to You, verbatim, from my 


Notes of the Judgment then delivered, what was ſaid; to prevent 


any Inference being drawn beyond the Caſe then determined. I ſaid 
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c & In Queſtions upon Policies, the Nature of the Contract as an In. *”. ante 697. 


« demnity and Nothing elſe, is always liberally conſidered. There 


e may be Circumſtances, under which a Capture would be but a 


« ſmall temporary Hinderance to the Voyage, perhaps none at all; 
As if a Ship was taken, and in a few Days eſcaped entirely and pur- 


« ſued her Voyage. There are Circumſtances, under which it 


« would be deemed an Average-Loſs; As if a Ship ſhould be taken, 


<« and afterwards ranſomed. And in + another Part I ſaid— 1 know V. ante 697. 


„in later Times, the Privilege of abandoning has been reſtrained. 
cc 
« at the Time it happened; It continued total, as to the Deſtruction 
<* of the Voyage; I Nate Moiety muſt be paid for Salvage, beſides other 
<«« great Coſts and Expences ; What could be faved of the Goods 
“ might not be worth the Freight, for ſo much of the Voyage as 

they had gone when they were taken; The Cargo, from it's pe- 
riſhable Nature, muſt have been ſold or thrown away where it 
was brought in; The Ship, in fo ſhattered a Condition as might 


ce 
cc 


cc 


< make it only worth the Materials to be ſold” And more to the 
ſame Effect. 


From this Way of Re it did bk no means follow That if 
the Ship and Cargo had, by the Re-capture, been brought ſafe to 


the Port of Delivery, without having JOS "7 Damage at all, 
that the Inſured __ abandon, 


But, without dwelling longer upon Principles or Authorities, The | 
ConsequeNcEs of the preſent Queſtion are deciſive. It is impoſſible 
that any Man ſhould dere to abandon in a Caſe circumſtanced like 


the preſent, but for One of two Reaſons; vi. Either becauſe he has 


over-valued; Or becauſe the Market bas fallen below the Original 
Price. The only Reaſons which can make it the Intereſt of the 


Party to delire it, are concluſive againſt A it. 


It is 3 to turn the Full of the Market upon the Inſurer oh 
has no Concern in it, and who could never gain by the Riſe. And 
an Over-valuation 1s contrary to the general Policy of the Marine 
Law; contrary to the Spirit of the Act of 19G. 2; a Temptation to 
Fraud ; and a Source of great Abuſe : Therefore no Man ſhould be 
allowed to avail himſelf of having over-valued, _ 


If the Valuation be true, the Plaintiff is indemnified by being paid 
the Charge he has been put to by the Capture, If He has over-va- 
lued, he will be a Gainer if he is permitted to abandon : And He can 


only deſire it, becauſe he has over- valued. This was avowed upon 


the firſt Argument : And that "oy Reaſon is concluſive againſt it 5 
being allowed. 


PART IV. Vo I. II. 7 D | 5 The 


But there is no a e in the preſent Caſe: The Loſs was total 
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The Inſurer, by the Marine Law, ought never to pay leſi, upon 
a Contract of Indemnity, than the Value of the Loſs : And the 2 
ought never to gain more, Therefore if there was Occaſion to reſort 


to that Argument, the Conſequence of the Determination would alone 
be N upon the preſent Occaſion, 


But, upon Principles, this Action could not be el as for 
a total Loſs, if the Queſtion was to be judged by the ſtricteſt Rules 
of Common Law: Much leſs can it be ſupported for a total Loſs, as 
the Queſtion ought to be decided, by the large Principles of the Ma- 
rine Law, according to the ſubſtantial Intent of the Contract and ihe 


real Truth of the Fact. 


The daily Nexociativre and Property of Merchants ought not to 
depend upon Subtleties and Niceties; but upon Rules, eaſily learned 


and eaſily retained, | becauſe they are the Dictates of common Senſe, 
drawn from the Truth of the Caſe. 


If the Queſtion i is to depend upon the Fact, Every Man can judge | 
of the Nature of the Loſs, before the Money is paid : But if it is to 


depend upon ſpeculatrue Refinements, from the Law of Nations or the 
Roman Jus Poſtliminii concerning the Change or Re-veſting of Pro- 
perty; no Wonder Merchants are in the dark, when Docfors have 


differed upon the Subject, from the Beginning, and are not yet 
agreed. 


To obviate too large an Inference being drawn from this Deter- 
mination ; I defire it may be underſtood, that the Point here deter- 


mined is, "66 That the Plaintiff, upon a Policy, can only recover an In- 


55 demmity according to the Nature of his Caſe at the Time of the Ac- 


„ TION BROUGHT, or (at moſt) at the Time of bis OFFER To 


0 eee 


We give no Opinion: how it wall bs in Caſe the Ship or r Goods 
be reſtored in Safety, BETWEEN the Offer to abandon, and the Action 


brought; or BETWEEN the Commencement of the Action, and the 


Verdict. And particularly I deſire, that no . ee may be 


drawn, © that in Caſe the Ship or Goods ſhould be reſtored after 
* © the Money paid as for a total Loſs, the Inſurer could compel the 


© Inſured to refund the Money and take the Ship or Goods: That 
Caſe is totally different from the preſent, and depends, gente, 


en different Reaſons and Principles. 


Here, the Event had fixed the Loſs to be an Average SY, before 
the Action brought; before the Offer to abandon; and before the 
Plaintiff had Notice of any Accident; Conſequentiy Here He 


could make an Election. 


Te 
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Therefore, under theſe Circumſtances, We are of Qpinion 
« That He can not recover for a total, but for an AVERAGE Loſs 
« only Io the Quantity of which is eſtimated and aſcertained by the, 
Jury. 


The Jup@MENT muſt be entered up as for the Average-Loſe 
ſtated i in the Caſe. 8 


Rex verſ. Perrott. 


Ties Man 1 dk * ſince the laſt Motion, ſubmitted. to be V. ante 
re-examined by the Commiſſioners, upon the former Que- 1124, 1125. 
ſtion; and having been remanded by them, petitioned the Lord Eire) Foy 
Keeper to be diſcharged ; annexing a Copy of his Depoſition, giving 1761.) 

an Account of the Manner in which he had diſpoſed of 15030 J. in 

16 general Articles, one of which was Expences attending the 

“ Connection I had with the Fair Sex 5 500 J. But the Lord 

Keeper rejected his Petition. 


He afterwards ſubmitted to a further Examination by the Com- 
miſſioners, Who thereupon met on 21ſt March 1761; And being 
ſtill difſatisfied with his Anſwer, remanded Him to Newgate : 
From whence he was, at his own Inſtance, now brought up again 
by Habeas Corpus. When it appeared, that at this laſt Meeting, 
The ſame Queſtion had been again propoſed to him. In Anſwer to 

which, He particularized a Woman upon whom he had ſpent 
5000 J. (from December 1758 to December in the Year 1759 ;) and 
alſo particularized the Times of ſending and giving it to Her; but 
that No other Perſon was privy to this; and that the Woman 
(whoſe Name was Sarah Powell, otherwiſe 7. aylor,) is dead, as he 
has heard. That She knew him to be a Bankrupt, and never re- 
turned the Money or any Part of it to him ; And that He gave it to 
Her for her Maintenance and Expences, and not for a Fund for her 
future Support, or wherefrom He could draw any Advantage, 
That He knew, in the Year 1759, when, he gave and remitted 
| theſe Sums to Her, That he was not worth any thing, and that 
„He was remitting to Her the Money of his Creditors.” That 
He was acquainted with Her 5 or 6 Years ; but he cannot recollect 
what he gave Her or ſpent upon Her, during the 2d, 3d or 4th 
Years of their Acquaintance ; nor did he keep any particular Ac- 
count or Memorandum thereof, either in thoſe Years or in the Year 
1759; but ſpeaks from Memory only. That He did not take any 
of this Money from his Banker; but always took it from Mr. 
Thompſen, (ſince deceaſed) who uſed to ſell Goods for him. That 
all Letters between him (the Bankrupt) and this Woman, (except 
One or Two, ) are burnt or deſtroyed. 


1 Mr. 
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Mr. Gould, Mr. Serj. Davy, Mr. Coxe, and Mr: Stowe Arved 
that he ought now D be diſcharged, as having given a Full. and 
complete Anſwer to the Queſtions propounded to him: And it is hot 
material, in the preſent Reſpect, whether it be true or falſe; or 
whether his Conduct was prudent or imprudent. If he be not now 
diſcharged, He muſt be impriſoned for Life. = toaV 


ts Serj. Hewitt, and Mr. Norton, contra, inſiſted that this An- 
ſwer was ſtil] incomplete and unſatisfa&tory ; ; and that the Defendant 
can not be indicted for Perjury upon it. He was bound don by 
what was already proved upon him and traced to him, to Account 
for a very great Sum of Money which appeared to have come to his 
Hands in this particular Year : And this is by no Means a ſatiſ- 
factory Account of the Diſpoſition of it, nor at all probable in itſelf. 
He lets the Commiſſioners into no Sort of Light whereby. to trace 
this Money, or to diſcover what is become of it: It is not to be 
imagined or conceived that 4, 5, 6 or 7 hundred Pounds in a 
Month could be paid Her for Maintenance and Expences only; 
eſpecially as it appears (as it does by what He himſelf has repre- 
ſented in one Part of his Examination) that She had only a Man- 
Servant and two Maids, whilſt She was at Bath. It might have 
been repaid to him or to ſome One in Truſt for him; or laid out in 
Stocks, and thoſe Stocks transferred in Truſt for bim. ne 


The CourT held his . to be incomplete and unſatisfacor; 


” To Man and OrDERED Him to be REMANDED, * 
Was Aaller- 


Wards con- 
victed and 


executed for 3 | | | | 3 1 
cong 2 his . Edie and Another ver /. Eaſt India Company. 
T* was an Action, brought by the Indorſees, upon two 
oreign Bills of Exchange drawn by Colonel Clive, then in the 
Eaſt-Indies, upon the Eaſt- India Company, and accepted by them, 
payable to Mr. Campbell or Order, then alſo in India, and indorted 
by Mr. Campbell to Mr. Robert Ogilby. One of theſe Bills, was by 
| ſuch Indorſment directed to be paid to Robert Ogilby or Order, in the 
uſual Way of Indorſing; And no Diſpute or Queſtion aroſe upon it. 
The other Bill was alſo indorſed by Mr. Campbell to Robert Ogilby : 
but the Words * or Order” were originally 0M1TTED in hs Indbrſe- 
ment ; and afterwards put in, by another Hand, before the Trial. 


Theſe Bills thus indorſed = Mr. Campbell to Mr. Ogilby, ( without 
adding the Words © or Order,” in the Indorſement of the latter,) 
were 30 Him een to the Plaintiff Haw and Lard or Order. 


© Oxilly 
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 _ _ Ogtlby became inſolvent: And the Queſtion then was Wo was 
to bear the Lofs ; Whether Mr. Campbell, or the Plaintiffs : (For the 
Eaft-India Company were no more than Stake-Holders Y 


The Diſpute aroſe only upon this latter Bill : For the firſt Bill 
was given up at the Trial, by the Counſel for the Defendants; and 
a Verdict was taken for che Plaintiff, upon bat Count. But 


On the decided An Objection was taken to the Want of the Words 

* or Order ;” Which the Defendant's Counſel inſiſted were neceſſary 

to be originally inſerted by the Indorſer; And that the OMm1s810Nn 

of them was equivalent to the moſt rrictive Words that He could 

have made Uſe of in Order to limit the Payment. And v5 oh 
On this ſecand Count, a Verdict was found for the Defendant. 


Mr. Morton, of Counſel for the Plaintiffs, having moved for Q 
| New Trial, Mr. Norton and Mr. Wedderburn now ſhewed Cauſe, 
on Behalf of the Defendants, . a New Trial ſhould not be 
e 


In Support of the Motion, Mr. Morton and Mr. Yates had cited 
die 3 Flſowing Caſes ; viz, * More v. Manning, Comyns 311. in * Inc. B. 
Point: where it was holden © That a Promiſſory Note to pay to #56. 1. 
One or Order is aſſignable foties quotes by the Indorſee or Indor- 


« ſees, though the Words or Order be omitted in the Indorſe- 
ment.“ 


+ Acheſon v. Fountain, 1 Strange 557. in Point alſo; It being + In B. R. 
there holden © That an indorſable Note indorſed to A. B. without Tris. 123. 
ce ſaying or Order, is an Indorſement to the Indorſee or Order: For 


the Law interprets the Aſſignments to be in the ſame Manner as | 
the Note is drawn.“ 
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And Evans v. Gan in Carthew 5. and 2 Pentris 20 9, 
310. which was ſaid to be applicable to the preſent Caſe, 
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They alledged that Every Indorſement imports that the Value has 
been received by the Indorſer : pf Re 


A Promilſury Note or Bill of Exchange, originally made plywble 
to One or Order, is in it's own Nature aſſignable; And the Aſſignee 
bas the whole Intereſt in it, and may aflign it as He pleaſes ; ; 1 any 
Reſtriction or Confinement of his Aſſignment of it is contrary to the 
Nature of the Thing, and therefore void. 5 
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An Indorſement is an Aſignment ; and, for the Reaſons aforeſaid, 


is not reſtrainable by the Omiſſion of Words, or even by Negative 
Pa RT Iv. Vo. II. 3 7 Words : : 
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Words: And if it be given in Blank, it may be filled up by. the 


Indorſee or by any One wie, even in the Face of the Court, ar he. 


* See Compns Trial. * 


: 2. accord. 


V. pe 


lions thus eſtabliſhed this Principle, ny © That as Bill of r. . 
te change being originally made aſſignable and negotiable, and 
« it's. con Nature aſſignable muſt continue always ſo, And that the | 
„ Law will interpret the Aſſignment to be made in the ſame Man- 


ce ner in Rue the Bill is _ PAR te Words: or Order be 
omitted; 18 N * 


They grounded aan Motion for a Nes ew Trial DIE theſe: two 
Foundations 4 e „ och 


rt, That the ; * found directly Sean to this ſettled To 
and have founded their Verdict upon the CusToM or MercnanTs, 


' which they ſuppoſe to be quite to the contrary ; and Of which Cuſ- 


tom of Merchants, Evidence was permitted to be given at the Trial: 

which Evidence ſhould not have been allowed. For the Cuſtom of 
Merchants is part of the Law of England: And the Law of England 
being already fully ſettled on this Point, no Evidence in Contradic- 


tion to it ought to have been admitted ; nor can * . of A 
Jury alter it. _ : 


2dly. That ;f th hs Counſel for the Plintif bad Abad ht 
ſuch Sort of Evidence would have been gone into at the Trial, they 
could and would have produced better and fuller Evidence than 
they did, to prove that the Cuſtom of Merchants was really and in 
Truth and Fact agreeable to the Law as ſettled: And they alledged 
That no Fact of Uſage was proved at the Trial, to ſupport a Notion 


e that the Acceptor was not liable upon ſuch an Indorſement as 
5 this,” 


Mr. Norton and Mr. Wedderburn, contra for the Defendants, in- 
ſiſted that the preſent Verdict was right, and ought to ſtand. 


| It has been urged, [N, © That this Bill is 27 it's nature negotiable; 


and 2dly. © That being ſo, it can not be Th foo we! by this or any 


be other Indorſement,” FR 


As to the firft—They agreed a Bill of Exchange to be agile 
in it's Nature, But it does not follow, they ſaid, that becauſe it 
was once ſo, it muſt therefore always continue fo. For the Payee has 
the abſolute Property in it; He is the Purchaſer of it: And why 


| ſhould not He limit the Payment of it as He pleaſes ? No Man can 


be 1yured by this; No Man can be decerved by it; It cannot be at- 


tended with the leaſt Inconvenience. 


No 
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© No Caſe em be are wo he contraty. The Caſes tha rom thy” 


cited. do not apply to it; as will appear preſently. f 

An imperfe? Indorſement, an Indorſement in Blank, indeed ma 
be ſupplied : But the Owner may, if he thinks proper, indorſe it ne- 
gatively and upon Terms; And then the Indorſee rakes it upon thoſe 
Terms, and under chat ReſtriQtion, en, che ladorſor has expretlly 
3 N it. S 


This i is no more n a 860 Authorkty to receive 10 Money.” 


It is not true, © That every Indorſement imports Value received b 


ce the Indorſer.” For an Indorſement may be ſo worded as to thew | 


that the Intereſt remains in the Indorſer : As for inſtance, * Pay this 
“ Bill to my Steward, and to no other Perſon ;'* Or Pay to feb 
hos One. for my Uſe, and to no other Perſon er g 


And whether He hana has not 60 limited i it, is a Queſtion of Fe, ; 


not of Law : And it bs nag: your the ys of Merebants.” 


0 , 


The Caſe of Moore v. Manning Joes not kia our Priniple: 


It does not appear that that was not an Indorſement in Blank: Which 
(it is agreed) does not deſtroy it's Negotiability. The Aſſignment 
was there treated as an abſolute Aſſignment to Witherhead : It muſt 


have been an Indorſement in Blank; and the Caſe goes upon that 
Suppoſition. However, that came before” the hogs Kan Demurrer. 9 


The Caſe of Acheſon v. Fountain was only a uten by Whether 


* the Plaintiff's Evidence ſupported ber Declaration:” But her De- 


mand was full and clear, without thoſe Words. The Caſe could not 
require the Reaſons there given: Therefore they are at leaſt extra- 
judicial, or * perhaps added by the Reporter. 


As to oder V. Cramlington— Tis nothing like this * Caſe; nor is 5 a can't ee 


any Inference to be drawn from it. 


Beſides, All theſe Caſes are only upon Pronifig, Notes; which 
depend upon our municipal Laws: And Promiſſory Notes are, by 


the Stat. of 3, 4 Ann. c. g. pat vpn: the ſame Foot with Inland Ris 
of Exchange. 


But Foreign Bills of Exchange ſtand upon ants another Foots 


|| namely, upon the general Law and Cuſtom of Merchants. And 855 Word", 
the Verdict ſuppoſes and proves the Cuſtom of Merchants to be with . 


the Defendants: And the Evidence of ſeveral eminent Merchants 
—— | | _ and 


. * * 
8 


ch a 


»The Court 
exp 
themſelves to the Effect there Wa My own Note of that Caſe agrees with Sir 11 Strange's. 
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20 — Pals: at he 1 Trial, was 5 to the Finding, 
And if they could have encountered it; Why did they not? Their 
Omitting to do ſo, is ſurely no Ground for a ye Trial. 


Mr. Morton and Mr, Yates, in Reply— 


They admit the Queſtion to be, What is the true ConftruRion 
&« of ſuch a reſtrained Indorſement as this is.” And certainly this 
Sort of Indorſement makes or rather continues a Bill of Exchange 


generally negotiable, Meſſieurs Edie and Lard are in the Caſe of 


every common Indorſee. 


The Caſes that We have cited are plain 0 alin; on our Side: 
On the other Side, They ſuppoſe 1 inaginary Circumſtances, which 
did not really exiſt i in them. 


The Determinations upon Promiſſory Notes prove * That the 


c Law was likewiſe fo, upon F orcign Bills of Exchenge/© 


The Fad of Uſage that would have been cogent and bindiog, if 


| proved, «ſhould have been a Refuſal to negotiate a Bill with ſuch a 


limited and reſtrained Indorſement. 


If this Bill was to 20 back to 1 proteſted by Mefſicurs Edie 
and Lard for Non-Payment by the Company and the Indorſers, 
undoubtedly the Drawer would be liable to Mr. Edie and Mr. Tard 
for the Payment of it. | 


Lord Mansr1etp—l thought, at the Trial, that he Defen- 


dants night be at Liberty to go into the oe of Merchants open this 


Occaſion, 


And Mr. Race, Caſhier of the Bank of England, 5 Evidence 
That the Bank, if they ever diſcounted theſe Bills not indorſed 
eto Order, did it only upon the Credit of the Indorſer ; but that 
otherwiſe they would not take them, not conſidering them as o be⸗ 
ing Les Lomnogel 


* 


ec 


* 


Mr. Simon, a "ey eminent and experienced Merchant, depoſed 
That He conſidered the Omiſſion of theſe Words as reftriffive of the 
Indorſement to the particular individual Perfon ſpecified in the In- 
dorſement : And He added, That it was, in his Opinion, merely 
in the Nature of a perſonal Authority * « to receive the — 12 nuns 


was not negotiable. 


S80o Mr. Grant, another Witneſs on the Part of the Deans 
declared his Opinion alſo to be. 0 
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[Sas Mr. Regnie their fourth and laſt Witneſs. 
Theſe w were the four Witneſſes for the Defendants. 


The Plaintiffs, on their Part, called Mr. Richard Cope (Partner 
with Mr. Honeywood the Banker :) But they were miſtaken in Fim; ; 
For He agreed with the other four Witneſſes 6 
Another Witneſs called by the Plaintiffs was Mr. Udney : Who 
thought it ſufficient without the Words or Order; and atteſted 
that He had himſelf diſcounted One, and ſaid He had paid, He 


believed, 50 Bills where the Words: * or Order” were omitted | in 
the Indorſement. 9 


"(i 10 
Mr. Macbean, a Notary Public, alſo in his yin held the In- 

dorſement of a Bill of Exchange to be negotiable, notwithſtanding 
the Omiſſion of theſe Words; and that no Objection of this Sort 

was ever made. Indeed if the Bill ſhould be indorſed Pay the 


<<. Contents to A. B. only; It was looked upon, He aid, to be a 
Reſtriction of the Payment to A. B. perſonally. 


Mr. Uny and Mr. Anderſon depoſed to the ſame Effect © That 


«the. Omifſion of the Words or | Order did not prevent the Nego- 
Ti . r 


But the Plaintiffs did not, however, come prepared with parti- 
cular Witneſſes to the Uſage in ſuch Caſes; not expecting that the 
Evidence 1 in Support of ſuch a Uſage would have been admitted, 


I told the Jury, that by the general Law, (laying the Uſage out 
of the Caſe,) the Indorſement would follow the Nature of the origi- 
nal Bill, and be an Malus Aſſignment to the Indorſee or his Order. 


And aber having told them that this was the general Law, then 
L left it to them upon the particular Evidence of the Us Adk, chat had 
been laid before them; And recommended it to them to conſider well 
of this Evidence; and told them, that if they found an Us ae ſo 
eſtabliſbed and ſettled amongſt Merchants and Traders as to be char 
and plain and beyond Doubt, they might find a Verdict for the De- 
fendants upon that ſecond Bill: But I directed them, that if they 

were doubtful of the Uſage, or if the Uſage appeared to them not 10 


be fully and clearly eſtabliſhed, or to be the other Way, then they ought 
to find: for the Plaintiffs, 


4 told them, that the Queſtion aroſe upon the Inſolvency of Ogil. 


, the. firſt Indorſee; And that it ought to be conſidered by — 
25 RT IV. Vo I. II. 7 F * Who 
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Ibo it was that gave the Truſt to Ogilly For He that gives the 
Truſt, ought to run the Riſque of his Credit. 


I obſerved that this Indorfement-was made by Mr. Campbell, the 
Payce, to this Ogi/by : And if He meant to truſt Ogz/by, it was but 
reaſonable that He fhould be the Perſon to ſuffer by Ogilly. And it 
yas clear that He meant to truſt Ogilly with the Money: For it is 
acknowledged. on all- Hands, that Ovilly Himſelf had a Right to 
receive it of the Company; whether he had a Right to indorſe the 


Bill to another Perſon, or not. 


The 1075 ſtaid out a confiderable Time; and the brought in a 
Verdict for the Plaintiffs, upon the Bill. indorſed to Ogilly or Order, 
(which was not diſputed :) But They gave their Verdict for the De- 
Jendants, upon that Count which declared upon the ſecqnd Bill (for 
2000 I,) which was indorſed to Him WITHOUT adding the Words 
« or Order,” 


In the whole Courſe of the Evidence, No One Fact was proved, 
where the Indorſee to whom a Bill was indorſed, without adding 
the Words „or Order,” ever * LOST the Money ; ſo as to put 


Him upon at puting. the Point. 


Since the Trial, I 5626 looked into the Caſes, 25 have con- 
ſidered the Thing with a great deal of Care and Attention, and 
thought much about it: And I am very clearly of Opinion that I 
cught not to have admitted any Evidence of the particular Uſage of 
Merchants in ſuch a Caſe. Of this, 1 tay: I am now ſatisfied; For 
the Law 1s already SETTLED, 


1 lay the Caſe of Evans v. Cramlington out of the Way; as 1 do 


no ſee that it is much applicable to the Caſe now before Us. 


But I 90 upon the wo Caſes of More V. Maming, and Acheſon 
v. Fountain, The former was an Aſumpfit upon a Promiſſory Note 


| given by Manning to Statham or Order: Statham aſſigned it to 


Witherhead ; and Witherhead, to the Plaintiff; Upon a Demurrer 


to the Declaration, Exception was taken, ! Becauſe the Aſſignment 


« was made to Witherbead without faying to Him and Order; and 
* then He can not aſign it over.” But it was reſolved by the whole 
Court, That it was gcod : For i, the Original Bill was aflignable, 
then, to whomſoever it is aſſigned, He has 4% the Intereſt in the 
Bill, and may affign it as he pleaſes. And very right that was: 
For the main Foundation is, What the Bill-is in its Origin.“ And 


| accordingly, as that Note was originally made payable to Statham 


and Order, they held the Aſſignment of it to W:therhead to be an 


_ abſolute Aſſignment to Him, which comprehended his Aſſigns. It 


J could 
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could not be an Indorſement in Blank ; "beans it is ated be That 


<« the Aſſignment was made 70 Witherbead, without ſaying to Him 
„ or Order.” The Point reſolved was, That the Aſſignment to 
« Mitherbead was abſolute.” The Words added at the End of the. 
Report are inaccurate, and might, at firſt View, occaſion a little 


Confafon : But, to be {ure, the Court went into an additional Ar- 


gument; which the Reporter has omitted to particularize. But 


the Declaration fefs our the Aſſignment; which is “ An Aſſign- 


0 « Ore by. Statham to'Witherhead, — to add the Words and 
* 


* 


Then as to the other Caſe of Acheſon v. Fountain-—The Plaintiff 


had declared upon an Indorſement made by William Abercrombie, 
whereby He appointed the Payment to be © to Lowiſa Acheſon or 
Order: Upon producing the Bill in Evidence, which appeared to 
be originally made payable ta Abercrombie or Order, yet Abercrom- 
bie's Indorſement was only this Pray pay the Contents to Louiſa 
« Acheſon.” It was objected, * That the Indorſement did nat 
« agree with the Declaration.” The Court, notwithſtanding this, 
gave Judgment upon the Ground of a General Propoſition in. Law,, 
That a Bill is negotiable, without adding thoſe Words to the In- 
« dorſement.” And though the Plaintiff mit perhaps have had 
Leave to amend his Declaration in the Point objected to, yet the 
Declaration came before the Court unamended; So that the Objec- 
tion came with its full Strength : And the Court gave their Opinion 
upon the Point, as a Matter of clear ſettled Law ; For the whole 
Court were of Opinion, ce that it was well enough, that being the 
&« legal. Import of the Indorſement; and that the Plaintiff miaht, 
* ol this, have indorſed it over to Another, who would be the 


proper Order of the firſt Indorſer. And accordingly, Judgment 


Was s given for the Plaintiff. | 


A Draught drawn upon One Perſon, directing nn * to pay Mo- 


e ney to another or Order,” is, in its Original Creation, not an Au- 


thority, but a Bill of Exchange, and is negotiable. It belongs to the 


Payee, to do what He thinks proper with it, and to uſe it as beft 
ſuits his Convenience. It is his Property ; And He may aſſign it 
as ſuch, and to whom He pleaſes : And his Direction © to pay it 
* 70 fuch a One,” is a Direction“ to pay it to Him or bis Order; “ 


For He aſſigns his whole ropa in it, and has had a valuable Con- 
ifs deration for ſo doing. 


Another Thing obſervable is the Abſurdity of the Opinion of 
the Merchants (which they avowed to be their Opinion,) © That a 
«Bill thus indorſed was not to go to Executors or Adminiſtrators, 
in Caſe of the Indorfee's Death :'” Whereas there can be no 


Doubt, that ſuch an Intereſt 1s rronfmiſfible to Executors or Admini- 
frators. 


The 
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The Words © or Order“ are not neceſſary to be inſerted in the N- 


derſement, any more than the Words © Executors or Adminiſtrators" 
are neceſſary to be added to it. 


The Point now in Queſtion has been already folemnly ſettled both 
1m the Court of King's Bench and Common Pleas, by the two Ad-. 


judications that have been mentioned: And therefore Witneſſes ought 


not to have been examined to the Uſage, after ſuch ſolemn Determi- 
nations of what was the Law. 


Therefore there ought to be a New Trial. 


As to the Coſts—I think there ſhould be None, in this Caſe. 
For the Verdict muſt be ſet aſide generally, not in part only. 
Yet this Verdict is agreed to be right upon the it Count; and that 
is found for the Plaintiffs, Therefore there ought to be no Coſts 


upon granting a new Trial in the preſent Caſe : Since the Merits were 


always clear for the Plaintiffs, on the it Count; And it now 5 
P that Nothing remained to be tried, on the Second. 


Mr. Juſt. DrxIsox concurred, in toto. 


This Verdict upon the ſecond Count is not well founded. - The 


ö Foint | in 3 is not Matter of Fact; but Matter of Law. 


I never before heard of this Notion of a reſtrictiue Aſſignment of a 


e Bill. 


Where a Bill is originally made payable to A. or : Oriee, it is of 


Courſe and in its very Eſſence negotiable from hand to hand. An 
Inland Bill of Exchange is aſſignable in its Nature, zottes quoties : 
And Promiſſory Notes are now put upon the ſame Foot with them. 
Foreign Bills of Exchange are equally ſo, by the Law of Mer- 


chants, and by the enden Determinations of Courts of Law in 
England. 


This is a Matter of Law : And the Law is clearly and fally fixed. 


There is no Inſtance of a reſtrictive Limitation, where : a Bill is ori- 
Sinaliy made nn to a Man or Order. 


I never heard of an Indorſement to A. only. In general, the In- 


dorſement follows the Nature of the Thing indocſed; and 1 is equally 


negotiable. 


But at leaſt, here is no ſuch Reſtraint as hat: Here is Nothing 
from whence to collect an Intent to limit and reſtrain it. The Law 


has 


— rs g | — - x 7 — N * — N -. . 
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has N that the Bill i is negotiable in Welt: And there is no 

Law to the Contrary, nor any Freténce for it in the preſent Caſe. 

And it would be infinitely inconvenient, if it ſhould be otherwiſe. 


For as no Circumſtances at all appear, it would deſtroy or diſturb 
a 3 which Tranſactions of this Nature require. 


Anand or Aninifirator aug adobe: 4 Bill or promiſſory 

Note, within the Cuſtom of Merchants. In the Caſe of Renadinſorr 

v. Stone; M. 20 G. 2. B. R. upon a Writ of Err6r from C. B. An 
Inland * Bill of Exchange was made payable to A. or Order: A. I find by my 
died, and the Adminiſtrator of A. aſſigned the Note to the Plaintiff in gun Notes, 


that it was 
the Common Pleas. ; for whom that Court gave Judgment upon De- Promiſtory . 


murrer. The Court upon Argument of the Writ of Error here, Note. And 
held, that the Exrcutor or Adininiftrator might aſſign it over: . 
And they affirmed the Judgment of * oe of Common Pleas. count of it 

The Executor or — 18 only Affignee 1 in Law, not in Soto e 
Fact: Vet they held that He might aflagn it by the Name of RS © 


2. Strange 
cutor or Adminiſtrator ; and that it was ot common Method to do 1260. by the 


ame of Ro. 
ſo. The Indorſement virtually included it. 09 v. Saw. 
However, tis 


© Now the preſent Caſe includes chat, . more: For here, the *. 
firſt Indorſee was an Aſſignee in Fuck. And it ought to be fo, for r on x, 


was on Net- 


the Sake of Certainty, and for the Benefit and Convenience of I rade. or Bill, 


No Intention 1 how to reftrain it: As gt in Haberal the r 
oye it is W rated oe OT , 1 
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And it is not dts, or hae filledup: For iris every Diy $ - 
Pradtice to fill up the Indorſement long alter it is made: nay, even 
in Court, at Fw Trial. | | 


fene e Opinion h Whether 3 SG have li- 
mited his Aſſignment by ſome clear plain negative Words, if 1 in Fact 
it had wot his Intention to a ed Nr „ 8 


But Ae latentioa apigenrs 4 0 x he dadbeſtlbiont f FEW And 
the Law is ſettled, © That the Aſſignment follows the Nature of the 
Thing aligned. „ And the Law being already fo ſettled, the Jury 
* not to have given their VoAliet > ond an Opinion contrary to it. 
iy New Trial ought e ee be W But No Cofts ſhould 
| be paid; for the Reaſons: SARSACY peur ene GL | 


Mr. Juſt. FosTER: conciried that ahers thould be a New Trial ; 
becauſe it is a Verdict againſt a known and ſettled Rule of Law; 
as appears by. the two adjudged Caſes reported in Comyns and range, 
Therefore it ought. not to have been left to a Jury at all. 
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" MA has been aid about the Cuſtom of Merchants. But the 
Cuſtom of Merchants, or Law of Merchants, is the Law ot the King- 
dom; and is part of the Common Lav. 15 


People do not ſufficiently diſtinguiſh betweeh Cuſtoms of Afferent 
Sorts. The true Diſtinction is between general Cuſtoms, (which are 


part of the Common Law,) and local Cuſtoms (which are not fo.) 
This Cuſtom of Merchants is the general Law of the Kingdom, 


part of the Common Law ; and therefore ought not to have been left 


to the jury, 10 0 it has been already ſettled by * Determina- 
tions. 


But there ſhould be no Cofts 1 upon this Occaſon ; becauſe 


the Verdict is both againſt Law and againſt the Opinion and Direction ; 
of my Ld. Ch. Juſtice, upon the ſecond Count; and. 1 is "with the 
F on the firſt. 2 | | 


Mr. Juſt. Wir.mor was of the ſame Opinion. 


The Law, with regard to this Point, is "ſettled and fully 2 ſhed, 


by the two Caſes \ which have been cited; and upon right and proper 


Fer 


This Otiginal contract i is, © to pay to ſuch Perſon or Perſons, 


0 as the Payee or bis Aſſignees or their Aſſignees ſhall ditect:“ 


And there is as much Privity between the laſt Indorſer and the laſt 
Aſſignee, as between the Drawer and the firſt Payee, When the 


Payee aſſigns it over, He does it by the Law of Merchants; being 
a Choſe in Action, not affignable by the general Law. And the 
Indorſement is part of the Original, Contract, and is incidental and 
appurtenant to it in the Nature of it; and muſt be underſtood and 
interpreted to be made in the ſame Manner as the Bill was drawn. 
And the Indorſee holds it in the ſame Manner, and with the ſame 
> Privileges Qualities and Advantages, as the Original Payee held it; 

that is, as an aſſignable negotiable Note, which He may indorſe 
over to Another, and that Other to a third, and ſo on, at Pleaſure. 


Theis' is a great deal of Difference between giving a — Au- 


thority © to receive it,” and transferring it over by Indorfement. And 
I doubt Whether He can limit his Indorſement of it by Way of 


Aſſignment or Transfer to Another, ſo as to preclude his * 


from aſſigning it over as a Thing negotiable. For the Aſſignee pur- 
chaſes it for a valuable Conſideration; and therefore purchates it with 


all its Privileges Qualities and Advantages ; One of 9 is it's 
N r 
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Te be ſure, He may give a mere naked Authority to a Perſon © to 
e receive it for; Him: He may write, upon it—““ Pray pay the 
« Money to my Servant for my Uſe;“ or uſe ſuch” Expreſſions as 
neceſſarily import that He does not mean to indorſe it over, but is 
only authorizing a particular Perſon to receive it for Him and for his 
on Uſe., In ſuch Caſe, it would, be clear that 2 valuable Conſide- 
ration had been paid Him. But, at leaſt, that Intention muſt appear 
ig Of Face of the. Indorſement.. 11 Whereas here, 0 ſuch Thing nor 
any! Thing tending. to it, appears upon the Face of the Indorſement : 
It is a general Aſſigument without any Reſtriction at all. 


The Principle 1 wa * is * Paying 4 valuable cb 
for the Aſſignment, ., | 


3416, 3 S7% 


| 9 * the Caſe of More v. Mage (which is in Point,) 1 8 
Words added at the End, That at a Trial, when a Bill is 8 . Conyas 
e in Evidence, the Party may fill up the Blank as He pleaſes'—a yy 
| Redundancy. And that Indorſement could not be an ! in 
Blank: It appears otherwiſe from the Caſe itſelf, It was made to 
ee but without ſaying © to Him and Order.” 1 
8s the other Caſe reported; in 1 Strange 5 57. is likewiſe in Point. 
And there is no Difference Whether the Determinations be on Pro- 
miſſory Notes or on Bills of Exchange: It is juſt the ſame cine 
bene it is to be governed by the ſame Rule. 


; ' (He cited a Manuſcript Report of that | UE.” Caſe of Acheſon, v. 
Fountain, which is reported by Sir John Strange: Which agreed 
with Sir Jobn's Report of it, and with mine exactly,] 


There i is another Caſe ; in cartbew 403, Fiſher v. Ponfrett, that 
ſhews this to be a right Determination; (though the State of that 
Caſe was indeed juſt the Reverſe of the preſent Caſe.) It was a Bill 
of Exchange payable to T. S, who indorſed it © Pay the Contents 

<« of this Sil unto the Order of Mr. Fiſher.” , Fiſher brought his 

Xena as Indhrſce. The Defendant demurred to the Deckert, 

| becauſe the Indorſement was not to Fiſher Himſelf, but to his Order. 
But the Court held that Eber might well bring the Action; ““ For 

yg. amongſt Tradeſmen, that F orm was commonly uſed, though 
< intended to be made payable to the Perſen wo Order is men- 
2 tioned. And Fi Liver had Judgment, 


% 


e a Note indorſed over to A. als enable Him to indorſe 
it over, to B. and ſo on. For the Convenience and Courſe of Trade 
Is to be attended to: The Intention is to be regarded, not the F orm. 


The 
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The Cuſtom of Merchants is Part of the Law of nai And 
Courts of Law muſt take Notice of it as ſuch. 


There may indeed be ſome Qu neſtions depending upon Cuſtoms 
amongſt Merchants, where, 5 there be a Doug r about the Cuſtom, ' 
it may be fit and proper to take'the Opinion of Merchants thereupon : 
Yet that is only where the Lau remains daubeful. And even there, 
the Cuſtom muſt be proved by Facts, not by Op INTO only; And 
it muſt alſo be ſubject to the Control of Law : And fo was the Cafe 
of Hawkizs v. Cardy, reported in Carthew 466, and in 1 Salk. 65. 
There the Defendant had given a Note under his Hand, © to, pay 
<* unto E. G. or Order a certain Sum of Money:“ © E.G. by In- 
* dorſement on this Note, ordered PART of the Money to be paid to 
the Plaintiff, Upon which, this Action was brought: and a 
ce ſpecial Cuſtom amongſt Merchants was laid in the Declaration, 
< according to the Plaintiff's Cafe.” Upon a Demurrer to this De- 

claration, It was adjudged “ that this is a v Cuſtom ; becauſe by 
means of ſuch Diviſion, the Defendant would be fubje& to as 
many Actions, as the Perſon to whom the Note was given ſhould 
« think fit; and this upon a Jingle Contract which ſubjected Him to 
One Action only.“ This warrants what I ſaid, That the Ori- 
ginal Contract muſt be looked into,” Here, the Original Con- 


tract is a negotiable Bill; and the Indorſee 1 is in the Place of the Ori- 
gina Payee. e 


The two Caſes of ; FRE v. Manning, and Ahe v. N 
ſerve to prove © That there is No ſuch Cuſtom of Merchants, as the 
© Deferidants pretend: For they could not have been fo deter- 

| mined as they were, there had been ſach a Cuſtom of Merchants, 


| Therefore theſe judicial Determinations of the Point are the Lex 
MercAToRIa, as to 7his Queſtion: For they ſettle what 75 the q 
Cuſtom of Merchants; ' which Cuſtom is the Lex Mercatoria, which q 
Is part of the Law of the Land. But _— Finding of the Jury 3 in the 


preſent Caſe, is directly contrary to the Lex Mercatoria ſo ally ſettled 
and eftabliſhed by gal Adjudications, 


Therefore the verdict ought to be ſet aſide: butt it hould be with- 
out Coſis, for the Reafons already ſpecified, | 


> | Per Cur. unanimouſly, - 
55 The V᷑ERDICT was ſet güde And a New TRIAL 
ordered; 285 without Colts.) 
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Baſkerville ver /. Brown; et è contra. | 1 YR 
| 1761. 


. N brought an Action againſt Baſkerville upon two Pro- 

miſſory Notes amounting (both together) to the Sum of 3o!. 
The Cauſe was entered and tried before Ld. Mansfeld at the Sittings: 
And the Plaintiff took a Verdict for the Whole of his Demand. 


Baſkerville had alſo brought an Action againſt Brown, for 110. 
18s, for Taylor's Work done by Him for Brown ; And this Cauſe 
was likewiſe entered and tried at the a Gro ſame Sittings: But it hap- 

rown 


pened that the former Cauſe AVIS Was e was fri 
entered and firſt tried. 
In the latter Cauſe, (wherein B. * was Plaintiff,) the 8 


in Defendant (Brown) had given Notice of a Set- of ſo much. of 
the before mentioned two Promiſſor | Notes, as would ſuffice to an- 
{wer Baſkerville Demand againſt And He was ready, at the 
Trial, to have done ſo, notwithſtanding his having taken a. Verdict 
for the Whole ol. in the Cauſe wherein He was Plaintiff: But Baſ- 
kerville's Counſel oppoſed this; and inſiſted that Brown had eftopped 
Himſelf from making this Set-off, by having taken a Verdict for 
the ole of his Demand; whereas He ought (as they inſiſted,) to 


have left out ſo much, in taking his Verdi, as was equal to B, 
#kerville's Demand upon Him. 


Lord MansF1ELD, at the Trial, inclined againſt allowing 55 
Set- off: But He chought i it a Matter that deſerved Conſideration. 


It was accordingly brought before the Court, for their Conſide- 
ration, in the Form of a Motion made on the Part of the Defendant 
Brown, for a Rule upon Baſkerville the Plaintiff, to ſhew Cauſe Why 
the Verdict (which had been found for Baſkerville) ſhould not be 


ſet aſide; and why the Defendant Brown ſhould not have the Coſts | 
of a Non. ſuit. 


Mr. Norton and Mr. Yates, on behalf of the Plaintiff Baſterville, . 
now ſhewed Cauſe againſt this Rule. And, befides urging what they 
had inſiſted upon at the Trial, they added further, That the * Sta- J 2G. 2. 
tute only ſays © that the Defendant may ſet off the Debt due to Him © ** . 
* from the Plaintiff ;”” but does ct compel Him to do fo : And here, 
the Defendant Brown had actually made his Election © NO 70 do it, 
by taking a Verdict for his whole Demand in the Cauſe wherein He 
was Plaintiff, And they inſiſted that the Nature of the Debt is 


changed, and the former Debt exttngurſhed by the Verdict; So that it 
Fax T IV. Vor. II. 7 H h can 
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can not be ſet off, in an Action tried 2 that Verdict had been 
9 


"To this, it was PR out by Mr. Morton and Mr. Stowe, (in Sup. 
port of the Rule) That the Debt remains znchanged in its Nature, 
and wnextingu;fhed, notwithſtanding the Verdict, And it might 
have been ſtill ſet off, they ſaid, in the preſent Action, without any 
Inconvenience : For if Brown ſhould attempt to take out Execution 
for the Whole, in the other Action wherein He was Plaintiff, after a 
Set-off in this Action, Either the Court would ſet the Matter right, 
(even with Coſts,) or Baſkerville might have Redreſs by an Audits 
Querela, But Brown was obliged, they ſaid, to take his Verdict for 

the Whole of his Demand: For He could not be ſure that Baſkerville 
would try his Cauſe at all; and then Brown would have entirely | 
| (oft this Sum of 11 J. 18s. Brown did all He could to come at a 
fair Balance: He could do no more than plead it, or give Notice to 
ſet it off, as it ſtood at the Time of the Plea pleaded. The Fault 
was in Baſterville. He ought to have ſet off his Demand upon 
 Brewn of 111, 18s. againſt Brown's Demand upon Him of 3ol. 
And then complete Juſtice had been done eaſily and at once. He 
a not to haue brought his Action againſt Brown, at all. 


Cur. ADVIS'. | 
Lord Manx? [ELD now delivered the Reſolution of the Court, 


* See the The Meaning * "PO * At of Parliament, He faid, was, that 
ee _ 1 in all Caſes of mutual Debts, the leſs Sum ſhould | be deducted out 


for ſetting off Of the greater, i the Defendant de res it. 


mutual Debts, £54 
one againſt 


e e, Brown could not compbel Baſkerville to ſet off his leſs Demand 
e other. 
upon Brown, againſt Brown's greater Demand upon him: Nor 
could Brown have ſafely taken his Verdict for leſs than his whole 
Demand. Yet Baſkerville Himſelf might have done this without 
Prejudice, and with perfect Safety: And he ought to have done it. 
But he declined doing it; and at the ſame Time brings his Action 
againſt Brown, for what he might, without Prejudice, have ſet off 
againſt Brown” 8 Demand upon him. 


Therefore it was litigious and vexatious in him not to do it, when 
he might ſafely and eaſily have done it; but choſe, inſtead of 1 it, 
to commence an Action againſt Brown. 


Both 4 ſtood together for Trial : But it e tht the 
Cauſe of Brown v. Baſkerville ſtood firſt, Brown took his Verdict 
for the whole Demand upon the two Notes; there being no Plea nor 

Notice of any Set-off in This Cauſe wherein Brown was Plaintiff, . 
2 eee 
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Then came on a E l s Cauſe, in which He was Plaintiff, 
and Brown the Defendant : In which Cauſe, Brown had given No- 
tice to ſet off ſo. much as was equal to Baſeerville Demand upon 


Him. This He would have done: But it was oppoſed ; and the 
Objection ſeemed ſpecious. 


But We are All clearly of Opinion, upon full Confideration; ce that 


ee the Debts might be ſet off, One againſt the other in this latter 
« Cauſe, notwithſtanding Brown's having taking a Verdict in the 
« former for his whole, Demand,” For if at the Time of the 
Aclion brought, the Defendant may ſet- off one Debt againſt the other, 
or plead (if a larger Sum be due from the Plaintiff to Him, than 
from Him to the Plaintiff,) in Bar of the Plaintiffs Action; Brown 
had a Right, in the Cauſe wherein He was Defendant, to give this 
Notice of a Set-off, at the Time when He gave it. And Beſter ville 
might, in the Cauſe wherein He was Defendant, have ſet-off ſuch 


part of the larger Sum due from Him to the Plaintiff Brown, as was 


equal to the Debt due to Him from the Plaintiff, if he had thought 


proper. And Brown's Notice to ſet- off a gainſt Baſterville's Demand 


told him, that Brown was ready to flrike a Balance between the 


mutual Debts, and to be content with the Difference between them: 
and it. ſpecified the Nature of Brown' s Demand Upon Him, as the 


Act requires. 


bus it ſtood before the Verdict: The Debt due to Brown was a 


mutual Debt; and Notice was given of it, and upon what Account 


it became due, and that it was intended to be inſiſted on. And 
after the Verdict, it ſtill REMAINED a mutual Debt, as it did be- 


fore. The Verdict did not annihilate or extinguiſh the Debt; nor 
change the Nature of it, or the Rule of Law : It only amounted to 


conclufrve Evidence of it. So that Brown had the fame Right to {ct 
it off, after the Verdict, as He had before the Verdict. 


We are of Opinion, this Right to make the Set- off ſtill eie 
in Brown, both within the Words, and Reaſon, and Intent of the 
Act of Parliament: And that the Debr was s neilber extinguiſhed, nor 


it's Nature changed. - 


= Baſhervill was the only Perſon in Fault : And He ought not to 
have 33 his Action. 


| Brown was right all along : He could not have ken his Verdict 
for leſs then He did, with Safety. He may now remit ſo much 
of the Sum He has recovered, as will bring the mutual Debts to a 
1 an: Balance : And this He ought to do, 


But. 
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Trinity Term I = 


But it _y l firang if this mere Ack iel of wwe e Prdfity, of 


Trial ſhould, by his Cauf, 's happening to ſtand firſt in the Paper, 


preclude Him from taking the Benefit of the AQ, according to ths 


Notice rightly and truly given at the Time pore os it was LB. * 
** * 
Per Cur. unanimouſly, 


VeRDICT ſet aſide ; And the Defendant” to dae Coſt 


of a Non-ſuit: And Brown to remit ſo much of his 
Damages recovered in the other Alien, as  excecd the 


Balance of the mutual Debts. ml ; 


zo — 


*. 


Sir John Aſtley Bart, . wn Young, 255 10 to SY 


"HE Plaintiff's Deckention conſiſted of 2505 e The De- 


fendant demurred to the One, and obtained Judgment there- 


upon. To the Other, He pleaded + and upon Trial of the Iſſue | 


joined, the Verdict was for the Plaintiff. The 8 wah, In 
 wobat Manner the Coops ougnt | to be taxed. 5 


| 21; 
| Note—Theſe were fngle Pleas, at Common Law, 7K to doable 
| Pleas pleaded by Leave of the Court under the 4, 5 Ann. c. 16. 


$ 4. See a former Caſe, of Cooke v. Sayer, Friday 9th February 
1759, ante fa. 670 to 672.) 


The Cour were All, except Mr. Juſtice Ez Fo fer who was gone, 
unanimous That in the preſent Caſe, the Plaintiff was intitled to 
Coſts upon his Verdict; and the Defendant to None upon his De- 


murrer: For that the Plaintiff having prevailed upon One of his 


Counts, had a Right to have his Coſts upon that Count, without any 
Deduction to be made on Account of the Defendant's having _ 
Judgment upon his Demurrer to the other Count. 


Rex ver /. Higginſon, 


N Monday 13th of April laft, Mr. Morton moved in Arreſt of 


Judgment; 1 Indictment upon which the Defendant had 
been convicted, being (as He alledged) 7co general: And He ob- 


tained a Rule to ſhew Cauſe why it ſhould not be quaſhed. It was 


in theſe Words— Middleſex—The Jurors for our Lord the King 
upon their Oath preſent, That Thomas Higginſon of James Street in 
the Pariſh of Ot. Martin in the Fields in the County of Middleſex 
Yeoman, on the fixth kd of Nevember 1 in the firſt Year of the Reign 


of 


J 
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Trinity Term 1 Geo. 3. 


of our Sovereign Lord George the Third now King of Great Britain 
&c, and on divers other Days and Times between that Day and the 
Day of the taking of this Inquiſition, with Force and Arms, at the 


Pariſh aforeſaid in the County aforeſaid, did keep and maintain and 


yet doth keep and maintain a certain common ill. governed and diſor- 
| derly Houſe ; and in the faid Houſe, for bis own Lucre and Profit, 
certain evil and ill-diſpoſed Perſons, of ill Name and Fame and of diſ- 

honeſt Converſation, to frequent and come together, then and the ſaid 

other Days and Times, there unlawfully and wilfully did cauſe and 
procure; and the faid Perſons in the ſaid Houſe, then and the ſaid 
other Days and Times, there to be and remain, FIGHTING or 
Cocks, BOXING, PLAYING AT CUDGELLsS and MISBEHAVING 
THEMSELVES, unlawfully and wilfully did permit and yet doth per- 
mit: To the great Damage and common NusANCE of all the Sub- 
jects of our ſaid Lord the King inhabiting near the ſaid Houſe; and 


nity. 


Cauſe being now ſhewn againſt Mr. Morton's Rule © to ew 


e Cauſe why the Judgment ſhould not be arreſted.” 1 


The CourT (excluſive of Mr. juſtice Foſter, who was gone, 


ſaid it appeared to them to be a good Indictment; and (without 


Argument) diſcharged the RuLe. 


The End of Trinity Term 1761, 1 G. 3. 


And of the SE CON D VOLUME. 


Parr IV. Vor. II. 71 A TABLE 


againſt the Peace of our ſaid Lord the King, his Crown and Dig- 
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TABLE 


OF THE 


PRINCIPAL MATTERS 


Contained in * this Volume. 


Acknowledgment— 


F a Debt, after Commencement of the Action, takes it out of 
the Statute of Limitation, | 25 1099, 


Acts of Parliament. 


664. See Printing, Univerfity. 


F Action 


Of Treſpaſs for meſne Profits and Coſts after a Judgment 3 in Eject 


ment. 668. See Meſne Profits, Ejectment. 


On the Caſe, for /be/lous Words, ſpoken or ſworn in a Court of 


Juſtice, in a Man's own Defence againſt a Charge upon him in 
that Court, will not lie; Becauſe it is in a legal and Judicial Way. 
810 to 813. See Affidavit, Libel. 


On the Caſe—is a liberal Action. 906, 1011, 1012. 


On the Cafe, for Money HAD AND RECEIVED TO THE PLAIN- 


TIFF'S Usz— = 
C. gave 4 promiſſory Notes to A. for 305. each. 4. indorſed 


* N. B. The 


Table to the 
receding 
olume is not 


- fo full, in the 


former Part of 
it, as in the 
latter. See 
the laſt Erra- 
tum prefixed 
to the prece- 
ding * 


The Right of Printing them and Abridgments of them. Page 


them to B. in order to enable B. to recover the Money, in his 


own Name, againſt C. But C. fgned an AGREEMENT © That A. 


* ſhould not be liable to the Payment of the Money or any Part 


* of it, nor be prejudiced, nor put to any Coſts, nor any way 
ws fer, by reaſon of ſuch his Indorſement.” Notwithſtanding 
which expreſs Agreement in Writing, and contrary to it, C. ſued 
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A Tas LE of che principal Matters 


— 


1 in 71 e Ceurt of 8 on each of the 4 Notes, as 8 
and received 6. of Him, under the Order of that Court; thou h 
J. tendered and offered to prove to them the ſaid Indemnity and 
Agreement figned by C: Which the Commiſſioners thought 7. bey 
had no Power to judge cf, and that it was therefore 0 Sufficient 
Bar to the Suit in Sir Court, They therefore decreed for C. in 
one of the Cauſes; and A. paid in the Money, upon the 3 
Others: And C. 700 out the Whole, by Order of the Commiſ- 

ſioners. It was reſolved _ 

1it, That A. may recover His Money from C. in the preſent Form of 
Action, vig. for Money had and received to his Uſe, Page 1012. 


He may wave any Demand upon the Foot of the Indemnity, for 


the Cs he had been put to; and bring this Action to recover the 
61. which C. got and &ept from him iniquitouſly. 267d. 


29. An Action of Aſumpſit will lie in many Caſes where Debt does 


lie, and in many where Debt does not lie, 1008. 


3d. A main Inducement, originally, for encouraging Actions of A. 


ſumpſit, was, to take away the Wager of Law. ibid. 
4th. If the Defendant be under an Obligation from the Ties of na- 


tural Juſtice, © To REFUND ;” the Law implies a Debt and 


gives this Aﬀion, ibid. 


«th. This Species of Aſumpſit lies in many Inſtances, for Money 
received from a third Perſon, under lawful Authority. 1008, 1009. 


6th. Though the Merits of a regular Judgment can never be ver- 
haled by an original Suit, yet the Ground of this Action is con- 
ſiſient with the Judgment of the Court of Conſcience. 1009. 


7th. That Court afted right, in refuſing to go into the collateral 


Matter. bid. 


8th. The Ground of the preſent Action is © That the Defendant 
© ought not to Kr the Money.” 26:9. 


gth. This Action is beneficial both to Plaintiff and Defendant. 10 10. 
Iſt. The Plaintiff may declare i ally, and make out his Caſe 


at the Trial. 1010. 
2dly. The Defendant can be Gable mo further than the Money He 
bas received; and againſt that, may go into an equitable De- 
fence upon the general Iſſue; claim every equitable Allowance ; 


prove a Releaſe, without pleading it; and defend Himſelf by 


Whatever may ſhew that the Plaintiff, ex quo et bono, is not 
intitled to the Whole or any Part of his Demand. 1010. 
roth. This Action is a Bar to the Plaintiff's bringing an Action upon 
the Agreement ( though He might recover more in | that Action, 

than in is. 1010. 


11th. This Action hes only for Money which the Defendant ex quo 
et bono, ought not to KEEP, 1011, 1012. 


12th. It ies not for Money paid as due in Honour and Honeſiy, though 


not recoverable by Law. 1012: as 


1ſt. Payment of a Debt barred by the Statute of Limitations, ibid. 
2dly. Or contratted during Infancy. ibid. 


7 zdly. 


© Rp. FE. N 
PFC 


—— — 


3 hade in this Volume, 


3th; Or the © Extent of Principal and 17 Intereſt upon an 2 

Hous Contract. Page 1012. 
Athly. Or Money fairly iy at play. ibid. | 

13th. Bat it Jes for Money paid by Miſtake ; or upon a "I 
ch which happens to fail ; or for Money got through Impo/ition 
(expreſs or implied,) Extortion, Opprefſion, or undue Advantage 
taken of the Plaintiff's Situation, contrary to Laws made for Pro- 
tection of Perſons under thoſe Circurnſtances, ibid. 

14th. The Giſt of bis Action is, That the Defendant upon the 
Circumſtances of the Caſe, is ob/zged by the Ties of natural 
Juſtice and Equity, to refund the Money. ibid. 

Penal— Amendment of the Declaration—The Rule laid down. I 098, 
1099. See Amendment, Declaration. 

Treſpaſs v1 ET ARMIS and Treſdaſs on the CAsk cannot be Joined i in 
the ſame Action. 1114. 


| Aﬀidavit 


To hold to ſpecial Bail muſt be poſitive. 65 * 1032. See Bail | 

Not libellous, che made in a Court of Fuftice, in Anfwer to a Com- 
plaint- on Oath, or to Affidavits made in Support of ſuch Com- 
plaint; though the Expreſſion uſed, was Which Sir J. A. 

* bath ſo FALSELY ſworn againſt Him,” (8 Defendant) . 809 
to 813. See Afton. 

To obtain Leave to plead Ancient Dips, to an Ezectment. 1048. 
See Ancient Demeſue. 


Affirmation 
Of a Quaker. 999 to 1004. and 1117. See Waker 


Amendment. 


The Court have ot uſed the ſame Stricrneſz of late Vears, as Ks 
merly: And this is better for the Parties. But They will take 
Care, that the adverſe Party ſhall not receive Prejudice or Delay, 
by the Amendment, 756, See Pleading. | 

Of a Plea, on Payment of Coſts, with Liberty to reply de novo; where 
to be allowed, and what Cofts to be taxed, 756 and 758. See 
Repleader, Coſts. | 

An Order of Removal was ſent hon to be 8 for a Miſtake 
in a Matter of Fact. 911. See Orders of Removal, 

Of a DEecLARATION, by changing the Venue — 
Iſt. May be made at any Time whilſt the Proceedings are in Fa- 
per. 1098, 1099. 
ad. This is an Amendment at Common Law. ibid. 


err TE” 3d. 


A TABLE off the Principal Matters 


3d. There is no Difference Ds an A ben in Civil FR 
tions and in Penal; when an Amendment. at Common Law is 
applied for, and all is in Paper. Page 1098, 1099. 
4th. But the Statutes of Amendment do not extend to penal Ac. 
tions. ibid. 

A Declaration in a Qui tam Action for Uſury, was amended, in al. 
tering the Date of the Note ; All being in Paper. ibid. 

In Ejefiment—is now carried much farther than formerly ; and, after 
Verdict, is not neceſſary to be applied for or actually made, in Caſes 
of mere Miſtake of the Clerk ; but the Court will overlook the Ex- 
ception. 1162. See Ejectment. | 


Ancient Demeſne 


May be pleaded in Eje&ment, by Leave of the Court, and upon a 
proper Affidavit, 1047, 1048. 


But the Court will not ouſt ag FER of juriſdiction, in Favour of 


ſuch a „range wild Jan as this, without a very ſufficient 
Afidavit, ibid. 


Such Afidavit muſt ſhew © That the Lands are bolden of a Manor, 
« obich MANOR is itſelf Ancient Demeſne ; and that the Matter 
e can be tried in the Court of that Manor; and that there are 
* Suttors there:“ And it muſt ſhew © That the Demandant has 
« a Freehold.” 26:9, ny 

 Domeſday-Book will not ſhew whether the particular Lands are 


Ancient Demeſne: It will only ſhew whether the Manor is ſo, or 
not. 1048, 


Arbitration, Arbitratoꝛs. 


The Act of 9, 10 W. 33 15. « for determining Differences, by 
Arbitration,” was made, to put Submiſſions where no Cauſe was 
depending, upon the ſame Foot with thoſe where there was a 


Cauſe depending: And it is only N of what the Law 
was 1 TR, in the latter Caſe, 701. 


Articles of the Peace 


Ovght to be exhibited in the Neighbourbood ; that the Security may 

be given there: And accordingly, a Man reſiding at the Devizes, 
and coming hither to exhibit Articles againſt another Man reſiding 
alſo at the Devizes, was rejected here, and referred to his own 
Neighbourhood. 780. V. infra log. 

The Fucts ſworn muſt be taken to be TRUE; And the Court 
cannot give the Defendant Leave to diſpute them; (as the Court 
declared in Ld. Vane's Caſe in H. 1743. 17 G. 2.) Vet one Robert 
Parnell having ſworn the Peace againſt Sir Thomas Allen and his 


: Servants, 


| Contained in this Volume. 


Servants, and coming afterwards into Court, to complain of meet- 
ing with Difficulties in obtaining Proceſs, it manifeſtly appeared, 
upon the ſhewing Cauſe againſt this Complaint, © That his Ar- 
+ ticles were groſſly malicious and totally untrue: Whereupon, 
the Court flayed Proceſs againſt the Defendants, and committed 
| Parnell for Perjury; (of which, He was afterwards convicted.) 
Page 806. 
Being "exhibited i in London, for a Fact at Poreſmouth, the Attachment 
was ordered to be indorſed with a Direction and Authority to any 
Juſtice or Juſtices of Peace in that County (of Southampton) © to 
ce fake the Security of the Peace THERE ;” 7 Such Indorſement | 


cifying the Sums wherein the Parties ſhould be bound. 103 4 
1040. V. ſupra 780. 


Allurance. See In/urance, Policy. 
Allurance. See Conveyance, Common Recovery. 


f Attach me nt 
$i Shaft go againſt an Under-Sheriff, for improperly executing the Rule 
f the Court. 797. See File. 


Attorney 


Was ondired to pay Cofts (as well as his Client,) having vad in 
an Affidavit to ſupport a frivolous Complaint, and made reſentful 


Declarations which ſhewed him to be fen active in it. 654. 
See Information. 


Averm ent. See Pleading. 


The Word © being” is a ſufficient Averment. 84 

The Plaintiff muſt aver Performance of what is to be done on his 
Part, or ſhew that He was ready to perform it. goo. 

The. Want of this may .be helped by a Verdict; but not by a Judg- 
ment by Default. ibid. 

The ve Facti may (in ſome Caſes) be averred. againſt the 
Fictio Legis; As where the true Time of ſuing out a Latitat is 
material, It may be ſhewn notwithſtanding the Te Ne. 966. See 
Pleading, 950 to 969. 

So, the Time of ſigning a Judgment may be ſhewn, in the Caſe of 
| PURCHASERS, (who are bound only from the Signing :) But None 
elſe ſhall be permitted to aver © That a Judgment was ſigned 
after the firſt Day of the Term; nor can it be averred © that a 
Heri facias w was s taken o out in che V. acation * Becauſe the Fad | is 


not 
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not relevant, nor do the . Cenfequences depend upon the 
Truth of it, but upon the Rale of Law. Page 967. 

Of the WANT of Qualification. Where neceſfary or not neceſſary 

in an Indictmeni. 1030, 1037. See Inq mont. | 
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Bail 


Conn pecial—The Affidavit to hold to Special Bail wuſt be 
POSITIVE : A pofitive Oath of the Debt is required both by the 
Ad of Parliament and by the Efabliſbed Rule of the Court, 655, 
_ 1ſt, By 12G. 1. c. 29. § 1, 2. No Perſon ſhall be held to Spe- 
cial Bail, for any Cauſe of Action under 10 J. in a ſupertcr 
Court, and 40 5. in an inferior Court. Of which Cauſe of 
Action, Aſidavit ſhall be made and filed; and the Sum therein 
| ſpecified, indorſed on the Writ or Proceſs For which in- 
duorſed Sum, the Officer ſhall take Bail, and for no more. 6 55, 
656. 
adh. Swearing only to BrLizr, though with a Reference to As- 


counts ſent from abroad, where the Debt aroſe, wall not do, 
655. Sed v. infra, ſub pa. 1032. 


Common—Spectal— A Debtor Os. ai iſcharged of an old Debt, 


but conſcientiouſly making a new Acknowledgment of it and a 
new Promiſe to pay it, ſhall be diſcharged upon Common Bail, 
and not holden to Special. wa 736. gee Bankrupt. 

Upon Writs of Error, on 3 J. I. 


Payment of - Money only. 746, 77 See Error. 


| It is the Duty of Sheriff's Officers to take it, in Actions © on the 


Caſe: And they are puniſhable if they take Money for doing it, 


926 to 929. See Statutes (23 H. 6. c. 10.) 


Cammon.—Special.— The Afidavit to hold to Special Bail was only 

„That the Defendant was indebted to the Plaintiff in Cc, as 
He coMPUTEsS IT : Yet it was thought ſufficient, by the only 
two Judges then i in Court. 1032. Sed v. ſupra 6 55. 


Batliff 


ü To Sheriff, See hi and their Baili if: Alſo Statutes s (unde: 


23 H. 6. c. 10.) 


Baker. 


_ | Baking Puddings, Pies, and ſuch Things for Dinner t on a u e i 


not an Offence meant by 29 C. 2. c. 7: But is within the Equity 
of the Proviſo in the 3d Section of it, as a Cob's Shop z and within 
the Exception of Works of es and Mercy, 787, 788. 


Ballaſt— 


3 


8. (on Bonds conditioned for 


5 

1 
* 

1 
* 
af 
a 
: 
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Ballaſt— 
Where to be unladed. Page 656 to 661. See Navigation. 


Bankrupt— 


Certificate is not complete, till ALLOWED ; nor ſhall reate to the 


Signing by the Commiſſioners and Creditors ; nor over-reach a 
Legacy left to the Bankrupt after the Signing, but before the Al- 
| lowance, and affigned by the Commiſſioners before Allowance ; But 
the Creditors ſhall have it. 717, 718, 719. 

Bankruptcy alone, nay even Inſolvency, (which Bankruptcy does not 
neceſſarily import,) is uo ſufficient Cauſe of Amotion from the Office 
of a Common- Council Man of a Corporation. 731 to 736. 

A Bankrupt who had regularly obtained his Certificate, afterwards 
ſettles an old Account with a Creditor who did not appear to have 
come in under the Commiſſion; agrees that a Balance of 741. was 
due from Him at the Time of his Bankruptcy ; and promiſed to 
pay it, © when He ſhould be able.” 
iſt. As to the general Queſtion, ** Whether the Bankrupt was or 
e was not LIABLE to the Payment of it, upon this new Ac- 


* knowledgment and new Promiſe; The Court did not enter 


into it. 736, 737. 


2dly. But They diſcharged him upon Common Bail; (that being 


the particular Queſtion before them.) 737. 


Lies tawo Months in Priſon. 817 to 820. (V. ante 439, 440.) 


| 1ſt. The Relation, and conſequently the Property of the Aſſignees 


in the Bankrupt's Goods, . back to the Time of the firſt 
Arreſt. ibid. 


2d. If Execution (a Fi. fa.) is ſued out againſt a Trader's Goods, 


returnable WITHIN the two Months, but not ACTUALLY re- 
turned till after He has lain two Months; 


1ſt, © Nulla Bona” is a good Return: Becauſe it is then cer- 


tainly a true One. ibia. 
2dly. But Qu. Whether it would have been ſo, if the Neun 
had been made upoN the Return-Day, which was eithin 


the 2 Months, when it was uncertain whether He would or 


would not lie the two Months in Priſon. 761d. 


zaly. In the laſt Caſe, If the Sheriff had returned © That He | 


&« had levied the Money,“ and had actually paid it over 

« to the Plaintiff, the Sheriff might have been excuſed; 
but the Pl Alx r Ir muſt bent it to the Aſſignees. 2b1d. 
L, a Trader, being really indebted to I, (in about 1840 l.) ſent for 
; told him © He could not land 15 Ground,” and propoſed to 
ſecure Him. Accordingly, He executed a general Aſſignment to 


H of EvERY THING that He bad in the World: But after "Parent 
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of Vs Debt, it was to be in Truſt for L Himſelf, as to the Re- 
ſidue. A Defeazance, in a ſeparate Deed, was ſoon after execu- 
ted, making the Aſſignment void, upon Payment of all the Mo- 
ney duc to y (who had been concerned with L in circulating 
Notes, many of which were outſtanding :) But neither the Aſſign- 
ment nor Defeazance particularly liguidated o] MUCH Moncy 
was due from L to IV. The Deed of Aſſignment recited L's being 
« obliged, upon urgent and neceſſary Buſineſs, fo leave London; 
and © that He could not raiſe Money ſoon enough to anſwer all the 
* Demands that had upon him.” There was no Counterpart 
of this Deed : And the Original remained in the Keeping of L the 
Aſſignor. No Poſſeſſion was delivered: Only, L gave a Letter 
of Attorney to B. bis own Clerk, (a Perſon privy to the Whole,) 
to collect receive diſpoſe &c the Goods fill continuing in L's Houſe. 
No Notice was given to L's Debrore. Page 827. V. ſupra 467 
to 48 5. almoſt 8. P. 
iſt, This DEE D alone is 1 ger an Act of Bankruptcy ; "Tis within 
221 J. 1. c. 19. 2. and, if permitted, would defeat the whole 

Syſtem of the Bankrupt Laws. 829 to 833. . Supra 467 

to 485. 

2dly. "The CiRCUMSTANCES confirm this: Purlicatacty, there being 

No v1/ible Change of Poſe Non, a a ſecret nts no Notice &c. 

830. 

3dly. It was reſolved,- — . 

1ſt, That a Trader (even before Bunkeaptcy,) can not PREFER One 
or more Creditor or Creditors to the Reſt, by a Conveyance of 

his wnoLE Eftate and Effects. 829 to 833. V. ſupra 484. 

2dly. But He may pay a particular Creditor ; or He may nort- 
gage a PART of his Eſtate or Effects (at leaſt) to a particular 
Creditor, provided He delivers Poff Ys ion at the ſame Time. 
831. V. ſupra 484. 

3dly. Yet a COLORABLE Exception of a ſmall Part would not 
(ter Lord Mansfield) help the Matter: For the Court would not 
ſuffer ſuch an Evaſion to F 832. 

Athly. The Syſtem of the Bankrupt Laws is © That the Bankru pt's 
«© Effects ſhall be taken our of bis own Poſſeſſion and Manage- 
<« ment, and put under that of the Commiſioners; and be divi- 
e ded equally, fe 6  Proportionally, amongſt all his Creditors, 
829, 830. 

p thly. Therefore L became a Bankrupt the Moment He executed 
this Deed, which puts his wor Eſtate under the Manage- 
ment of his own T ruſtee, inſtead of the Commiſſioners; and 
aſſigned it ALL to One Creditor, leaving Nothing for the Reſt. 
830. : 

A Mortgage by a Trader, of Ships abread, or of Cargoes upon the 
high Seas, is good (notwithſtanding the Clauſe in 21 J. 1. c. 19. ) 

though Poſſefſion be 1 not actually delivered. 941. 


4 Jobn 


— — ce. 


Contammed in this Wonne 


Jobn "EM a RE upon the 44ſt Day allowed him, had this 
Queſtion propounded to him in Writing by the Commiſſioners— 
* As You do admit that You have ſpent the laſt Week with 
Mr. M. One of your Aſſignees, to ſettle and adjuſt your Ac- 
counts. and to draw up a true State thereof, to enable you to 
cloſe your Examination ; and do likewiſe admit that upon ſuch 
_ © State thereof it appears that after giving You Credit for all Sums 
* of Money paid by You, and making You Debtor for all Goods 
“ ſold and delivered to You, from your firſt Coming into Trade 
to the Time of Bankruptcy, it appears that there is a Deficiency 
of the Sum of 13513 J. Give a true and particular Account 
«© what is become of the ſame; And how and in what Manner you 
te have applied and diſpoſed thereof : To which Queſtion He 
refuſed to give any other than this general Anſwer, © That on 
Goods ſold this laſt Year, He had loſt upwards of 20001: And 
« by Mournings, upwards of 1co0/, And that for 9 or 10 Years, 
He had been extremely extravagant, and ſpent LARGE Sums of 


cc 
- CC 


cc 


cc 


«c 


„Money.“ Whereupon they committed him, until He ſhould | 


ſubmit Himſelf &c, and FULL Anſwer make, to their Satisfac- 
tion, to the ſaid Queſtion. On Habeas Corpus, He \ was reman- 
ded. Page 1122 to 1120, 
1ſt. This Queſtion is a proper One: And the 22 is inſufficient 
and unſatisfattory. 1124, 1125, 
2d. The PoweR of the Commiſſioners to examine the Bankrupt is 


Nor limited and confined within the Time allowed Him to 2 
mit to be examined: They may compel Him to make further | 


Anſwer, after that Time. ibid. 5 
zd. The 1 J. 1. c. 15. continues in Force, notwithſtanding che 


ſubſequent Statutes: And All the Bankrupt-Acts ought to be 
taken together, ſo as to anſwer the general End and Intention 


of the Legiſlature, ibid. 
The ſame Man twice afterwards ſubmitted to further Examination ö 
gave unſatisfactory Anſwers, and was remanded. The firſt Time, 


He petitioned the Lord Keeper; the ſecond, He brought another 


Habeas Corpus here: Both, without Saucer . At laſt, He was 
convicted, and executed, for concealing his Effects. 1216. 


Bargain and Sale. 


Where a Deed of Bargain and Sale.to make a Tenant to the Pracipe, 
and a Common Recovery, ſhall (when Both are completed) be 


conſidered as being All but One Aſſurance and quaſi a W 8 


to ' the Uſe ab initio, 11 34. See Deviſe. 
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Berwick— e een bus 


The Conflitution of it. Page 834 to 857. 
Contraſted with Wales. 8 50. 
Edward iſt took Berwick into his own Hands 201 Poſaſton. 8 52. x 
Edward zd procured a Grant and Ceſion of it, ſeparate from Scotland, 
for ever, and annexed united and incorporated it regal Dignitati 7 
et Corone Anglie perpetuis Temporibus. ibid. - Sls 
Berwick was again hft, when He was in France; and retaken, aler | 
bis Return. 761d. | 
It was again loſt, and recovered by Edu. 4th. ih, 31 
Between temp. Ed. 4. and 33 H. 8. (non conſtat N Parwick 
was ſummoned, as a Burrough of England, to ſend Members to 
"Parliament : And they have continued to do ſo, by Summons, as 
being Parcel of the Realm, and not under any Charter; For none 
of their Charters give them ſuch a Right. 853, 859. 
They now Act under a Charter of 2 J. I: confirmed 5 Al of ; Parlia- 
ment; 2 Fac. 1. . 28. 8330 
Before the: Union, Berwick was bound by every Engl 5 ee] Ac of 
Parliament, as being Part of the Realm of England: Where it is 
particularly named, that is ſuperfluous, Since tbe Union, It is bound 
by all general Laws. 8 „ 
Berwick has no CRIMINAL Lau, but che Law of Eng land 3 and; no 
Juriſdiction in Criminal Matters and Pleas of the 8 but with 
ſuch a Reference to the Laws of e as neceſſarily includes 
this Court. 85 5, 859, 86. 
Writs of Venire, and other Jury-Proceſs do nit run to Berwict; "Þe- 
cuauſe they are exempted from being ſummoned out of the Burrough, 
to ſerve upon Juries. 855 
And perhaps Original Writs, which are the Commencement of Sutz 
between Party and Party, may not. ibid. B #84 
But other Writs miniſterially directed may run there. TO BY 
Writs not miniſterially directed, ( Prerogative-Writs, ) . Writs 
of Mandamus, Prohibition, Habeas Corpus, Certiorari, are reſtrain- 
ed by no Clauſe in the Conſtitution given to Berwick: They may 
iſſue (upon a proper Caſe,) to every Dominion of the Crown of 
England. 855, 886. 

* o foreign Dominions belonging to'a Wines who ſucceeds to the 
Throne of England, this Court has no Power to ſend any. Writ of 
any kind: They cannot ſend a Habeas Corpus to Saarland or to the 
Electorate. 8 56. 

But, to Ireland, the Iſle of Man, hy eee to Guernſo, to 
Jer y, They may : (And fo, formerly, to Calais.) ibid. How- 

ever, upon Impriſonments in theſe latter Places, the ordinary Me- 
thod is to complain to the King in — and Set an Order to 
bail or diſcharge, LY 


2 - To 13 


—— en bn, 
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Preccde lk f 4 Haben Corpus to Berwick, in 43 Plz. Pap p 56 : 
A Prohibition alſo will lie thither. ibid, 

And a Mandamus. ibid. Kerr 

And of Certioraries, there are ſeveral Precedents. 8 57. And there 


is no Doubt but the Court, by Law, bas Authority to ſend Writs | 


of Certiorari thither. ibid. 
Informations for Miſdemeanours in Berwick, have been, and may 
be granted by the Court, or filed by the Attorney General, 860, 
Where this Court of B. R. have Juriſdiction of the Matter; If, from 
any Cauſe, it can not be tried in the Place, it ſhall be tried as 
. near as may be. 859. 
This general Rule has been often applied to Berwick. B60. 
But where a local Matter arifing at Berwicł is ſo tried, there muſt be 
a Suggeſtion, ibid. and 863. 
The Form of ſuch Suggeſtion ; en & becauſe the King' s Writ 
<« doth not run there, and becauſe the Burgeſſes ought not to be 
* put upon Juries to ſerve out of their Burrough.“) 863. 
Bak Rule of the Common Law, which holds in the Caſe of Wales, 
concludes d fortiori to Berwick ; both as to the Juriſdiction of 
this Court, and as to the Method of Trial. 861. 
Northumberland is the neareſt Engl. % County, for the re of 
Trial. 215d. 


A Doubt Whether a fair impartial or ſatisfattory Trial or Judg- 
ment can be had, ix the Place,” is a ſufficient Reaſon or Ground 


to remove the Cauſe, even from the higheſt inferior Fee 

ibid. 

In the preſent Caſe, it was s clear, That a fair Trial could Nor be 

had in Berwick : And therefore the Court ordered the Trial to be 

in Northumberland. ibid. 

But unleſi the Matter could be tried our of Berwick, it ought NOT to 
have been removed by Certiorari. 0 

Nor ſhall the Certiorari be uſed for DeLav. ibid. And the Rule 
was drawn up ſo as to obviate * DELAY. 8664. 


g Bill of Exchange. | See Promiſfry Motte. 
In Actions upon INLAND Bills of Exchange, brought by an Indor- 


ſee againſt an Indor ſer, the Plaintiff muſt prove a Demand from 


or due Diligence uſed to get the Money from the AccrprRR; 


but needs not prove any Demand from or Inquiry after the firſt 


DRAw ER. 676, 678. The Indorſee does not truſt to the Credit 
of the Original * The Indorſer is his Drawer, and the 
Perſon to whom He truſted in Caſe the Drawee ſhould not pay. 
6 | 
In 7 upon FOREIGN Bills of Exchange, this Paine: was for- 
merly ſettled, © That a Demand upon the Drawer is NoT neceſ- 
"ary; 16 order to charge the Indorſer: 1 And there is no Dif- 
Part IV. Vor. II. 7M — erence 
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— 8 Foreign and Inland Bills, in this rape, except 
as to the Degree of Inconvenience. Page 675. 

As to INLAND Bills, Chief Juſtices at Ni prius barg deen of 47, 
ferent Opinions about the Neceſfity of ſuch Proof. 67 , 673, 674, 

Yet Holt“ Opinion ſeems to have been mifapprehended- and mifre- 
ported, and may be recancileable with the preſent ſolemn Reto- 
lation. 677, 678. 

The Drawer is the original Debter (after Acceptanes 9 The Drawer 
is only liable in his Default. 674. | 

If the Accepter is not called upon wiclin 4 abel. ien 4. the 

Hill is become payable, and E ta a the Dane 18 

not liable at all. ibid. 

An indorſed Bill becomes, by ſuch Indorſement, a new Bill, vs be- 
"tween the Indorſer and Indorſee : And the Indorſer ſtands in the 

Place of the Drawer. ibid. And if the Indor ſec neglefts to de- 
mand the Money of the Drawee, and the Drawee becomes in- 
ſolvent, the Loſs falls upon the Indorſee. ibid. If He is dili- 

gent, and the Drawee refuſes Payment, his immediate Remedy is. 
againſt the Indorſer : Though He may have another Remedy 
againſt the firſt Drawer, as Aſſignee to the Indorſer. ibid. and 

675. In an Action brought by Him againſt the Hadorſer, He is 
never put to prove the Hand of the firſt Drawer. 675. 

If the Original Bill be made payable to the Payee ox ORDER, it 
becomes thereby negotiable and afſignable; and being fo in it's 
Nature negotiable and afſignable, may be indorſed over (roties 
quoties) WITHOUT adding the Words * or Order,” to the In- 
- DORSEMENT. 1210 to 1229, 

1. This has been fully ſettled by judicial Legal Determinations. hid. 

2. Therefore Euldente ſhall not be wurde admitted, of a con- 

trary Uſage amongſt Merchants. ibid. 

3. For the Cuſtom of Merchants is the Lex Mercator, and is Part 

of the general Law of the Land, ibid. 

4. And theſe judicial Legal Determinations * already 22 what 

is the Cuſtom of Merchants, and conſequently what is the Lex 

| Mercatoria, and conſequently what is the Law of the Land, as 
to the Point in queſtion : After which, it ought not to be left to 
the Opinion of a Jury. ibid. 


5. A Verdict founded upon Nine if a contrary Uſage amongſt 
Merchants was therefore fet glide. ibid. 
6. Where the Law concerning the Cuſtom of Merchant ſtaods 
douttful, there may be Evidence given to prove. fuch Cuſtom : 
But it mult be proved by Fa##s, not by Opinion only.; ; and muſt 
be ſubject to 0 Control of Law. 1228. 41 
7. Upon the Death of ſuch an Indorſee, the 1 aan 2 his 
3 or Adminiſtrator, 1223, 1224. Who may n it 


over; and that, even by the Name of Fer or Adminiftaor 
1225. bs 17 
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8. A | blank Indorſement may be filled up, even at the Teal, 2 Page 
1225. and 1218. 


9. Ttansferring a Bill by Indor ſement differs greatly from giving a 

1 Authority to receive it. 1226, 1227. 

1. Tis not clear that the Former can be reſtrained and i ſo 
as to preclude the Aſſignee from aſſigning it over; becauſe He 
has purchaſed it and it's Negotiability, for a valuable Confidera- 
tion. ibid. © 

2. But the Latter may be done by expreſs. LI Ry Sk Wards and a 
declared Intention appearing upon the Face of the Indorſement : 
For in this latter Caſe, No Conſideration at all is paid. for It. 


ibid. 
10. Promiſſory Notes, and Bills of Exchange (both Foreign and In- 
land) are juſt the ſame, in theſe Reſpe Bs 2 And the Determina- 
tions upon them are 1 by the qe Rules. 1224, 1227. 

11. The Verdict was ſet aſide wir Hur C986; becauſe the Merits 
were always clear for the Plaintiffs on the firſt Count, which was 
found for them; and it now appears that Nothing remained to 
be tried on the ſecond, which was improperly found againſt them : 


"Ad yet the Verdict miuſt be ſet aſide generally, and a8 in rt 
f ung 1224, 1228, 1 
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. Books (of 7 IDS Ec.) 


The Court refaſcd, on the particular Circumſtances of the Caſe, to 
compel a Mayor in a ſummary Way, to replace the Books and Re- 
cords of his Corporation in their uſual Place of 1 670 


Books ( Printed. # 
Riour U printing them. 661 ta 66 5. See Prixtng, Univerſity. 


Bor- Ai. See High-Bar Money. 


AA 
To. reſtrain the Selling is Meat, to a particular Place. 9 22 5. 776. 


See Procedendo. 2 
Inflicting a Penalfy to be recovered in the Court of the Corperation 
and not elſewhere. 777 to 80, See Pr ocedendo, Habeas Corpus 

eum Cauſa. . 

_ the Surgeon's Company in London, That no Member ſhall take 
« an Apprentice who does not underſland the LArix Tongue; 
. His Ability wherein ſhall be TRIED by the Governors or One 
of them, before his being bound,“ is a god By-Law. 892 to 
297. — a Return to a Mandanus That the young Man was 


pound 


A TABLE of Te © Pronajput Minerr 


$8. found upon ſuch Trial 4 to be, and in Fact was utterly 5 ignorant 
«« of # it, was allowed. Page 892 to 897. 


Captatur— 
HE Award © quod capiatur — is only to bring the Defendant 


in, to receive Sentence; but is not the final Judgment, 80 I, 
See Prattice Jagen. 


Caſes doubted « or denied; 


Lambert v. Oakes, 1 Ld. Raym. 433. 1 Salk, 126. pl. 6. 12 Med. 
244. and 1 Salk. 127. pl. 9. (there called Labs, v. Pack,) 
diſcuſſed, denied, 5 "nd 677. . See Bill N Ex- 
change, Promiſry Notes. 

Seymour's Caſe, 10 Co. 95. not denied; on the contrary; 4 r 
as the Facts were hs expreſlly found, (which ſhewed that the 
Bargain and Sale was totally unconnected with the Fine :) But di- 
/linguifhed from a Caſe where a Leaſe and Releaſe and a Fine 
were all intended to be, and were accordingly, adjudged to be, 
All together, One entire Aſſurance, 711 to 716. See Diſco 
tinuance. 


1. Salk, 78. Haven v. Darby 80: 1. See Praice, Cepiatur, Fudg- 
ment. | 


7 (Co. 23. 75 concerning Berwick 0 58, 8 59. See Berwick (pa. 8 58, 
959.) 


Hale's Hiſt. Com. Law 184. concerning Berwick. ibid. See Ber- 
wick, (ibid. 


Rex v. Clenden, 2 Strange 970. 2 Ld. Ray m.1 572. « That an 


« Indictment will not lie, for an Aſſault upon Two' denied. 
984. See Information, 


Rattle v. * (2 Strange 992. 5 1 147, See Powers, 


Certificate 


Of having apprebended proſecuted and PHY a Felon, under 1 10, 
11 V. 3. c. 23. H 2. 1182 to 1188. 
iſt. Is Mignable over, once and no more; provided it . not 
been uſed before. V. the AQ, § 2, 3. 
2d. Exempts from all Pariſh and Ward Offices, within the " 
riſh or Ward wherein the Felony was committed. 1183. 
3d. But it will not ſerve to exempt the Conſtable of a Manor which 


comprehends the whole Town and Pariſh where the F clony 
Was committed, and MORE, 1 1185 to 1188. 


1 Ach. 


EY For 5 5 Office oF Conſtable of and for a 1 3 the 
"Pariſh is only Part, is not a Pariſb- Office within ne Mean- 
ing of this Statute. Page 118g to 1188. 


r 


To Berwick. $3 5, 857, 858. See Berwick. 

T o other ann of the King 'or Crown, 8 56, 8 57. 8 58. dee 
"Berwick, : 

To remove an Indictment from the Quarter:Seffions, not beißg 


iſſued till after Confeſſion of the Aſſault, below; a. Procedendo was 
granted. 749. 

To C. B. on © Nul trel Record. pleaded in B. R. and Iſſue joined 
thereon, of a Recovery in C. B. is the proper Method; and mug 
neceffarily iſſue. 1034. See Pieauinmg. ee 

Lies, to remove Orders made upon the Corentich- AR, 22. C. 2. 

c. I. even after Appeal, Trial by a Jury, Verdict and Judgment 
againſt the Defendants; notwithſtanding the 6th and 1 3th Sec- 
tions: For the Certiorari does not go to try the Merits, but to ſee 
Whether the Limited Juen have exceeded their Bauch or not. 
1042. And 71.8 

The Juriſdiction of this Court (of B. R. ) is never taken away, unleſs 
e e Werde to Tone" it N ibid. 3 


* 1 1 


Combination e 


"Ap Journey-men Wool-combers, to to raiſe their Wages, 
1163 to 1157. See Conviction. OY pe LO 


Common Recovery 


May be ſuffered by a Tenant in Tail who has own t6 ; Teller” it: 
But He muſt either be Tenant in Tail in Paſaſian, or have the 
Concurrence of the Freeholder claiming under the ſame Settle- 
ments. And this Principle is adhered to; by 14 G. 2. c. 20. 
1072. V. ſupra, 116 to 119. ö 

Where a Perſon has Pow ER to ſuffer it, Omnia PRESUMENTUR 
. rite et ſolenniter acta, until the Contrary appears: But 1F tbe C. 
trury appears, there is an End of the Preſumption. 1072, 1073, 
1074. See more particularly, what ſhall be preſumed, aud why, 
undder Title Tenant in Tail, 

Where it ſhall have Relation to the Date of the Bargain * Sale to 

make a Tenant to the Præcipe; ſo that when the Whole is com- 

pleted, Both fhall be conſidered as only One Conveyance to the 

"OE 26 tig. Þ 134; Nene mates N and SM. þ/ 
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LE of he Principal. Motters 


= Tap 


Condition precedent 


Muſt be averred to be performed, or that the Plaintiff was ready 
to perform it, 900. 

The Want of ſuch Averment may be belped by a ' Vzrvict; but 
not by a Judgment by Default, ibid. 

In Conſideration that the Plaintiff, at the Requeſt of the Defendant, 
would execute to the Defendant a General Releaſe, the Defendant 


promiſes to pay: This is a Condition precedent, to on * 


© fender a Releaſe executed.” ibid, 


Conſent 
Cannot give Juriſdiction to a Court that has none. 7s. 


Conũderatton 


ge- not be aled by the Court, nor belped by Verdi 

N it appears upon the Face of the Declaration to be illegal. & 

926 to 928. 

A Fromiſe to pay Money to a Sheriff 's Officer, - in Conſideration f 

That He would accept of the Promiſer and A. R. to be Bail 

for the Perſon arreſted,” is an legal Conſideration. ibid. See 
Statutes (23 H. 6. c.10.) e 7800 


Confptracy. See Indiftment 9 0 9. e | il 
 Jainous 996. 45 


To. charg e with a Copital cine. 993 to 1000. See 1 11 are | 
The Puniſhment of *. 1614, and W £ 


Conftable— as 


Of the Night is guy of a Mrfdemeanour, if He ſuffers a [Stjeet- 
Walker delivered to his Cuſtody by One. of the niche Watch, | 

to eſcape. 866, 867, See 22 a Oo 
Of a Manor including a Pariſh, but more extenifud, 1s not Stem pt 
from ſerving 7hzs Office, by having a Certificate under 10, 11 J. 


3. c. 23. 9 2, 3: For this is nor a PaRISH- Office within that Act. 
1182 to 1188. See Certificate, \ : ok $5 


Conveyance. . See 3 N we 


5 Where a Deed or Deeds, and a Fine, ſhall be conſidered as uncon- 
netted and naring. di —_ —— And where they ſhall be 
BY conſidered 


rr — _ 


AMV ©" Contained in his Volume 1 | 


> * — — — — 


3— 


addon as one * the ſame COnroyance r Afarance, Page 
710 to 716, See Diſcos None 

Where a Deed of Bargain and Sale and a . Recovery ſhall 

(when Both are completed) be conſidered as only One Aſſurance 


and quaſi a Conveyance to the Uſe ab znitio, 11 34 See Deviſe, 
| Relation, ORE: / 


\ Conviction Sy 
On the 22, 23 C. 2. c. 25. 8 7. for unlowful 4 taking and killing 


Fisn. 


iſt, The Offence meant by this Act is invading the Property of 

anotber Perſon ; Stealing Fiſh, without the Confent of the Owner. 
682. 

⁊2dly. The Conviction muſt alledge e That the Defendant bad 

not the Licence or Conſent of the Owner. ibid. 

ar h A General Allegation, That He took and killed the Fiſh, 


4. 


© unlawfilly and againſt the Form of the Statute,” is not fufli- | 


- cient. 01d. V. ſupra 153, 154, 
Athly. For it might be his own Fiſh, or in his own Water, if 
Nothing appears to the Contrary. ibid. + 
On 12 G. 1. c. 34. $'r, Of Journeymen Woolcombers for. com- 
\ bining to raiſe their Wages, was quaſhed. 1166. 


Iſt. In a Conviction, the Evidence muſt be ſet out, that the 


Court may judge of it; And it muſt be 61ven in the Prt- 


' SENCE of the Defendant, that He may have an ortunity of 
Croſs-Examination : Whereas this is only that T. 5 

fore two Juſtices and depoſed © That the Defendants had con- 
Jeſſed to Him that they had agreed &c;”” Whereupon ey 
appearing before the two Juſtices to anſwer the ſaid 

and having HEARD IT, and in the Preſence of the ſaid T. E 
being called upon by the Juſtices to ſhew Cauſe why they 


came be- 


ſhould not be convidted Ge, and having Nothing to ſay , or 


make out &c, Thereupon they are convicted for unlawfull y en- 
tering into ſuch Combination. 1163 to 1167. 
2dly., Here is wo Adjudication; only a mere e:; They 
1 to have gone on and ADJUDGED tbe Forfeiture, even if 
the Penalty had been certain; but much more upon thes Act, 


which gives a Diſcretion to commit either to the Houſe of 


Correction, or to the County-Gaol, and for HOP Time not ex- 
_ Seeding Three Months. ibid. 81 


y. But another Objection, © that it was no Offence within 


7 the Statute, becauſe they were not Formed into unlawful So- 


4 cieties abroad, nor was there _ written c was 
15 | ; 


over- ruled. 1 184. : 
On 18 C. 2. c. 2. 20 C. 2. c. 7. and 32 C. 2. c. a. for e 
Butter into this Kingdom, from Ireland, was quaſhed, becauſe 


the 
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. TAB LE of the Principal Mönter: 


the Butter had been frſt exported | from Ireland to Life, and 
from L18B0N hither. Page 7 ͤ 


Copf es 
'Of Proceedings—are of two Sorts ; 5 VIS, Office Copies, and Cl 7 Qo- 


- FRE 
1ſt, Office Copies, in the ſame Court and in the Jame Cauſe, are 
equivalent to the Record itſelf. 1179, 1181. 
_ In another Court, or in another Cauſe in the ſame Court, the 
Copy muſt be proved. 1179. 
3dly. Each Party in a Cauſe in Chancery, though He muſt take 
an Office-Copy of the adverſe Pleadings, may read the 
.. DRAvGHT of his own. ibid. 
_ 4thly. Copies to be given in Evidence in another Court may be 
written as cloſe as the Writer pleaſes. Thus the Stamp Atts 
found it: And they did not mean to alter the Manner of ma- 
king them, or to fix them to ſo many Words in a Sheet. They 
only meant to prevent any Fraud upon the Stamp-Duties, with 
Regard to the Qfice-Copies: And the 64th Claufe of 9, 10 V. 
3. c. 25. (which Clauſe is intended to prevent Colluſion and 
Fraud) does not ſay a Word about Copies. 1177. e, 
xthly. A Cloſe Copy of a Bill in Chancery, written on only two 
Sheets of Paper Each ſtampt with a triple Sixpeny Stamp only, 
was holden to be properly fampt ſo as to intitle the Plaintiff to 
have it read in Evidence; although it contained the Quantity 
of 40 Office-Copy Sheets. ibid. * 
billy. So alſo was a like cloſe Copy of an 0 Bill contain- 
ing 44 Office-Copy Sheets, written on 3 Sheets of Paper Each 
e with a SI Wrpang Sw Mis | 


Copphold. 


Copyhold Land wortraced's in Fee, and lg a | fefiited Ae 
at Law, was deviſed by the Mori gagee, by general Words in his 
Will; but had been particularly deſcribed in the previous Surren- 

der to the Uſe of his Mill. The Deviſe was of A the Teſtator's 

Lands &c &c. (See the Words pa. 971, 972.) © to H. I. his 

Son and Anne his Wife, and to the Heirs of the Body of the ſaid 

H. . by the ſaid Aune. By the Cuſtom of the Manor, in- 

tailed Copyhold Lands are barrable by SURRENDER. H. W. ale, 

WITHOUT bis Wife, ſurrendered this mortgaged Land. Two 

Queſtions were made; 1ſt. Whether any Eſtate Tai! was hereby 

created; 2dly. If there was, then whether barred by the durren- 

der of H. V. alone, without his Wife. 

aſt. If the Teſtator meant to deviſe this as Land, it ſhall ; 2 2s 

Land: If as Money, then it ſhall pals as Money. 978. 5 

2 2 « 


3 
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"© 


2d. Here, He meant it to paſs as 4 Dete. £ age 979. 


Id. If it bad paſſed as Land, and as intailed, yet it had been well 
barred by this Surrender. 979, 980. For 


4th. Wherever Tenant in Tail of a Freehold could by any Means 
bar the Eſtate, there this Tenant in Tail of this Copyhold 


-, might do it by Surrender; And his Surrender ſhall operate as 
4 good Recovery. ibid. 


Corporation, Corpoꝛatoꝛ. 


Amotion. 731 to 736. See Amotion. 
Books and Records — The Cuſtody of them. 766, 767. See Books. 
Corporator—when obliged, and when not obliged to prove his having 


taken the Sacrament within a Year next before his Election. 101 5, 


1016, See Sacrament. 


A Corporate-Body conſiſted of 25 in all: There was a W ular 


Summons; 21 met; One Candidate oniy was put in Nomination; 


9.voted for Him; 12 did not vote at all; and 11 of the 12 for- 


mally proteſted againſ} going to any Election at that Time, Con- 
ceiving the Office to be full of another Perſon (not in Fact regu- 


larly appointed;) but did not vote explicitly again Him, or for 


any One elſe : This Man was well elected, as no Other was put in 
Nomination, and the Election being once e Ven, — not 


be ſtopt. 1020, 1021. 


Coſts 


How to be taxed, where the Defendant pleads two Pleas (by Leave, 


under 4, 5 Ann. c. 16.) on One of which, Iſſue being joined 


(and tried fir/t,) a Verdidt is found for the Plaintiff; and on the 
other, Demurrer being joined (and argued after the Trial,) Judg- 


ment is given for the Defendant, 753 to 756. See Pleading. 
Of Amendment of a Plea, with Liberty to the adverſe Party, to reply 


de nouo; in what Manner to be taxed, and what Allowances to be 


made. 755. See Repleader. 
Of an Application for an Information in Nature of a 2e Marranto, 
te to ſhew by what Authority He claimed to act as Capital Bur- 
<« geſs and Alderman of New Radnor,” were ordered to be paid 
by the Proſecutor to the Defendant; The Application being 


groundleſs and frivolous, and known to the Proſecutor to be ſo. 


780. 


A Rule by Conſent, That All Matters in difference between the 
« Parties ſhall be tried in a Feigned Action; and that the Cofts 


<« ſhall abide the Event of the Iſſue; was holden to take in 
Coſts on the Crown-ſide, as well as the Civil; being made in a 
Cauſe on the Crown-fide, and the Matters in difference being 


Corporation-Rights. 1022. (which Point had been before holder, 


otherwiſe. 1021. in margine.) 
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A Tat BLE ar che Priveipar Matters 


Sacuntry for anſwering Coſts wal not be required of a Sarch 
Plaintiff reſident in - pag nor even of a Foreigner. Page 
1026, V. infra. 117 
To Juſtices Peace, on 11 Complaints apainſt them. 785, | 
788. and 1162. See Information, And in the laſt Caſe, the 
Rule was diſcharged with Coſts to the Juſtices, though without 
Coſts to the Other Perſons complained of. 1162. 

SECURITY for anſwering them was required, in an E eftment, of a 
Leſſor of the Plaintiff who lived in Jreland; though the Ejectment 
was brought under the Direction of the Court of Chancery, and 
5 , of 40 l. had already been given there, 1 177. V. 

upra 1026 

a erdict was ſet aſide wirbout Coſts, ( 1 particular Circumſtan- 
ces.) 7 1224, 1228, See Bill of Exchange. 

Where the Declaration conſiſts of tuo Counts; And the Defendant 
. demurs to One, and pleads to the Other; and has Judgment ror 
Him on the former, but a Verdict acAinsT Him on the /atter ; 
The Plaintiff is intitled to Coſts on his Verdict; the Defendant 
to None upon his Demurrer. 1232. 


Covenant 


By two j aint Le ges, Fi it be joint and ſeveral, ſhall bind theExecutors 
of ho deceaſed Leſhe ; even though He died before the Term com- 


menced, and the whole Term Intereſt and Benefit Jurvived to the 
other Leſſee. 1197. | 


Court 


Feclefiatical—Spiritual—$ 13. See Prohibition. = 

Of King's Bench — The Juriſdiction of it is never taken away, unleſs 
by expreſs Words. 1042. See Certiorari, 

Where Courts of Law and Courts of Equity are bound by the ſame 
Rules and muſt determine alike, 1 108. See Deviſe: And ſee 
ſupra 479, 481. 353533 

Payment of Money into Court. 1 120, I 121. See Practice. 


Damages 
AY be 16 than the Declaration demands, but nat more. 
906 to 908. See Policy of Inſurance. 


Where the Court will aſſeſs them down to their grving Jud ment. 
108 1 to 1089. See Gaming, Intereſt, 


Vow a Writ of Error, pro Detentione Debiti, after Afirmance of the 


Judgment —bow to be recovered ; and how mach, 1096 to 1099. 
See Intereſt. TOI. 
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Mutual—Ses Mutual Debts Set.. Statutes. 


Debtoz8— 
Hen Page 747 to 749. See Priſaners, Statutes.” 


© Declaration— 


On a Bill of Ea in an Action by darfs againſt Indorfer, 
needs not ſet forth any Demand from the Original Drawer, or 
even any Endeavour to find him out. 677. 678. See Bill of 
Exchange, Caſes demed. 1 

On a Policy of Inſurance — Declaration for a tal Loſs will Gi p- 
port a Verdict and Damages for a Partial or Average e 9⁰6 
to 909. 

The Plat may recover teſs than He has hid; but not more. 2 

Amendment of a Declaration in civil Actions, may be made at any 
Time whilſt All is in Paper; And the like in penal Actions, 
if the Amendment be at Common Law: But the Statutes of 


Amendment do not extend to penal Actions. 19955 1095. See 


Amendment. 
On a Policy of Aſſurance - containing ſeven Counts: The 95 
ordered Three of them to be fruck out; but without any Coſts, 
( (becauſe juſtified by Precedents.) 1 188, 1189, 

1ſt. Plaintiff may recover an Average Loſs, on a Declaration for 
a total Loſs. ibid. 

2d. Yet He ſhall have Liberty to declare both Ways ibid. 

3d. But where the Policy is /igned by the Defendant's Agent, and 
not by Himſelf, it is unneceſſary to declare doubly, viz. Once 
on a ſigning by Himſelf, and again on a ſigning by his Agent: 
The better Way is to declare according to the Truth. 76:9. 
Therefore the 3 firſt Counts, which alledged it to be ſigned by 
the Defendant Himſelf, were ſtruck out. 761d. 5 


Devile. 


No particular technical Firm is neceſſary, to convey a Teſtator's 


Meaning: It muſt be collected from the Scope of the whole Will 
compared with it's ſeveral Parts. The Court can not make a 


Will, or interpret it by an arbitrary Conſtruction ; nor take into 

their. Conſideration | any Logue Alteration of Event. 770 
I, 

b Suſannab Moſtyn, ſeiſed in Fee of Lands, had a Niece Anme Lhyd, 

her Heir at Law, married to Dr. Wynn. Prior to ſuch Marriage, 

S. M. (the Aunt) COVENANTED © That She would, on the So- 

'« lemnization 
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ee [emnization of the Marriage: T at the Requeſt &c, at or a 
fach Time as Dr. W. ſhould ſettle hig Eſtate! to the ſame Uſes, 
c ſottle and convey &c, to Truſtees &c, (naming them,) To hold 
ct Ce, To the Uſe Sc.“ Part of the Uſes were To the De. for 
Life; Remainder to Truſtees c; Remainder to Anne for Life; 
Remainder to the firſt and every other Son of their Bodies, and 
the Heirs of the Body of ſuch firſt and other Son &c; Remainder 
to their firſt and every other Daughter, and the Heirs of their Bodies 
&c; Remainder to the Uſe of the Aunt Mrs. S. M. her Heirs 
and Aﬀens for ever. The Marriage took Effect. Afterwards, 
the Aunt made her WILL, (Rec:ting the Articles, and © that the 
« Premiſſes ſo agreed to be ſettled by Her are, after her Death and 


the Deaths of Dr. W. and his Wife and in Default of Iſſue of 


< their two Bodies, limited or agreed to be limited to Her and 
her Heirs”) and deviſes the abſolute Inheritance theregf © To the 
Uſe and Behoof of the Heirs or TH Boby of her ſaid Niece 
« Anne Wynn by any oTHER Huſband lawfully to be begotten ; 
<* and for want of ſuch Iſſue, then to the Uſe and Behaof of her 
« Nephew CHARLES Lrovp and the Heirs of his Body; with 
< ſeverat Remainders over; Remainder to her own right Heirs.” 
The Aunt died ſeiſed, leaving the ſaid Anne Wynn her Heir at 
Law. Dr. We and Anne his Wife entered, and regularly ſuffered 
a Common RECoveRY; in which They were vouched &: : 
And They afterwards declared the Uſes of this Recovery ; the laſt 
of which was © to the right Heirs of the ſaid ANNE, for ever.” 
And it was UNDER The HRIX AT Law of the ſaid ANNE WVNN, 
that Goodman et a (the Defendants below) claimed, Dr. 2 
and his Wife Anne being Both dead without Iſſue. The Leſſors of 
the Plaintiff below were Annabella, the only Daughter and Heir 
of CHARLES LLoyD, and her Huſband. 874 to 879. 
1ft, The Queſtion depends upon the Intention of the Teſtatrix, 
1 Whether She meant to give Charles Lloyd an Eſtate 15 PossEs- 


ce $ION,”” of not. For F She did not, neither He nor thoſe claim- 


ing under Him can have any Title. 377: Becauſe the Deviſe 
to Him could not be good any other Way than either as a contin- 
gent Remainder or as an Executory Deviſe ; And it is not 800, in 
either Way, 877, 878. 


2d. It is NoT @ PRESENT Deviſe : For neither the Words nor the 


Mature of the Proviſion will admit of this Conſtruction. ibid. 
3d. It is a FUTURE Deviſe, to take Place after an indefinite Failure 
of Iſſue: Which is o remote, as it far exceeds the utmoſt Limits 
allowed to Executory Deviſes, namely, the Compaſs of a Life 
or Lives in being, AND 21 Years after. 878, 879. 

4th. The Articles can not be conſidered as EXECUTED. (Yet this 
Was not given as a direct Opinion.) 879. 

5th. An Executory Deviſe too remote in it's Creation cannot be 
made 927 by any ſubſequent Event. 22 


4 —.— 22 


on, 4a. i. „ —— 144 
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E Herbert Eſq; ſeiſed ; in Fee, deviſed to his Wife Elizabeth 
(after Payment of his juſt Debts) “ All his Money Plate Jewels 
< Houſhold-Goods and Furniture whereſoever, and-all his Goods 
, and Chattels and perſonal Eſtate, Real or Perſonal, whatſoever 
| 4 and whereſoever that ſhould be ba his Poſſeſſion or He ſhould be 
any ways intitled unto at the Time of his Deceaſe.” Then the 

Will goes on thus—** And I further give deviſe and bequeath to 

te my ſaid dear Wife, and her Heirs, such PART OF ALL MY 

% REAL ESTATE THAT I HAVE ANY POWER TO DISPOSE or 

© BY THIS MY WILL. And 1 further give deviſe and bequeath 

to my ſaid Wife, out of the OTHER REMAINING Part of my 
« ſajd Real Eſtate, for her better Support and Maintenance till 
e my, Son Thomas attain the Age of 21 Years, the Sum of 400/. 
* @ Year, And my Will is, That the ſeveral Bequeſts and De- 
e viſes to my ſaid Wife as aforeſaid ſhall not nor are intended to 
* prejudice my ſaid Wife in her Thirds or Dower out of my ſaid 
* Real Eſtate.” The Teſtator died ſeiſed. Elisabeth after- 
wards, by Deed, conveyed this Eſtate to Truſtees, to ſeveral 
Uſes, with Remainder to ſuch Uſes and to the Uſe and Behoof 
of ſuch Perſon or Perſons, and for ſuch Eſtates Intents and Pur- 
poſes as She, by any Deed or Deeds to be by Her executed in 
the Preſence of 2 or more credible Witneſſes, or by her laſt Will 
in Writing, or Any WRITING PURPORTING TO BE HER WILL, 
ſigned and publiſhed in the Preſence of 3 or more credible Wit- 
neſſes, whether covert or ſole and notwithſtanding ber Coverture, 
ſhould LIMIT or APPOINT ; and for Want of ſuch Limitation or 
Appointment, to the Ufe and Behoof of her own Heirs and Aſ- 
ſigns for ever. Then She duly made a Will or a Writing purpor- 
ting to be her Will, whereby She deviſed all her Real and Perſonal 
Eſtate to her Son Thomas Herbert and his Heirs and Aſſigns for ever; 
CHARGING her Debts Legacies and Funeral Expences thereupon. 
She was CoveRT of a ſecond Huſband, when She made this 
Will or Writing: And her ſecond Huſband ſurvived Her. Ho- 
mas her Son was Heir at Law to Her and alſo to ber firſt Huſ- 
band, being their only Child. This Thomas the Son died an In- 
fant, inteſtate, wiTHouT Iſſue, and unmarried. 
3ſt. The Eſtate paſſed to Elizabeth in Fee, by the Will of T. H. 
her Huſband: For He manifeſtly intended to give Her A, that 
woes in his Power to give. 882. 
2d. Thomas the Son did not take the Eſtate from his Mother by 
Purchaſe, but by DescenT. ibid. 
3d. Conſequently, upon his Death, it deſcended to his Heirs ex 
parte MATERNA, and not to his Heirs ex parte paternd. ibid. 

Audley Mervyn Eſq; Ly to his Wife Olzvia and ber Heirs cer- 

tain Towns Lands and Tenements in Tyrone and Meath, and alio 

all other his Lands Tenements and Hereditaments in the ſaid 

Counties or Either of them; To o the Uſe and Purpoſe that She 

Pax IV. Vo I. II. ——Þ might, 
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might, by Sale of ſuch of the (aid Lands &c, raiſe ſo much Money 

as ſhould be ſufficient to diſcharge ſuch of his DeBTs as ſhould 

not be diſcharged out of his perſonal Eſtate: And as to ſo much 

Part of the faid Lands and Tenements as ſhould remain unſold, 

To the Uſe of his Son Audley Mervyn, in Tail Male; and ſo to 

his three other Sons in Tail Male; with ſeveral Remainders over. 
The Will referred to an Eſtate ſettled upon his Eldeſt Son Henry, 
on his Marriage, with the Reverſion in Fee to the Teſtator; and 
gave an Annuity to his ſaid Wife Olivia, out of the deviſed 
Lands, and ſeveral Powers of Leaſing, Jointuring, and commit- 
ting Wafte ; and contained ſeveral Clauſes which it would be 
tedious to particularize. The two Queſtions upon this Will 
were, 1ſt. Whether the RxvERSITION of the ſettled Lands paſſed 

' by it, or not: 2d. If it did paſs, then whether the Leſſors of 
the Plaintiff, who claimed under Thoſe in Remaimder, (the _ 
Sons being All dead without Iflue,) had any Title. Page 9 
1ſt. The Court were unanimous, upon the firſt Queſtion (vhich 

went to the Fundamental Merits,) That the REVRERSION did 
Nor paſs by the Will; as appeared upon the whole Tenor and 
Complexion bo the Will, conſidered in all it's Parts and taken 
all together : Which is the Way to diſcover the Intention of 
the Teſtator ; and which ſhall be equally regarded, if it can 
be clearly and plainly collected JO? the Will, as if it had been 
directly expreſſed. 920, 923, 924. 
2dly. As the Reverſion was holden vor t boſs, by the clear 
Intention of the Teſtator, the Court thought it unneceſſary to 
give any Opinion © whether the Deviſe over could rale Effect, 
in Point of Law ; which depended upon nice Queſtions of Law. 
918, 923, 924. 

By Mortgagee, of LANDS HOLDEN IN Mon roacr. 969 to 980. | 
See Copybold, Mortgage. 

Deviſe * that the Executors ſhall ſet the Teſtator' s Land, for the 
Payment of his Debts, does not, in ee, paſs the Eſtate to 
the Executors. 1030, 10317. 

Deviſe © that bis Executors ſpall and may ABSOLUTELY SELL mortgage 

or otherwiſe diſpoſe of his Freehold Eflate, for the Payment of 

_ « ſuch of his Debts Legacies and Funeral Expences as his Leaſe- 
« hold Eſtate ſhould not be ſufficient to diſcharge,” is onLY 4 
Pow ER 0 ſell Sc : And no ESTATE paſſes to the Executors. ibid. 
and 103% 

** To the poor Priſoners and inſolvent Debtors in the MARSHALSEA- 

_ « Priſon in the Burrough of Southwark—"'' means the Priſon of 
the Palace-Court, not of the King's Bench. 1038, 103g. 

« To my dear Wite, of his Farm at B. in the Tenure of J. S.“ ſub- 

e je to her Diſpoſal i in as full and abſolute a Manner as I could 
e diſpoſe of the ſame if living'”—paſes to the Wife, as well ſuch 
| Woods and Woodlands 2 Rows Timber and Trees, as ſtood 


EXCEPTED 


© Contained | in this Voldine: 


OC 


BS 


 'EXCEPTED out of the Leaſe to the "Tenant, "and were OCCUPIED 
by the Teſtator Himſelf, as the Reſt of the Farm ; as It appears to 
be his Intention, upon the Whole of the Will, to give All his 
Eſtate to his Wife : And the Words © in the Tenure „ J. S. — 
are not intended as a Reſriction, but as an additional Deſeription. 
Page 1089 to 1095. 
Of Gavelkind Lands, in four Parts, all in the ſame Words, to the 
Families of the Teſtator's four Nephews and Nieces, viz. a li- 
 ving Nephew, a deceaſed Nephew, and two living Nieces. The 
Deviſe in queſtion was—* Alſo I give and deviſe One other equal 
e undivided fourth Part && unto my Niece Anne, now Wife of 
« William Corniſh, and to the Heirs or HER Boy lawfully be- 
gotten, or to be begotten, as well FEMALES as Males, and to 
THEIR HEIRS AND ASSIGNS FOR EVER, to be divided 
equally Share and Share alike as Tenants in Common and not as 
Joint-Jenants. The laſt preceding Deviſe was to his Niece in 
Law, Grace Read, WI pow of his LaTe Nephew Edward Read 


DECEASED, and to the Heirs We ber Body Se hs the very ſame 
Words.) 


cc 


cc 


| Reſolved 


ft. The INTENT10N of the Teſtator is hs Rule of conſtruin 
Deviſes, provided it be not inconfiſtent with the Rules of Law. 
1106 to 1114. 


2d. Such Intention ſhall be efefluated, where no Rule of Law 
prevents it. 26:4. 


3d. But it cannot prevail again the ſettled Rules and Maxims of 
Law. ibid. 

Ath. There is 70 ſuch fixed invariable Rule, as That Wards of 
* Limitation (hall NEVER in any Caſe be conſtrued as Words 
* of Purchaſe. ibid, 

5th. For in ſome Caſes, they may be conſtrued Words of ur- 

© chaſe, either upon a Will or upon a Deed. ibid. 

th. In the preſent Caſe, The Heirs of the Bach of Anne Cri 
took as PURCHASERS, ibid. 

Iſt, They could take no other Way. 1009, it, 

2d. The Teſtator could not mean that Anne Corniſh, ſhould 
take either as Tenant in Tail, or a Fee jointly with her two 

Daughters in Thirds, as Tenants in Common; or that the 
Widow of bis deceaſed Nephew, (whoſe Deviſe is in the like 
Words,) ſhould take an 3 Share of the Inheritance with 

hai natural Relations; or that this one Fourth ſhould go in a 

Courſe of Deſcent in Gavelkind : He meant that Anne Corniſh 

ſhould take an Eſtate for Life only. 1110 to 1114. 

th He intended that the Children of his Nephews and Nieces 
ſhould take the Inheritance in Fee Simple, both Males and 
Females, per Capita, as Tenants in Common: And this is a 
4 Intention. 1112. — 


7th. 
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WY The ancient Maxim of the Law was, © That although the 
% Eſtate be limited to the Anceſtor expreſſly for Life, and 
<« after his Death 70 his Heirs (general or ſpecial,) yet the Heir 
< ſhall take by Deſcent, and the Fee ſhall veſt i in the Anceſtor.” 
Page 1106. 

1ſt. This Maxim was originally introduced in Rane of the Lord 
(to prevent his being deprived of the Fruits of the Tenure, 0 and 
likewiſe for the Sake of Specialty-Creditors. ibid. 

2dly, The Reaſon of it has now ceaſed. 1107. 

zdly.. Yet, having become a Rule of Property, it is adhered to 
in all Caſes literally within it. ibid. 

4thly. But where there are Circumſtances which take the Caſe our 
of the Letter of this Rule, it is departed from, in Favour of the 
Intention. ibid. 

Sth. There is 20 ſolid Diſtinftim (as to the Point in queſtion i in this 
Caſe) between a TRusT and a LEGAL Eſtate, or between a 
Truſt EXECUTED and a Truft EXECUTORY. 1108. 
aſt. A Court of EQUITY is as much bound by poſitive Rules and 

general Maxims concerning Property as a Court of Law is. ibid. 
2dly. If the Intention of the Teſtator be contrary to the Rules of 
Law, it can no more take Place 1 in a Court of EQUITY, than 
in a Court of Law. ibid. _ 
3dly. On the other hand, If the Intention be not contrary to Law, 
a Court of COMMON Law is as mich bound to conſtrue and 
effectuate the Will according to that Intention, as a Court of 
Equity can be, 1108, 1109. 

John Sehwyn the Elder being Tenant for Life, with Rerainder to 
John Sekeyn his Son in Tail Male, They both joined in a Bar- 
gain and Sale to J. V. and his Heirs, to the Intent He might 
become Tenant of the Freehold, to the End a Common Recove- 

ry might be ſuffered To the Uſe of the faid 7. S. the Elder 
for Life Sc, Remainder to the Uſe of the ſaid J. S. the Younger 
his Heirs and Aſſigns for ever. A Writ of Entry was ſued out, 
returnable (as is expreſſly ſtated) “ in 15 Days from the Holy 

« Trinity, which was the 16th Day of June 1751.” Trinity Term 

1751 begun on 7th of June. On the 87h of June 1751, John | 

Sehwyn the Younger made his Will, and died on the 27th with- 

out altering it or republiſbing it. Queſtion, e Whether the ſe- 

<« veral Lands Tenements and Hereditaments comprized in the 

** Deed of Bargain and Sale (which was dated on 12th of April 

*© 1751,) PASSED by the Will of John Selwyn the Son.“ The 

Court of King's Bench certified their Opinion to the Court of 

Chancery, © That they D1D paſs 2 14. 


Diſcontinuance. 


A Fine with Proclamations, (as well as a Fine at Gommen Law, 
without Proclamations, ) levied by Tenant in Tail in Poſſeſſion, will 


3 . 


* 
1 
r 
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n 


deveſi the Reverſion in Fee, as well as d! Yeni pine the Remainder in 


Tail, (ſo as to put the Reverſioner or Remainder-Man to his For- 
l; medon.) Page 711 to 715. 

Deen of Leaſe and Releaſe dated 26th and 27th January, with a 
Covenant in the Releaſe © to levy a Fine,” and a Fine levied 
accordingly, afterwards, but in the ſame Hilary Term, and after 
\ tbe Marriage in Conſideration whereof this Settlement was made; 
' ſhall be All taken together, as ONE and the SAME Aſſarance. 
714, 715. 
iſt, The Operation of the Deeds and of the Fine ſhall not be divi- 
daded and conſidered diſtinctly: For this would defeat the In- 


tention of the Parties, and overturn all Family-Settlements. 


710 to 716. 
44. The Deeds were incomplate and only executory, till the Fine was 


levied : And they operate as a Declaration of Uſes ; which Uſes 


ariſe out of the Fine. 712 to71 5. And the Eſtate paſſer by tbe 
Fine. 713, 714. 
bar This Caſe is quite different from Seymour* s Caſe 10 Cv. gs. 
For there Henry Cheyny did not levy the Fine till near a Year 
After the Bargain and Sale; And Higham was expreſſly found to 
have entered and been ſeiſed by Force of the Indenture of Bargain 
and Sale: So that the Bargain and Sale were, in that Caſe, 


totally unconnected with the Fine. 713, 714, 715. Nor does 
it there appear, that any Fine was intended to be levied, at the 


F bane of e the Deed of Bargain and Sale. 715. 


Diskranchttement. See Amotion. 


CA of Amotion—Bankruptcy (alone) is not ſo. 731 to 736 
See Bankruptcy. F 7 . ö en 8 


When an Amotion is returned, this Return muſt ſet out the particular 


Fas, preciſely : It is not ſufficient to ſet out the Concluſions only. 

And it muſt, in tne ſame Manner, ſet out the Cauſe of Amotion. 
3 

If a lber Number of a Corporation, (the Cotirtion Council,) Mein 

Power by their Charter to amove for reaſonable Cauſe, do meet 

upon a Day not directed by their Charter for a Day of Meeting, 


- and do then amove One of their Members, without previous No- 


rice to Each of themſelves and allo to Him, He ſhall be reſtored. 


731 to 736. 
1{t. There muſt be a previous Summons, either gener al or ſpecial, 
to each Conſtituent Member. ibid. 
2dly. And alſo to the Perſon to be amoved, with Notice of the 
particular Charge to be made againſt Him. iid. 
3dly. It is not ſufficient to alledge, generally; ** That the ſelect 
e Body were duly, or in due manner aſſembled: It ought 
to be expreſſiy alledged, a That they were All Us them Ham 


Ae nee 7, 733. 
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- Athy; Such a general Allegatiai needs not therefore to be traverſed. 
Page 731, 733. 

If the whole Body of a Corporation meet upon a Day xor @ Charter 
or Preſcription-Day, and amove a Member, it is as neceſſary that 
Each individual Member ſhould be ſummoned and have Notice 
of the particular Buſineſs intended to be proceeded upon, as it is 
in the Caſe of a ſelect Number. 741 to 745. V. ſupra, the laſt 
Caſe. 

Previous Conviftion at Common Law—Where neceſſary; where not 
neceſſary; is a Point not ſettled; (as was alledged, arguendo :) 
See it diſcuſſed, arguendo, 742 to 745. Sed. v. ſupra, pa. 
535 539. 155 | 


Eſectment. 


HE Nominal Plaintiff, and the Caſual EjeQtor are e 
to be conſidered as the fictitious Form of an Action really 
brought by the Leſr of the Plaintiff at the Tenant in Poſ- 
ſeſſion. 667, 668. 
This Action is an Invention for the Aide of - Juſtice, od to 
force the Parties to go to Trial upon the Merits. ibid. 
The Leſſr of the Plaintiff, and the Tenant in Poſſeſſion, are, ſub- 
ſtantially and in Truth, the only Parties to the Suit, ibid. 
There is no Diſtinction between a Judgment 1 in Ejectment upon a 
Verdict, and One by Default: In the former, the Plaintiff $ 
Right is found; In the other, confeſſed. ibid. 
An Action for the meſne Profits may be brought either in the Aloe 


of the Leſſor or of the Leſſee : It is equally the Action of the 
Leſſor of the Plaintiff, 101d. ; 


The Tenant 18 concluded by the Judgment ; and can not controvert the 
Plaintiff's Title nor Poſſeſfi on. ibid. But the Judgment proves No- 
thing beyond the Time laid in the Demiſe. ibid. It proves Nothing 
as to Length of Time the Tenant has occupied; nor as to the Value 


Both theſe muſt be proved, in an Action for the meſue . 
1, 


A Landlord was 1 Defendant, oaths to 11 G. 2. c. 19. 8 13. 
on the Tenant's Non-Appearance; and entered into the Common 
Rule; and thereupon, a Stay of Execution againſt the Caſual Ejec- 
tor was ordered, until the Court ſhould make further Order, 
1ſt. A Writ of Error brought by the Landlord, is a ſufficient Rea- 

ſon againſt taking out Execution. 
2dly. But the proper Opportunity for the Landlord' to make his 
Stand againſt the Execution is by ſhewing this as Cauſe againſt | 
the Plaintiff's Motion for Leave to take it out. ibid. 
3dly. If He omits this Operas, the Execution (Oey iſſued) 
ſhall not be ſet aſide, ibid. | 


Ancient 


wid 


Contained in this Volume. 


Ancient Dante may bs pleaded in Ejectment, by Leave, 7 upon 


proper Affidavit. 1047, 1048. But the Court will not ouſt them- 
ſelves of Juriſdiction, in Favour of ſo wild and ſtrange . a One, 
without a. very ſufficient Aar Page 1048, See Ancient 
Demeſne, 

If the Tenant in Poſſeſſion ABSCONDS, The Court will, upon Ser- 
vice of his Niece, the only Manager of his Houſe and reſident in 
it, and fixing up another Copy on the Premiſſes, make a Rule to 


ſhew Cauſe why Judgment ſhould not be entered up againſt the 


Caſual Ejector; and will further order © That Notice of ſuch 
« Rule to any Perſon in the Houſe be ſufficient ; or if no Perſon 


ebe in the Houſe, then to be affixed to the Door &c.” 1116, 


V. infra 1181. 
AMENDMENTS in Ejectment are carried nuch further than formerly. 
1161, 1102. 
1ſt. A Verdict cures a Defect in ſetting out the Title ; though it 
can not cure a defefive Title. ibid. 
2d. After Verdict, if the Objection be grounded upon the mere 


 Miftake of the Clerk, or a trifling Nicety, there is no Need of 


any ACTUAL Amendment at all: The Court will over-lcot the 

Exception. ibid. 

Proceedings were ſtayed till the Leſſor of the Plaintiff ſhould. vive 
Security for the Cofts, his Reſidence being in Ireland: Although 
this Ejectment was brought under the Direction of the Court of 

Chancery, and 400. Security had been already given there. 1177. 

Tenant in Poſſeſſion was perſonated at the Time of Service by Another, 


vho accepted the Service in her Name: The Court made a Rule 


to ſhew Cauſe * why this ſhould not be deemed good Service upon 
the Tenant Herſelf; and why Judgment ſhould not be ſigned 
e againſt the Caſual Ejector, on Default of her appearing ; And 


* 


Ct 


P 


La) 


there, or (if No One to be met with) fixing it on the Door, 

ſhall be good Service of it.” This * was made abſolute, 
on a proper Affidavit. 1181, 1182. V. ſupru, pu. 1116. 

The Court will make a like Rule (with a Retroſpe) upon Service 
of a Copy of the Declaration in Ejectment on a Servant in the 
Houſe of an abſconding Tenant in Poſſeſſim, or of One who keeps 
out of che Way to . being ſerved. ibid. V. Jura; fe. 
1116. 


rc 


* 


Election. 
A Perſon who has brought a Civil Action for an n Injury, ſhall not 
| be ſuffered to proceed criminally, by Way of Information, at the 
ſame Time; but ſhall directly make his Election“ in which Me- 


« thod He will proceed,” before the Court' will enter into the 
Criminal Complaint, 720 to 723. See 1 Marius. 


Erroz. 


that leaving a Copy of this Rule ar her Houſe wvith ſeme Perſon 
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A TABLE of the Principal Marrers 
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Erroꝛ. 


In Treſpaſs vi et armis, for an Aſſault and Battery; ; Defendant 
pleads © not guilty,” as to the Force and Arms; And Iſve was 
joined thereon. As to the Special Damages which were laid, He 
pleaded © Son Afault demeſne : To which the Plaintiff replied, 
e De injuria ſud proprid, abſque tali Cauſa; On which, ue 
was likewiſe joined. The Verdict finds the Defendant generally 
Guilty of the TREsPAss within written.“ Judgment affirmed. 
Page 698 to 701. 

For, Verdicts are to be taken favourably ; not ſtrictly: And if the 
Court can collect the clear Intention of the Jury, they will mold 
them into Form, and rake the Verdict ſerve, ann | 
the Irregularity of Wording. ibid. 

Bail (on bringing a Writ of Error) muſt be given (by 3 J. l. e.8. ) : 
in Actions of Debt upon ſingle Bond, or upon Obligation condi- 
tioned for Payment of Money only, or Debt for Rent, or upon any 

Contract ſued in the Courts of Meſtminſter, Counties Palatine, or 

© Great Seſfions. 

_ 1ſt, A Bond given by a third Perſon, to third Perſons, as a Col- 
lateral Security for a Debtor's paying his Creditors 15s. in the 
Pound, upon a liquidated Total of his Debts, is a Bond with 
Condition for Payment of Money only, within that Act. 746, 


74 
2dly. i 's being payable by Inflalments, makes no Difference. ibid: 
Brought by the Landlord made Defendant under 11 G. 2. c. 19. 
8 13. muſt be ſhewn for Cauſe, againſt a Motion for Leave to 
take out Execution againſt the Caſual Ejector: Otherwiſe, the Ex- 
ecution ſhall not be ſet afide. 757. 1 Ejectment. 


Lies not from the Courts of the City of London, to B. R. Though it 
does lie thither, from all other Corporation-Courts. So... 


Coſts and Damages, upon Afirmance of the Judgment—haw t be 
recovered ; and bow much. 2099, 1097. See Intereſt. 


Evidence 


Of having taken the Sacrament within a Year next hehe Election 


into a Corporate-Office When neceſſary to be given; when n not 
1015, 1016, See Sacrament. 


Execution 


Sued out above a Year ae Judgment obtained, muſt have a previous 


Scire facias to revive it; in Order to prevent a Surprize upon 


the Defendant. But this Rule does not hold, where the Defendant ; 
has Himſelf affeed the Delay: So far from it, that the Defen- 


— anz 


Contained in this Volume. 


— 


dant's Rule © to ſhew Cauſe why ſuch an Execution ſhould not 

* be ſet aſide,” was diſcharged even with Ce. Page 660. 

A Capias ad ſatisfaciendum made returnable at a Day which falls 
out of Term, would not be void, though (liable to be ſet aſide on 
Motion :) Nor can ſuch a Defect in it be taken Advantage of by 

Bail, upon a general Demurrer to a Scire facias brought againſt 
them. 1187, 1188. | 


Factoz. 
IF a Factor knowing the Circumſtances of his Principal to be de- 
ſperate, and believing that He muſt break unleſs He can procure 


Credit, advances Money upon his Bills, to ſave him from an im- 
mediate Failure, This is No Fraud. 940. | 


932. 


If a Fadlor, knowing the Circumſtances of his Principal to be de- 
perate, and believing that He muſt break unleſs He can procure 
Credit, advances Money upon his Bills, to ſave him from an im- 


mediate Failure, This is no Fraud, 940. 
Freedom 
Of a Corporati nee Corporation, By-Law, Mandamus. 


The Defendant ſhipped a Cargo of Fiſh on Board the Plaintiff's 


Ship, to be carried from Newfoundland to Liſbon : The Plaintiffs 


had alſo a Cargo of Fiſh of their own, on Board, The Ship 
had proceeded 17 Days on her Voyage, and was TAKEN Within 
4 Days Sail of Liſbon. It was retaken within 3 Days, and 

brought into Biddeford, The Plaintiffs, having inſured the SHiß 
and their Part of the Cargo, ABANDONED Both to the Inſurers, 
The Defendant had his Goods of the Recaptors, and paid them 
5 5. per Quintal Salvage, at the Rate of 10s. per Quintal Value: 
(The prime Coſt was 105. 6 d. per Quintal.) The Fiſh could 
not be ſold in England, for more than 10 s. per Quintal, clear, 

The Defendant ſent it to Bi/boa, where it was fold, 883. 


PART IV. Vor. II, 7 1ſt, 


Fiction of Law. V. Teſte, Relation, Pleading, Evidence. 
Where the T ruth of the Fact may be averred againſt it. 911 to 
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A TABL E of the Principal Matters 


1ſt If a freighted Ship becomes d:/abled on it's Voyage, acci- 
dientally and without any Fault of the Maſter, the Maſter has bis 
 OprT1oy, either to t it (in convenient Time,) or to procure 
another Ship to carry the Goods. If the Freighter diſagrees to 
this, and will not ſuffer it, the Maſter ſhall yet be intitled to 
his wwoLE Freight, as of the full Voyage. Pars 887, 888. 
29. But the Maſter (if in no Fault) is, at all Events, and though 
He neither refits his own Ship nor procures another, intitled 
to Freight PRO RATA ITINERIS, i. e. in Proportion to -ſuch 
former Part of the Voyage as He has already performed, 
„888 % 991 
zd. In this Caſe, He had erforthed 17 Parts of it: And there 
fore 17 of the whole Freight had been the rateable Proportion, 
had the whole Cargo been ſaved. 888. 
: 4th. But here was Salvage paid for Half : Therefore Half muſt 
be conſidered as 1%; and Half, as ſaved. Conſequently, the 
_ rateable Proportion is 1 of Half of the full Freight. 888, 890. 
5th. The Value of the Goods, or what they ſold for, or whether 
they are ſpoiled or not, was Nothing to the Maſter ; becauſe 
the Freighter took them; And He muſt take All that are ſaved, 
or None : But the Maſter had carned his Freight by carrying 
them. 887, 888, 
th. If He had abandoned all, He had been excuſed Freight. tid 
7th. The Maſter is not bound to deliver the Goods, mull AF TER 
He is paid his F reicht. 590 | 


Gaming. 


Adion upon the Caſe on ſeveral Promiſes: 3 Counts; 1ſt. upon a 
Bull of Exchange drawn at PaR1s, by the Inteſtate Sir John Bland, 
upon Himſelf in ENGLAND, for 6721, payable to the Plaintiff's 
Order, ten Days after Sight, Value received, and accepted by 
Sir Jobn Bland; 2d Count —for 700. lent and advanced by the 
Plaintiff to Sir John Bland; zd Count for 700 J. had and recei- 
ved by Sir n, to the Plaintiff s Uſe. General Iſſue. Verdict 
for the Plaintiff, for 672/, Damages, ſubje& to the Opinion of 
the Court, on the following Facts proved and admitted: vis, 
The Bill of Exchange was given at PARIs for 3ool, there LENT 
by the Plaintiff to Sir John, at the Time and Place of Play; and 
for 373/, more Lost at the ſame Time and Place, by Sir Jobn to 
the Plaintiff, at Play. But the Play was very Fair; and no Im- 
putation on the Plaintiff's Behaviour : And ſeveral other Perſons 
of Faſhion were then and there at Play. That Sir Jobn and the 
Plaintiff were Both Gentlemen. That in FRANCE, Money LosT 
at Play, between Gentlemen, may be recovered, as a Debt of Ho- 
_ . nour, before the MaRsnais of FRANCE; Who can enforce 
Obedience to their Sentences, by Imprifonment Though wen 
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Contained im this Volume. 


Money is not r in the ORDINARY Courts of Juſtice there. 
That Money LENT % play with, or at the Time and Place of Play, 
may be recovered there, as a Debt, in the ORDINARY Courſe of 
]juſtice; there being 20 Poſitive Law againſt it. Page 1077, 
1078. Queſtion “ Whether the Plaintiff is intitled to recover any 

. bid and WHAT, againſt the Admin: e of Sir 1 


— — 


ibid. 

| Reſolved | 

3ft. That the Plaintiff can ut recover upon this Bill of e 
by Force of the WRITING; it being a vorp SECURITY, both 

in France and in England, as being for a Gaming Debt. 1078, 

105 % 

Iſt. The Parties had an expreſs View to the Law of ENGLAND; 
and the Payment was to be in ENGLAND, and not till ten Days 
after Sight in ENGLAND H/; And the Plaintiff has appealed to 
the Laws of ExcLanD : Therefore the Laws of Exc1 axp 
. muſt govern and be the Rule of Determination... 1078, 108 15 
1082, 1083, 1084. 

Z aa. But the Laws of France and England are Both the / 
as to the Money wox : The Contract is void as to THAT, by 
the Laws of both Countries. It could not be recovered in any 
ordinary Court of Juſtice there, notwithſtanding the Bill of Ex- 
change: And the Remedy in this extraordinary Juriſdiction 
before the Marſhals (which even the Parliament of Paris would 
pay no Regard to) is only in PERSON Am, in it's utmoſt Extent; 
but can not be extended againſt the ADMINISTRATRIX ; nor 
indeed could they have taken Cognizance of 7hzs Matter, had 
Sir John been living. 1079, 1080, 1083. 
2d. But the Cox T RAC is good, as far as relates to the Money LENT 
at this Time and Place of Play; and remains ſo, notwithſtanding | 
the Security's being bad and void for the ole : For the Cox [Kt 

TRACT is div1/ible, but the Security is nat. The Security, being 

entire, is bad for the Whole: But the Contract remains good for | 
that Part which aroſe upon a * Conſideration. ob, rose, 1 1 
1084, 1085. 1 
3ſt, As to the 300 /. fairly and bond fide 1 LENT, at the Time and 1 5 
' Place of Play in France, (and not ſtated to be lent to play with | 
or for the Purpoſe of Play,) the Contract remains good. ibid. N 
2dly The Words“ Contract and Contracts for the ſume, are not en 1 
in 9 Ann. c. 14. (as they are in 16 C. 2. c. 7. & 3.) and were = | 
18 1 Ke left out defignedly. 1081, 1082. and per Wilmot [| 
Juſtice, the 9 Ann. does not mean to make the Contract void, 

+, where the Money is fairly and bona fide lent. 1082. 
3d. Id T ERES for the 300 J. lent ſhall be allowed to the Plaintiff. 

1084, 1085. 

1, From the Time when the Money v was payable. 108 9. 

.2dly. To the Time of liquidating the Debt by the Court's giving 
the Judgment. 1081, 1083, 1085 to 1089, : 

2 iſt. 
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A TABLE of the Principal Matters 


1ſt, This is agreeable to natural Juſtice. Page 1081, 1086. 

2dly. And to Law, both Statute and Common. 1086, 1087, 

My And to the Practice of the Court of OY and of all 
other Courts. 1087. 


G2zand Jury 
Ought not to conſiſt of more than 23 actually ſworn upon it. 1088. 


W A 


= 


Habeas Coꝛpus 


"OR a PRISONER of WAR taken on Board of an Enemy's Pri- 
vateer Ship, and alledging and proving by Affidavit, That 
% He was a Foreigner, Subject of a Neutra Power, taken by a 
French Privateer, in an Engl/p Ship as He was coming to 
« England to enter into our Engliſh Merchant's Service, and 
* detained by Force and againſt his Will to ſerve on Board the 
« French Privateer is Court will not take upon themſelves 
to ſet Him at Liberty ; The Adee muſt, be to the Crown, 
705, 706. 
A Perſon extremely nes in Body and Mind being got into bad 
Hands, and 700 77firm to be brought into Court by Habeas Corpus, 
a Rule was made, in the firſt Inſtance (without Time to ſhew 
Cauſe) for a Doctor, Apothecary, Nurſe, Relations and Attorney 
to have Acceſs, to adviſe and aſſiſt Her. 1099, 1100. 


Habeas Coꝛpus cum Cauſa. SEC Procedendo, £ 


I ben to be delivered (purſuant to 21 1 24 . 4. $ 1, 20 759. 

See Statutes. 

A By-Law ſhall not be objeted to, in a F TIO Way, upon Mo- 
tion, on the Return; except in Caſes from Lonpon. 779. In 

all other Corporations, the Plaintiff muſt declare here : And if the 
Defendant has any Objection to the By-Law, He may demur. 

ibid. And this, though the By-Law has negative and excluſive 
Words, that the Action for the Penalty ſhall be brought in the 
75 * Corporation Cory and not e e 1 id. EU I 


 Hertots 


* at p aſſeſſable 1 to 8 Ren 991, 992. See Manor, Sta- 
tutes (43 Elix. c. 2. 8 I.) Quit-Rents. e e 


bigh⸗ 
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Contained in this Volume. 


Hhigh⸗Bar Money 
I the Money paid to the Box upon certain Motions in Court, ev 
Day, (as for Judgment, for Writs of Certiorari, Mandamus, Ha- 
beas Corpus, and other original Writs,) and upon all Motions on 
the /aff Day of a Term; and alſo upon all Afidavits ſworn in 
Court. Page 867. 5 
It does not belong to the Priſoners: ibid. But hath been conſtantly 
paid by the Secondary of the Plea-Side, to the Clerk of the 
Junior Judge of the Court; to be paid over to all the four Judges 
of the Court, equally; to be diſpoſed of by Them for ſuch 
- CHARITABLE PURPOSES as They in their Diſcretion ſhould think 
proper. ibid. and 868. £0; 


— Digh-Way— 
Sending Men and Teams, to mend them, fix Days, accor 
22 C. 2. c. 12. Fg, 832 to 835. See Iadictiment. 
Hoſpitals— 


Rateable, or not, to Peers Tax, Window Tax, Land Tax, Gr. 
© 10453 to 1066. See Orders. Ns 4 5 8 


ding ta 


Jndictment. 
F X 7 HERE a Statute CREATES 4 NEW Offence, and appoints: a 
VV particular Method of Proceeding, that ſpecific Method muſt 
be purſued, and no Other: But where it was an Offence antece- 
dently pumſhable BEFORE the Statute, and the Statute preſcribes 
a particular ſummary Remedy, There EITHER Method may be 
purſued, vig. the ſummary Remedy, or an IndiFment at Common 
Law; becauſe the particular Remedy is cUMULATIvE, and does 
not take away the former Remedy. 803 to 806. V. ſupra 545. 
Therefore an Indictment lies for Diſobedience to an Order of Seſſions ; 
becauſe it is an Offence indictable at Common Law: ibid, 

And particularly for Diſobedience to an Order of Seſſions founded on 
43 Eliz. c. 2. $7 & 11. ordering a Grandfather to maintain his 
Grandſons; In which Caſe, as this. Remedy (by Indictment) 
exiſted before the Statute, there are now Two Remedies ; One, by 
Indici ment for diſobeying the Order; The Other, to diſtrain for 

the 20 3. Penalty, after the Expiration of the Month. 1b. 
But it would be oppre//zve, to take the Remedy by Ind:#ment, where 
the ſummary Remedy can be uſed ; (which, in ſome Circum- 
ſtances, may be impracticable.) 804. —: . 
PaRT IV. Vo I. II. 78 On 
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A TABLE of the Principal Matters 


On 22 C. 2. c. 12. § 9. For not ſending a Cart and Men to the 
Highways. Page 832. 
iſt. © Being then Surveyors'—is a fo efficient Averment © That 

they were ſo.“ 834. | 
2dly. It is not neceſſary to alledge when or by whom the Surveyors 
were appointed, 2614. 
3dly. This was an Offence indiffable pzrort this Af: And 
therefore the particular Remedy given by it is CUMULATIVE. 
834. V. ſupra 545. and 803 to 800. 

Lies againſt a Conſtable, for a Miſdemeanour in iH fru a 
looſe idle lewd and diſorderly Woman, taken vp by One of the 
nightly Watch as a Common Street- Walker and delivered to Him 
for ſafe Cuſtody, to eſcape out of his Cuſtody, before She could 
be carried before a Magiſtrate. 866, 867. | 

For a ConspIRacy © to indict for a Capital Offence,” was laid, 

That the Defendants did wickedly and maliciouſly (omitting 

the Word falſely) conſpire to indict and cauſe to be indicted 

/. G. for a Crime or Offence (omitting to ſpecify WHAT 
Crime) liable by the Laws of this Kingdom to be puniſhed. 
« capitally : And that they, AccoRDING To the Conſpiracy afore- 
« ſaid between them as aforeſaid before had, DID afterwards 
«FALSELY wickedly and maliciouſiy indict Him Sc; ſpecifying 
the very Indictment itſelf ; which appears to be for a Capital Crime. 
This is a good Indictment; although the Word © FALSELV“' is 
not added to the fir/? Charge of the Conſpiring, nor the particular 
Crime there ſpecified. 999. And although it is not laid * that 
the ſaid V. G. was acquitted of it. 998, 999. Note—The Sen- 
tence was not the VILLAIxous Judgment; though the Indictment 
concluded © contra Formam Statuti. ibid. and 1027, It was. 
a long Impriſonment ; Pillory, twice ; a Fine; and aa for good 
Behaviour. 1027, 
On 5 Elis. c. 4. § 31. for exerciſing the Occupation of a Tanner, 
not having wel an Apprenticeſhip for ſeven Years therein—is 
ſufficient wITHoUT ſpectſying and averring the Want of 8 
Qualifications allowed by Ie ,,jw Statutes : For ſuch other 
lifications or Exceptions ought to be ſhewn oo the Defendant 
1030, 1037 

For where an Indictment is brought upon a Statute which has general 
PP ohibitory Words in it, it is ſufficient to charge the Offence 
generally, in the Words of it: And if a ſubſequent Statute, or 

even a Clauſe. of Exception in the ſame Statute, excuſes or excepts 
Perſons particularly circumſtanced, out of the general Words, 
ſuch Excuſe or Exception muſt come by Way of Plea or Evidence, 
bid, 

But where the Words of a Statute are deſeriptive of the Nature of- 
the Offence, or the Purview of the Statute, or are neceſſary to 
give a ſummary Juriſdiction, the Indictment muſt in ſuch Caſes 
Jo: cy in it's par cular Words: 1037, 
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For knowingly ſelling and delivering. 16 Gallons of Abe r 
AS AND FOR 18 Gallons, and receiving the Price for 18 Gal- 

lons, with Intent to deceive and defraud Judgment was ar- 
reſted: For this is not an Offence indictable, but a civil Injury 
to a private Individual, owing to that private Perſon's own Care- 

leſſneſs; a mere Non- performance of Contract. Page 1127 to 
1130. J. infra 1130. S. P. accerd'. 

Such private unfair Dealings (unattended with the Circumſtances of 
falſe Tokens, or falſe Weights and Meaſures, or Conſpiracy) are 
not indiftable ; as Delivering a leſs Quantity fax a greater, or Sell- 
ing an unſound Horſe as and for a found One. 1128. 

Tho true Diſtinction is this. In all /uch Dmpoſitions or Deceits where 
common Prudence is ſufficient to guard a Perſon from ſuffering, the 
Offence is not indictable, but the injured Party is left to his civil 
Remedy: But where ſuch Methods are taken to cheat and de- 
ceive, as a Perſon can not by ordinary Care or Prudence be guar- 
ded againſt (as falſe Weights and Meaſures, or falſe Tokens, ) 
there it is an Offence indictable. 1129, 1130. 

In a criminal Charge, there is 0 Latitude of Intendment to add: 
more than is charged : The Charge muſt be explicit enough to 

ſupport utſelf. 1127. 

The Court may uſe a Diſcretion either to quaſh an Indiment 017 

Motion, for Inſufficiency, or to put the Defendant to demur to it; 


But after Verdict, They are obhged to arreſt e if they ſee 


the Charge to be inſufficient. 1127, 1129. 

For ſelling and delivering 3 4 Buſhels of Oats as AvD ror 4 
Buſhels, knowingly and with Intent to deceive Oc—quaſhed on 
Motion; the Point having _ fully and ſolemnly ſettled in the 


laſt preceding Caſe, 1130. V. ſupra, the laſt Caſe before this. 
For a Nuſance in keeping a i Houſe ; and therein, for Lucre 


— 


and Profit, unlawfully and wilfully cauſing and procuring evil- 


diſpoſed Perſons of ill Name and Fame and of diſhoneſt Conver- 


ation to frequent and come together in it; and unlawfully and 


wilfully permitting them to remain there, Hbting of Cocks, box- 

ing, playing at Cudgels, and miſbebaviug themſehves—is a good Indict- 

ment. It was objecded to, as being 70 general. 1232, 1233. 
J nfozmation 


Againſt a Juſtice of Peace, upon a Charge of his refuſing to 85 ant a 


Licence to ſell Ale, unleſs the Man would firſt pay Him a col- 


lateral and diſputed Debt; and then convicting Him for ſelling 
Ale unlicenſed, without any previous Summons; was denied upon 
the Merits (as the Facts came out.) 653, 654, But 


iſt. The Juſtices have 10 Authority to annex ſuch Conditions. 


ibid. V. ſupra 556 to 505. e 


-2dly. 
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2dly. The Complainant ought to alledge his own Innocence; to 
intitle Him to make this Application againſt the Juſtice. 
Page 654. 
A Fotos Complaint being made the Ground of an Application for 
an Information (againſt a Juſtice of Peace) the ATToRwey, as 
well as the original Complainer, was made Jiable to the Cos rss, 
(the Rule being diſcharged with Coſts;) He not only having 
joined in the Affidavit, and thereby appearing as Co- Proſecutor ; 
but having alſo declared“ That if it ſhould coſt Himſe/f 100 
He would lay the Juſtice by the Heels. 654 
A Criminal Complaint againſt a Juſtice of Peace ſhall not be at- 
tended to and entered upon, till the Maker of it ſhall have diſcon- 
tinued his Civil Action already brouget for the ſame Injury. 720 
to 723. See Election, 
Againſt a Juſtice of Peace, for a Miſdemeanour in his Office— 
iſt, If the Juitice has acted zrregularly, (yet without any bad, op- 
reſſive, or injurous Intention,) He ſhall not receive Coffs ; al- 
though the Complaint againſt Him be ill-grounded, miſrepre- 
ſented, and even partly falſe : For though ſuch a Complainant 
deſerves to be Pu ved in Colts, Yet the Juſtice ought not to 
receive them, 722. 
24, But the Rule againſt the Joſtc ſhall be diſcharged, without 
- Colts, a0d.- 7 
Againſt ſeveral Perſons for publicly SINGING in the High Street be- 
fore a Tradeſman's Door Two /:bellous Songs, One groſſly reflecting ; 
upon his Daughter, the Other upon his Son; with Intent to 
moleſt and diſcredit Him and his {aid Children, and to deftiroy his 
domeſlic Peace and Happineſs in his Family &c. Two of the Defen- 
dants were convicted upon the fourth Count: And there was a 
general Judgment againſt them, upon this hole Count. On Mo- : 
tion in Arreſt of Judgment, 
1ſt Objection. That an Information or Indictment will not le, 
for publiſhing two diſtinòt Libels upon two diſtinet Perſons ; 
any more than for an Aſſault upon TWO: Becauſe they are di. 
Atinct Offences, and may require different Puniſhments; and can 
ve therefore be joined in one Indictment or Information, 98 I, 
| er. reſolved, iſt. That the Whole of this Charge is one +. finale Of. 
fence : The Giſt of it is Singing theſe ſcandalous Songs, with 
the Intent charged. 2dly, That the Caſe of Rex v. Clendon,, 
* That an Indictment will not lie, for an Aſſault pon Two,” 
is NOT Law. 984. 
2d Objection. Several diſtinct Defendants charged with ſeveral ang 
diftinct Offences, cannot be joined together in one Information 


or Indictment; becauſe the Offence of One is not the Offence of 
the Other. 984. 


Contained in this Volume. 


But reſolved, That this was an entire joint Offence committed 
by Both; and not like the Caſe of Perj Jury, which i is a ſeparate 
Offence in Each, Page 985. 

3d Objection. That this is an entire general judgment upon the 
awhole 4th Count: Whereas the latter ok the two Songs 1 1s rot 
at all libellous. 985. | 
But reſolved—1ſt. That the latter Song 7s libellous and . 
ry: 2dly. If it was not, yet upon an Information or Indictment, 
it would only go towards leflening the Puniſhment ; but would 
not be a ſufficient Reaſon for arreſting the Judgment. 985. 
Againſt a Juſtice of Peace acting honeſtly and candidly and without ill 
Intention, ſhall not be granted, even where He has acted illegally : 
But the Party complaining ſhall be left to his ordinary Remedy. 


1162. And if He be.complained of without ſufficient ound, He 
ſhall have his Coſts, ibid. a 


Inkoꝛmation in Mature of Nuo Warrants, 


The Proſecutor ſhall pay Cots, where He makes a groundleſs and 
frivolous Application, knowing it to be ſo, 780. See C. 
Will not lie againſt a whole: Corporation (as a Bopy,) at the Relation 
of a private Perſon, in the Name of the Clerk of the Crown, though 

Leave be aſked of the Court: For fuch an Information is not 
- Within 9 Ann. c. 20. F 4. A Corporation uſurping upon the 


Crown muſt be complained of by the e General, on Be- 
half of che Crown. oh, - 


Jnſpection— : 


Of a Perſon confined 1 in 4 Mad-houſe, was ordered to be had by proper 
Perſous, nen to granting a Habeas Corpus 1115. 


Inlurante. See Poliy. 


Jutereſt— 


Where the Sum PETER ſhall carry Intereſt; and from what 
Time ; and to what Time. 1081 to 1089. See Gaming. 
In Caſes where a nem Action may be brought, and a Satisfaction ob- 
tained thereupon, for Duties or Demands ariſen fince the Commence- 
ment of the depending Suit, that Duty or Demand ſhall not be 
included in the Judgment on the former Action: And there, the 
Damages ſhall be aſſeſſed oni up to the Time of the Wrong com- 
plained of. But where the Intereſt is an Acceſſary to the Prin- 
Cipal, and the Plaintiff can not bring a new Action for any Intereſt 


grown due between the Commencement of the Action and the 
„ E Judg- 
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Jodament 3 in it, It ſhall be included. Page 1086, 1087. See 
Gaming. 
In the Eaft-Indies, the allowed Intereſt is Nine per Cent,” A Bond 
was given there, where both Parties then refided, conditioned for 
Payment with that Intereſt, An Action was brought upon it here: 
And Verdict for the Plaintiff. The Defendant affected very great 
Delay, in various Methods; particularly, by bringing a Writ of 
Error in the Exchequer-Chamber, and alſo in the Manner of pro- 
ceeding upon it, It is both Law and Juſtice, that the Plaintiff 
ſhould recover the Sum lent, together with Inpian Intereft up to 
the Time of /gnmg the Yudgment ; but with only tbe LEGAL 1. 
tereſt of this Country, upon the accumulated Sum liquidated and 
aſcertained by the Judgment, from the Time of ſigning the Judg- 
ment TILL a&ual Payment of the Money: For that is the Real 
Damage which the Plaintiff has ſuſtained by the Delay of the 
Execution and the Detention of his Debt. 1096 to 1099. 
1{t. He may either bring an A&1on of Debt on the Judgment, and 
have Damages pro Detentione Debitt : 1090. 
2dly. Or He is intitled to a Satisfaction for this Damage, under 
12 C. 2. Stat, 2. c. 2. (QF 8, 9, 10.) which obliges the Plain- 
tiff in Error to give Security as well for Damages as Colts, 
wid. 
zdly. And hers are four Courts, to which Writs of Error may 
be made returnable : vis. The Houle of Lords; The Court be- 
fore the Lord Charcellcr Treaſurer and Judges (under 31 E. z.) 
The Exchequer-Chamber, before the Judges of C. B. and Ba- 
raus (under 27 Elis. c. 8.) And bis Court of King's Bench. 
201d. 
iſt. The Lords give Coſts 4000 linz to their Diſcretion. 1097. 
2d. In the 2d—It is done by the Lord Chancellor or Lord 
Keeper, perſonally : And the Practice is, to give Intereſt 
from the Day of /igning the Judgment to the Day of affir- 
ming it there; computed according to the Current Rate of 
Intereſt, not according to the firi&ly legal Rate. ibid. 
3d. In the 3d (the Exchequer.Chamber) The Officer ſettles. 
it, unleſs there be particular Directions given by the Court: 
And He, in taxing the Coſts, allows double the Money out of 
Pocket or thereabouts, but No Intereſt. ibid. 
4th. In his Court, the Officer taxes theſe Coſts of Affirmance, 
ſomewhat more [erally than other Coſts ; but has never any 
Regard to INTEREST, nor allows it as of Courſe : But the 
Court themſeFves have ſometimes ordered Intereſt to be com- 


puted on the S * by the Judgment below. ibid. 


Treland. 


| Contained in this Volume. 


Ireland. 
Trial by a Jury of the next English County. Page 859. See 
Trial, Berwick. | 


Importation from Ireland into this Kingdom. 1175, 1176. See 
Statutes, Conviction. 


Judges Onders, 


In Vacation, a Judge at Chambers may make an Order, © That 
« the Defendant ſhall plead ſuch a Plea as he will /and by 8782. 


Pleading I88VABLY” means Pleading ſuch an Iſſue as the Plain- 
tiff might go to Trial upon. 782. 


Judgment 


Final—Interlicutory— 
On the Crown-Side— 
_ aſt, The Judgment / gned 1 in the Office 1s only interbcutor v And 


the Award © quod capiatur” is only to bring the Defendant in; 
but 1s not itſelf the final Judgment. 801. 


2d. Therefore a Motion 2 Arreſt of Judgment may be made 50 


the Crown Side) at any Lime before Sentence pronounced. ibid. 


Villainous I bat it is; and when to be awarded. 996. 
For the Plaintiff, on One Count or on One Plea; and again Him, 


on another : In what Manner Cs are to be taxed, 753 to 7 56. 
and 1232. See Pleading. 


Jurisdiction. 


Conſent can not give it to a Court which has it not. 746. 


Of the Court of King's Bench is not taken away, unleſs by expreſs 


Words. 1042. See Certiorari. 
| Ancient Demeſne—See Ancient Demeſne. 


Juſtices of Peace. 

Charge of refuſing to RECEIVE an Information againſt a Baker, for 
baking Puddings Pies and other ſuch Things, for Dinner, on a 
SUNDAY, contrary to 29 C. 2. c. 27: Whereas He did, in Fact, 
receive and bear it. The Rule to ſhew Cauſe why an Information 
ſhould not go againſt the Juſtice for a Miſdemeanour, was diſ- 
charged with Coffs. 787, 788. See Baker. - 

Acting honeftly and candidly, and without any bad View or ill Intention 
ſhall not be puniſhed in the extraordinary Courſe of an Information, 


even though He has acted z/lega/ly : But the Party complaining 


I: ſhall 
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"theft be left to his ord:nary Remedy. 1162. And where They 
are complained of without Reaſon, 7 ſhall have Cos. Page 
1162. 


Latin 
S neceſſary to be underſtood by a Perſon put APPRENTICE 0 a 
SURGEON of London, 2M to 897. See By-Law. 2 


Where the true Time of ſuing it out is 3 It 1 may be ſown, . 


notwithſtanding the Tefte. 963 to 967. See Phading 950-to 
969. 


It was not ſettled, till many Years after the Statute of 21 F. I. 


. 16. © That the Plaintiff might reply a Latitat.” 961. 
And now, though the Latitat is holden to ſave the Bar, within the 
Equity and Reaſon of the Statute, yet it muſt be taken out ith 


Intent to declare in that Action, and muſt be continued to the Fi- 


ling of the Bill. 761d. 


The Tejte of a Latitat ſued out in Vacation muſt be of the preceding 


Term. 964. 


A Latitat is a good Commencement of a Penal Action. | 964. 
A Latitat may bear Date before the Cauſe of Action, if real} 5 ſes 


cuted after it. 967. 
Leaſes. 


A TY e for 7, 14, OR 21 Years, as the Leſſee ſhall think proper ;" 


(upon which the Leſſee enters, and continues in Poſſeſſion;) is 
undoubtedly a good Leaſe for ſeven Years; whatever may be it's 
Validity as to the two other eventual Terms, of 14 and 21 Years, 
1034» | 
A Leaſe may commence at one Day, in Point of Computation; and at 
another Day, in Point of Intereſt: And ſuch a Leaſe, © Habendunm 
from a Day paſt, for 50 Years then next enſuing ; the ſaid. Term 
to commence and begin from and immediately after the Deter- 
© mination of an exiſting Leaſe of the ſame Premiſſes, ſhall nor 
be eſtcemed uncertain in it's Commencement. 1190 to 1 199. 


Libel, Libellous. 


Words ſpoken or FT) in a Man' s 0WN Defe ence againſt a Complaint 
in a Court of Juſtice, are not afionable ; Decent 'tis in a /egal and 
judicial Way: The Words were—** which Sir J. A. hath /o 
« falſely TIO againſt Him,” 80g to 813, See Afidavit. 8 

Licence — 


- Contained in this Volume. 


Licence— 


To ſell Ale. Page 653, 54 V. ſupra 556 to 565. and Infor- 
mation, (under pa. 653, 654.) 


Limitation. 


in Phading the Statute of 21 F. 1. c. 16, If the Plaintiff pier 
„That He ſued out a LATITAT feſted within Time,” the De- 
fendant may (in his Rejoinder) ſhew the TRUE Time of ſuing it out, 
notwithſtanding the Teſte. 967. See Pleading, 950 to 969. 
The Limitation of Suits is founded in public Convemence, and adop- 
ted by Courts of Equity. 961. 
The Replying a Latitat is now holden to ſave the Bar, wihia the 
| Reaſon and Equity of the Statute : But it muſt be taken out WITH 
INTENT fo declare in that Action; and muſt be continued to Fi- 
ling the Bill. 961. 
Of Afions. Acknowledgment of the Debt, after Commencement 
of the Action, takes it out of the Statute of Limitations. 1099. 


London. 


On the Return of a Habeas Corpus (cum Cauſa) the F alidity of a By- 
| Law ſhall not be determined in a ſummary Way, in the Caſe of 


any Corporation except London. 776 to 780. See Habeas Corpus 


cum Cauſa. 


No Writ of Error lies to B. R. from their Courts ; though it does 
from ell other Corporation Courts. ibid. 
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Pandamus— 8 


O reſtore a Corporator. 731 to 736. Sec Crprration, Amo- 


tion, Digfrancbiſement. 
Croſs or Concurrent Mandamuſes, © to goto Elections in Corporations,” 


are not to be granted of Courſe, without ſome Jpectal and particular 
Reaſons : 292 © 93g. - 


But *tis ofberwzſe, if there be a Ground of Suſpicion laid © that the 


Party firſt applying for the Writ does net really mean to execute 

* e 1006; 

The Court will not ſpecify fo Whom, by Name, ſuch Writs ſhall be 
directed: The Perſon who applies for it, is to take Care, at his 
Peril, that it be directed to the proper Perſon. 784, 785. 
Directed to the Mayor Ax D Jurates (of Rye) © to admit and ſwear 


« a Jurate,” The MavoR claims @ ſole and exclufrve Right to 
PRT IV. Vor. II. 5 7 0 r 
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the : Nomination of Him; and the onA TEG deny any ſuch Right 
in the Mayor: So that they can ,never joix in any Return. It 
was therefore conſented to try the Right in a feigned Iſſue. 
Page 798, 799- 

To admit a Quaker, having taken his AFFIRMATION, but refsfing 
to take the OATH preſcribed by 26 G. 2. c. 18. into the Free- 
dom of the Turkey Company -was * peremptorily. 1004, 
1005. See Quaker. 

Brought by a Corporate-Officer, who is charged with having emitted 
0 take the Sacrament within a Year before bes Election, and © Non 
fuit eleQus” returned to it hen it is, and when it is not incum- 
bent upon Him to PROVE his having done it. 1013 to 1017. 
See Sacrament. 

Lies, to reſiore a Cx ATE or 4 CHAfL, being a Donative endew- 

| ed with Lands; the Curate having been appointed, and claiming 
a Right (though conteſted,) and having a Licence, and having 
been 11 Weeks in quiet Poſſeſſion, and then turned out by Force : 
For this is a temporal Right ; and were there is a temporal Right, 

the Court will aſſiſt by Way of Mandamus. 1044 to 1047. 
iſt, A Mandamus © to reſtore is the true ſpecific Remedy for a 

wrongful Diſpoſſeſſion of any Office or Function which draws 
Temporal Rights after it; in all Caſes where the eſtabliſhed 
Courſe of Law has not provided a Heal REMEOY wo another - 
Form of Proceeding. 1045. 
2d. If the Biſhop had refuſed (without Cauſe) to licenſe this Chap- 
lain, He might have had a Mandamus. ibid. 
3d. Neither Fjeetment nor Treſpaſs (if He had the legal Property 
in Him, and could bring thoſe. W would be a SPECIFIC 
Remedy to reſtore Him to his Pulpit and quiet Him in the Ex- 
erciſe of his Function. 101d. 
' To a Treaſurer of a County, requiring Him to reimburſe Conſtables, 
on the Act of 17 G. 2. c. 5. § 16, 17. relating to Rogues Va- 
gabonds and idle and diſorderly. Perſons, 1197, 1198. See 
Statutes, | 5 


Mano: 


Neither the Quit-Rents, nor the Zericts, or other Caſual Profits of a 
Manor are RATEABLE ro the Pook-Tax. 991 to 993. 5 
Holden in Ancient Demeſne. See Ancient Demeſue. 


Marriage 


Contrary to 26 G. 2. c. 33. 5 11. is ABSOLUTELY void. 898, 
899. See Orders of Removal. 


In a foreign Country, muſt, in general, be governed by the Laws 
of that Country, where had : But Marriages in Scotland, of Per- 


4 {ons 
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e going Hom England for that Purpoſe, may come abde a very 
different Conſideration. Page 1079, 1080. 


Melne Pꝛoſits. 


In ale Name the Action for them i is to be brought. 668. See 


Ejectment. 
What muſt be proved by the Plaintiff in ſuch Action. 667, 668. 
See Ejetment. 5 | 
What may or may not be controverted by the Defendant ibid. See 
ut Youre: | 1145 


e 


A Subſtitute muſt, /ince the Act of 33 G. 2. c. 22, be conſidered as 
a Militia-Man within the 31 G. 2. c. 26. § 28. 1151. 

Though a Town has a ſeparate Stock of their own, and does not- 
contribute to the County-Stock, yet they ought to be reimburſed 
out of the CounTY-Szoch, for Allowances made (under a proper 
Order) to the Families of ſuch of their Men as have been Subſti- 
tutes for Inhabitants of other Parts of the County. ibid. 


Money— 


Payment of it into Court. 578. See Practice. 


Mortgage 


Of Ships SLE or Cargoes upon the High Seas, by a Trader, . 
good, without actual Delivery of Poſſeſſion. 941. See Bank- 
rupt, 

Of NP Land in Fee, forfeited, and deviſed by the Mortgagee. 
909 to 980. 

A Mortgage is a Charge upon the Land: And whatever Words in 
a Will would give the Maney, will carry the Land along with it. 
wh It will hs liable to Debts. Shia; 
2d. It will go 7 Executors. ibid. 
zd. It will paſs by a Will not made according to the Statute f 
Frauds, ibid. and 979. 
4th. The Afignment of the Debt, or Forgiving it, will drau the 
Land after it. 979. 


sth. So if the Debt was forgiven only by Parol. ibid. 


Naviga- 
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AY not be ob/irufed by caſting Rubbiſb, or unlading Bale 
in any Havens, ad by Channels Cc; but onLY upon the 

' Land, where the Tide never flows; By 34, 35 H. 8. c. 9: and 

19 G. 2. c. 22. Page 656 to 661. 

1ſt, The Unloading it into a Hopper, with Intent to carry it our 
40 Sea, is an Offence againſt the expreſs Proviſion of the latter 
Act, which fays © That it ſhall not be diſcharged, but oxnLy 
upon Land. 659, 660. 

2dly. But putting it into the Hopper, in Order fo carry it hen 
Land, would not be ſo. ibid. 

3dly. Nor Shifting it out of one Ship into Another, withobr H- 
tention to drop it ANY where. 660. 1 


New F ol, | 


The Statute of 9, 10 W. 3. c. 36. for the Increaſe and Preſervation 
of the Timber therein, (J. F 1. and 8 9.) gives the Crown Power 
to incloſe 2000 Acres, (viz. 1000 imme = and 1000 at a 
ſpecified Time ;) and afterwards to incloſe more; Heel and di- 
charged of all Manner of Rights Tc, : 

Iſt, By the gth Section, the Right of Common is, 
1. In the cloſed Parts, reſtrained abſolutely, 0 loog' as they 
' remain incloſed. 1119, 1120. 
2. In the unzncloſed Parts, It is continued, under certain Lini- 

tations and Exceptians. ibid. 

adly. But the Right of PaxxAcꝝ is (by chat Section) abſolutely 
taken awvay, for 18 Years ; and is, even after that, reſtrained ta 
a limited Time (vis. detween 14th September and I ith . 

vember.) ibid. 

zaly. Theſe Reſtrictions take Place, though 1000 Acres o, 
be yet incloſed: It is not a Condition precedent, . that the 
ole ſhall be firſt inclofed.” i610. | 


New Trial 


Shall. / be granted, even where the Jury have FIDE) for the De- 
fendant againſt Evidence ; if the Plaintiff appears to have received 
NO. REAL Injury, and the Damages (if the Verdict had been 
found for the Plaintiff) could have been but a MERE T. roſes 66 5. 
V, next Caſe below. 

Tliougb the Ground of a Verdict FF a Plaintiff be Wrong yet if 
1:9 1:511ce be done to the Defendant; or if the Plaintiff can, by 
anather Form of Action, recover as much; No new Trial ſhall be 
granted: Contra, where Injuſtice is dane Him by it it; and if it be 
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not clay that the Plaintiff may recover as much by Foy PER 
of Adlion. Page 936. 


Wirnour Cofts, 1228. See Bill of Exchange. 


Notice — 


; 10 41 
16 ſelect Bodies of Corporations; which ſele& Bodies have Power 
to amove. 731 to 75e. Sce R Amotion. 


＋ 


Oꝛders— 
P ON Surveyors of Highways, ce to paſh their Accounts, and 


pay over Money, cannot be made, originally, by the 
General Quarter-Seſſions. 7455 746. 


1ſt, This Juriſdiction is given to a Special Seffions by 3, 4 W. 
„ ein AS > 
adh. The General Quarter Seſſions have no ſuch JuriſdiQtion, but 
on Appeal, ibid. 


| 3dly, ” waar can not give Juriſdition to a Court that has none. 
1bi 


2 


On Appeal from Poor- Rate. Quit Rents, Heriots or other e | 


Profits of a Manor, are not aſſeſſable. 992. 


On D'. Five private Perſons take a Leaſe of 29 old Houſes, to be 


converted into an HospiTAL FoR LuNATIcs ſupported by free 


and voluntary Contributions of private Charity: Which Hoſpital = 
. was laid out in Wards and Cells for the Ls and Lodging-Rooms 
for the menial hired Servants neceffarily attending them; And 


Mone but the poor helpleſs Lunatics and the Perſons neceſaril at- 
tending them have any kind of Dwelling in or Occupation of the 


aid Hoſpital, One Foſeph Mansfield (the Appellant) was the 


principal Perſon hired from Year to Year, and receiving Mages, 


aud being in the ſaid Hoſpital for the Purpoſes of attending on the 


aid Lunatics, and having no 0THER Abode Occupation or Efta- 
bliſhment therein: And the 5 Leſſees have not, nor ever had, nor 


can have any Profit Benefit or Advantage from the Premiſſes, nor 


any Poſſeſſion or Occupation thereof, otherwiſe than as aforeſaid. 
MANSFIELD was rated as Occopien. He appealed. The Seſ- 


ions diſmiſs the Appeal, and confirm the Rate; declaring their 


Opinion « That the aid Tenement called Se. Luke's Hoſpital 
2 OUGHT 70 be aſſeſſed and rated towards the Relief of the Poor, 
by the ſaid Rate. But their Order was ome by this Court. 
3 1063 to 1066. For, 

Per Gur. 

aſt, Ir 10 Perſon can be fixed upon, who may properly be rated 


as OccuPlER, there can be no Rate made upon it af all. 
1063. 
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7 . adly. Netriins the Lhe bot are. merely nominal needed 
Truſtees,) nor the Servants, much leſs the Lunatics.themſelves, 
| are rateable es:Occuriers. Page 1064, 106656. 
Zädly. Tus is at like the Caſe, of Hoſpitals of Royal Foundation 
where the Officers have APARTMENTS which they uſe as 
Drwelling-Heuſes (as in Chelſea. and Greenwich Hoſpitals) where 
They and their Families reſide: For it has been determined 
e that All thoſe large diſtinf? Apartments ought to be taxed to 
the Window-Lights as Dwelling-Houſes ; and that the ſaid 
% Officers are "Gs for them, to that anti 1963, 
1004. i det | | 


Oners.« G Removal— 3 


A Pauper cannot be removed from his. OWN ; though He came ori- 
ginally into the Pariſh by-Mfrificate Fs. V. ſupra, . under 
Pa. 507. 

Apprentice to a Certificate-Man does not gain a Settlement, where the 
Maſter (being wncertificated at the Time of Binding) obtains and 
delivers a Certificate, before the Apprentice has ſerved Him 40 

Days: For, by 12 Ann, Stat. 1.c. 18, § 2. it is a Condition PRE- 

© CEDENT to the Apprentice's gaining a Settlement, That He 

e miſt have been bound to and ſerved for 40 Days, a Maſter 

who did not either come into, OR RESIDE IN the Pariſh by Li- 
« cence of a Certificate.” 75², 753. 

DT homas Lymer, legally ſettled in Sher/on, took a Houle i in Gratwich 
at 3os. fer Aunum; and afterwards took 2 Acres of Land in 

75 King s Bromley, for the growing of PoTATors, from CAxDLE- 

MAS to MicyartLMas, forgl. and alſo : an Acre there, at 401. 
for the lite Term; and paid his Rent for all the Premiſſes, which 
were of the VAL U aforeſaid. He entered, and enjoyed the Lands 
during the Term; and /odged above 40 Days in K. B. (where the 

Land lay,) for the Convenience of digging up and Aden of the 

| Potatoes. 760. 
1ſt, It was agreed, That if the Taking be ſufficient, this Be ce 

would gain Him a Settlement in the Pariſh wherein He ed. 
761, 763, 764. 
_2dly. This Taking, of above ind per 3 Value, in the Man- 

1 1 9 Rated, is ſufficient. 763, 764. 

3dly. For the Criterion of the Act of 13, 14 C2. 0 is the 


Credit and Ability of being truſted with and uſing a Tenement 


or Tenements, in the ſame Pariſh or in different Parifhes, of 
the yearly Varun of 10l. Such a Perſon not being conſidered 
by the Legiſlature, as a Vagrant. ibid. 
49 And a Taking © for a whole Year” is not neceſſary :. The 
Value is the Thing to be og, not the Duration of the 


B Tenure. 763, 704, 76 7 
5  5thly: 


* 


—ů— H —ñ 


RY 
— — — x — — — D — — — ͤ — —— N 


» Conmined' in this Volume = 


ug. Eſpeclally, in a VERT of Glue where the whole Nar's 
121 Profit ariſes in one r rb or Seaſorr' of it. Page 763, 
764. 1 0 G3 | 

A Servant bired for a Year, going away for the” liſt 5 Wel and 
ſerving another Perſon, is, or is not, a Dissol ur iox of the Con- 
tract; according as it is irh, or without, the Leave of his Maſter 
- 6f- Miſtreſs. 790. J. ante $92 to ch 5. 

Uore,/the Miſtreſs gave a general Leave to work with this Perſon; 
And when they came to ſettle Accounts, the Servant returned to 

ais Miſtreſs the exact particular dum received of this Perſon, for 
his 5 Weeks Work: Which made it clear to the Court, That 
this was an Abſence wirn Leave. 790. 

Mary Dormer married: Abraham. Coiffeau, born in St. M. B. G. Son 
V Jaac Coiffeau a Frenchman that had never gained any Settlement 
in England, and of Elizabeth Taylor who was BORN in St. Ka- 

- -tharine's. Abrabum Coffeau died. The Settlement of Mary his 
Widow and her fant Children by Him, is in St. Katharine's, 

Where Elizabeth Taylor Mother” to Abraham Coffeau was ſettled. 

870 to 875 

ak ' EBzabeth Te aylor, added Ofen s Mother, muſt here be 
*conlidered as faule where the is ſtated to have been born. 

1 - Ahiabow $ Slirfoment wat follow the Settlement of $9 
Mother; becauſe his Father had none. 872, 873. 

Zaly. And the Settlement of Abrabam' 8 Wife and Children muſt 
follow His. „ and. 

Athly. Therefore Mary's Place of Settlement i is out of the Caſe; 
being that of her Hijhand. ibid. And that of her Huſband i * 

here known, ibid. 
Sthly, Birth would give even a Aal Child a Settlement, in 
 *»Caſe it's Parents had none. 873. 
bchly: There is no Difference or Biſtinction between an pac od 
and a derivative Settlement. 872, 873, 

The Marriage of a Pauper being contrary to 26 G. 2. c. 33. 9 11 
(the Man being under Age and not &c,) was holden to be AB- 
sLT ELN void: And therefore the Woman and Child could no? 

be removed to his Settlement. 898, 899. 

The being afſefſed to the Land-tax, and paying it, though 7d 

it again by the Landlord, gains a Settlement: "Determined as a 
ſettled Point. +902, 903- V. Jabra, under Pages 247, 248. and 
370, 371. and 623. 

The Pauper let Himſelf to his Brother, a Carpenter, a legal Inha- 

bitant of Hitebam, for one Year; and continued in his Service a 
Year, By their mutual Agreement, the Pauper was to receive 
ns Wages in Money; but his Brother was to teach Him the Trade 
of a Carpenter, and to provide Him with Meat Drink Waſhing 
and Lodging. He was to do all his Brother's Buſineſs in the 
| Farming 


__ —— 
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Farming Way, and any e; Work. Particularly, his Brather 
having taken a Neighbour Corn to cut, He ordered the Pauper 
to cut it: He did ſo; and his Brother zcok the Maney. The 
Panper hereby gained a Settlement in Hitcham. Page 910, 911. 
The laſt mentioned Order was ſent down to be amended, upon Al- 
legation and Affidavit of a Miſlale in the Facr of itz wiz, being 
mentioned as a married Man, when in Fact He was Angle. 91 f. 
And the Seſſions heard new Evidence, which e that He was 
Angie at the Time of the Hiring. 9114. 
But as the Afirmance of the Order of Seffions aroſe from it it's being 
amended upon new Evidence, The Court ne the Recogni- 
Zance. \ 911 and 1035. 
A Child of 8 Years of Age, taken into a Family our of Onan: TY, 
and boarded lodged and clothed ; but We, any HIRING, or any 
CoNTRACATH as to Cantinnuance, Service, Wages or Gratuity ; ; 
gains No Settlement by this Service, though He continued: fix 
Vears in it: And upon this State of the Caſe, no Hiring can be 
Preſumed, though it was near 50 Years ago. | Indeed, where a 
General Hiring is /ated, the Court will prefume it to haxe been 
a regular One, unleſs a contrary * 980. V. infra 5 
a. 
A Was frighted into Fits, 17 Days bebe the End. 25 her 
Vear's Service, and thereby rendered incapable of performing any. 
Her Maſter ſent Her firſt to a private Houſe : And She was af- 
terwards taken into an Hoſpital; and her Indiſpoſition laſted be- 
yond the Expiration of her Year ; So that She never returned to 
| her Service. But her Miſtreſs, in the Intet\m, paid Her the 
2obole Year's Wages. No Words of Diſcharge pate, 945. to 
950. The Court clearly held as follows; dix. 
1ſt. She gained a Settlement by this Service. ibid, © 
2d. Sickneſs (the Act of God) does not diſcontinue the Alle, or 
prevent a Settlement. 948, 949. 
| 3d. The Time of Sickneſs makes 5 Difference; be it in the Be- 
ginning, Middle, or End of the Lear. 948, 949. It is not like 
the Caſe of Abſence without Leave ; which, if it be in the 
Middle of the Servant's Year, may be purged by receiving 
Fim again; though not ſo, if it be at the be Bug of the Year, 
when he never returns, ibid. But Abſence with Leave, for 
a ſhort Time, or even to go upon any other Service, and 
Payment of the bol Wagek, does not hinder from being afair 
« bond fide Service. ibid. 
- th. If a Servant is raten ill by the Vi ration of "God, * the Miſter i is 


bound to provide for and 45 Care of 15 Servant, and can 


not deduct Wages ; per Ld. Mansfeld. 


3th. The being ſent to an Hoſprtal 8 = Difference from be- 
"img wie her Mater s Roof. 948, 949. 
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means not deſerting it. Page 949. 
Jh, Gaining a Settlement is a Benefit and Reward to a Servant; 
(per Fefter and Wilmot. ) 949. 
A F arm of 8 J. per Annum in Kniveton was kiired; for a Your, by 
the Pauper alone: And He and Another jointly hired another 
Farm there, of 3 J. 15 6. per Annum, and agreed © that the 
© Other ſhould have One Half of the Corn and Hay ; and after 
* that, the Pauper ſhould occupy the whole Farm; to the End of 


© Wn the Year, paying to the other 4 s. for his Share ot it,” Pe 


Cur'—All this taken together is UNDER Te Value of 10 / per 

Annum, For the VaLus muſt be eſtimated according to the 
RENT: And this Rent (of 8 J. and 1/, 175. 64.) does not 
amount to 10 JL. and the Agreement between the two Joint-te- 

nants, about the 45. can not be conſidered as a Rent. 988. 


A Hiring at all, is, by Law, a Hiring for 4 Year. 990. And 


the following Dialogue is clearly a ſufficient Hiring ; vis. * Do 
* you like the Life of a Keeper?“ Anſwer (by the Servant, the 
Pauper, ) in the Affirmative. Maſter—* Then Go into Ned Hill's 


” Place: and you ſhall want no Encouragement; I'll give you a 
« Suit of Cloaths directly. To which, the Pauper readily con- 
ſented, and went into the Place. Note— The Maſter was a 


_ Head- Keeper : And Ned Hill had been many Years One of his 


\ Servants or Under-Keepers, at the Wages of 3 J. a Year and a 


' Keeper's Livery, beſides Meat Drink and Un 990. 


Original (nt) 5 


An Gn Writ is e if 1 it bears Date before the Cauſe of 
Action. 97. : 20 


Overſeer— 


A Rate can not be made to reimburſe an Overſeer: But He may 
 . reimburſe Himſelf, wer jt in Office, out of the next Money raiſed. 


1153, I157. 


Poor-Rates ſhould (as it ſeems) either be made Mantbhy, or at leaft : 


divided and diſtributed into ſo much per Montb. 1157. 
Dying with Pariſh-Money in his Hands, his Executors or Admini- 


ſtrators muſt pay it before any other Devrs, (by 17 0-2" 6 38. 5 


53.) 1154, Es 1157. 
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Pariſh⸗ Office 


CN ABLE of a Mano including the Pariſh, but more ex- 
ten/rve, is not a Parisn-Officer within 10, 11 W.3, c. 23. 
92, 3. 1182 to 1187, See Certificate. 


pPauper— 


Upon an Attachment for a Contempt, The Defendant can not be 
admitted to defend in Forma Pauperis. 1039. 


perjury— 


In an Anſwer in Chancery No Need to prove Identity of Pen. 
nor actual Swearing, I 189. See Prog. 


Pillozv. 


Dr. Shebbeare, convicted of writing and publiſhing a Treaſonable 
| Libel, was ordered (as One part of his Sentence) to be ſet Id and 
upon the Pillory, at Charing Croſs. The Under- Sheriff of Mid- 
dleſex (Mr. Arthur Beardmore) ſuffered Him to ſtand uod it 
only, in a Sort of Triumph, without putting his Head, Neck, 
Arms, or Hands THROUGH the reſpective Holes; a Serwant i in 
Livery holding an Umbrella over his Head. And although the Un- 
der-Sheriff ſhewed that his officiating that Day was quite acci- 
- dental; and though He produced many Affidavits to ſhew that 
it was not uſual, in Middleſex, to put the Head, Neck or Arms 
or Hands through ; and though He ſwore poſitively to the Inno- 


cence and Uprightneſs of his INTENTION, and that He did, accord- - 


ing to the beſt of his Judgment, fully and duly execute the Sentence 
of the Court in the usul and cou MON Manner; Yet an Attach- 
ment iſſued againſt him for this Contempt: And He afterwards 

was fined 501. and committed to the TROP of the Marſhal, for 
A Months. 794 to 755. | 88 


Play— 


Money h ft or 1 at Play; And Securities given for the ſame. 1077 
to 1088. dee . . e 1 


Pleadin g. 


Defendant 3 Two PIR As (by Leave, under 4, 5 Aun. c. 16. 1 
11. A gailly; adly. Not guilty within 6 Years : Og: the former 


of 


— — 
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of which, Iſue is joined, tried, and found for the Plaintiff,» with 


Damages; On the latter, there. is a Demurrer, Joinder in De- 


murrer, Argument (ſubſequent to the Trial,) and e for 
the. Defendant. Page 753. 


1ſt, The general Queſtion might require much Conſideration : 


, ally. But the particular Circumſtances of this Caſe ſuffice for it's 


Determination, without going into the general Queſtion. 761d. 

1. The Plaintiff, upon the WroLE, has no Cauſe ak Action, 
. 

2. Therefore He can have neither Judgment for Hi im, nor 0 ofts 
755. 

3. The Judgment muſt be for the Defendant. id. 

4. And the Defendant muſt have Cofts of the Demurrer. 761d. 

5. But upon the Trial, no Cofts on either Side. ibid. 

6. The former Plea is not neceſſarily implied in the Latter : 
For the Plaintiff might, in the Courſe of Pleading, have 
carried the latter off from the Merits, to a Collateral Point. 
zb1d. 


 Withqdrawing a Replication and Replying de novo was permitted (for a 


reaſonable Cane) after 6 Terms; and conſidered as an Amend- | 


_ ment, 755, 750 


In Debt upon Bond, for the Penalty, where there are alternative 


Parts of the Condition, the Plaintiff muſt confine Himſelf to a 
particular Breach. 774, 775. 

There is no Need to ſpin out Pleadings to 8 12 the Thing 
is known : As, to ſpecify the reſpective Proportions of the Pay 


of a Regiment, in e a Breach in an Agent $ Non-Payment 
of it. ibid. 


| Concluding with an Averment, inſtead of Concluding to the Country, 


is only Form, and ought to be Joren for Cauſe of Demurrer, 
ibid. 


Where an Affe native and Negative are nof applied 75 the ſame Ti hing, 

the Concluſion needs not be to the Country. ibid. V. infra 1022. 
Bond .conditioned © to pay Money on or before ſuch a Day:“ Plea 
of © Payment at a Day before that Day.” The Plaintiff demur- 


red to the Plea, as offering an immaterial Iſſue. The Diſtinction 


is, © That wherever the Defendant, in an Action of Debt upon 
« Bond with a Special Condition, pleads Performance, the Plain- 
« tiff muſt aſſign an abſolute Breach ; though this be not neceſ- 


ary, where the Defendant pleads a Collateral Matter, (as a Re- 
« leaſe.”) The preſent Plea, therefore, is a proper One: And 


the Plaintiff ought to reply, That the Money was not paid upon 
« the Day alledged, nor at any Time before or after that Day.” 
44, 945. 
mh Statute of Limitations (21. J. 1. c. 16.) being pleaded to an 
Action upon the Caſe upon Aſſumpſit, and © 1 * the Promiſe 
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vas not made within {ix Years next before the exhititing of th the 
<« Bill,” The Plaintiff replies © that on 28th of Nevember 32 CG. 2. 
— within 6 Years Sc) He ſued out a LATITAT, with Intent 
e to exhibit his Bill thereupon, and accordingly did exhibit his 
* Bill thereupon, in Hilary Term 32 G. 2; And that the Promiſe 
ewas made within fix Years next before the SUING our of this 
_« LaTirar.” The Defendant rejoins, © That by the Courſe 
© and Cuſlom of this Court of B. R. a Latitat ſued out after the 
« End of any Term is ſuppoſed to have iſſued within the Term 
preceding: But that his Latitat was REALLY and TRULY ſued 
«© out AFTER the ſaid 28th of November, viz, on the 87H or 
* DECEMBER in that Year, and on the ſame Day and Year was 
« figned according to the Statute ; and that the Promiſe was nof 
« made within fix Years next before the ſaid 8 of DECEM- 
BER, on which Day the Latitat was ſo REALLY and in 
_. © TruTH ſued out. The Plaintiff demurred to this Rejoinder. 
But the Court were All Clear „That the Averment therein 
contained, ought, by Law, to be apMITTED:” And in Con- 
ſequence of that Opinion, They over-ruled the Demurrer,, and 
gave Judgment for the DEF tNDANT. Page 9 to 969. See 
Averment, Latitat, Limitation, Tee. 
Where there is an 272 mative and a Negative, the CoxcLyarox 
muſt be to the Country, 1022. V. ſupra 774. | 
In Debt on Bond conditioned © for G's rendering an Account within 
« 30 Days after any Demand in Writing,” The Defendant (pro- 


teſlando © that no Demand in Writing was made”) pleads “ that 


G. did render an Account within 30 Days after æny Demand in 
% Writing: The Plaintiff replies“ that a Demand in Writing 
« was made on a particular Day (ſpecifying the Day ;) And yet 
* no Account was rendered by G. within 30 Days after it; 5 poo | 

concludes to the Cu x TRV. ibid. and 1023. 
1ſt. This Plea © that G. rendered &c within &c after any De- 
| mand” muſt be underſtood as if it had been worded, " after 

« every Demand.” 1023, 1024. 
2d. The Replication is rightly concluded to the Country. * ibid. 
In Covenant Breach aſſigned in Non-Payment of Rent to a Wife 
and her sE conD Huſband, upon a Leaſe made by her FIRS 
Huſband and Her, for 7, 14 OR 21 Years, as the Leſſee ſhould 
hint proper. The Leſſee had covenanted to pay the Rent to 
them and their Executors Adminiſtrators and Aſſigns, during the 
SAID TERM: And He had entered, and was poſſeſſed, and con- 
tinued in Poſſeſſion. The ſecond Huſband and the Wife (the former 
Huſband being dead) aſſign the Breach in Non-Payment To 
THeMsELvEs of Rent incurred within the t ſeven Tears. 
General Demurrer to this Dot Joinder f in Demurrer. 
| Jodgmeat for the Plaintiffs. 1034. 1 
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Ona Wy in C. B. being put in Iſſue on Nul tiel Record,” The 
proper and neceſſary Method and Courſe of Practice is, To iſſue 

a CERTIORARI, and have it certified: And the Court refuſed to 

- ORDER the Officer of C. B. to ATTEND in B. R. with the Record, 

&+ 1}. 7 

A Declaration conſiſted of rwo Counts: : The Defendant pleaded to 
One; and demurred to the Other. He had Judgment for Him 

on the Demurrer : But a Verdict was given againſ-Him, on the 
Plea. The Plaintiff is intitled to Co % upon his Verdict: The 

. - Dead, to none bc his Demurrer. 1232. V. hon #533 
hs. 755. 


Poller of Jaluraue = 


on a Slip, and on the Cargo (by two diſtinct Palicies,) from News- 
 foundland to Portugal or on Foal Sc. The Ship was to be valued 
at the Sum ſubſcribed ; The Cargo was Fi/b and other Merchan- 
diſe. The Ship was TAKEN by che Enemy; the Maſter Mates, 
and All the Sailors (except an Apprentice and a Land-Man aten 
out and carried to France; the Ship remained in the Hands of the 
Enemy Eriour Days; and was then RETAKEN by a Britiſs 
© Privateer, and brought into Milford Haven ; Immediate Notice was 
given by the Inſured to the Inſurers, with an Ofer to azanDon 
the Ship and Cargo; The Ship had been /o far diſabled by a 
Storm, as to render Her W e of proceeding on her deſtined 
Voyage without going into Port, to refit, The Court held that 
this was a ToTarL Loſs; and that the Ioſurers might ABANDON. 
_ 683 to 699. V. infra 1212: (where this Caſe is minutely ſtated, 
and compared with that of Hamilton v, Mendes.) 
1ſt, © Whether the Property. be CHANGED by the Capture, o or 
not! 
406 Queſtion immaterial, as - between n erer aud Hired. 
693 to 697. 
2. This Queſtion can happen! bot! in two Caſes; viz. between 
the Owner and a neutral Vengee ; ;z or between the Owner and 
a Recaptor, 693 to 696. 
* Writers and Nations d:fer in Opinion upon it. Some hold 
0 it to be aſſoon as the Battle is over, all immediate Purſuit 
h * wn 1 and all Hope of Recovery gone. ibid. Some hold 
that the Prize muſt. be brought infra Prefidia ; ; Others, 
that 24 Hour; quiet Poſſeſſion by the Enemy, is the Cri- 
terion; The Exgliſb Courts of emf not tall ll after; SEN- 
1 na © TENCE 7 Condemnation,” 
4a aſs But as between Inſured , and. . the Ship is LOST. by the 
Capture ; Whether carried into Port or not; or condemned, 
or not; or taken by Enemy or Pirate: And the Inſurer Nooft 
+ indemnify the Inſured, as to the Loſs afually ſu ee 
Pak r IV. Vor. II. 74 (t hough | 


A Fr ABLE of the Principal Matters 


(though He is liable to no more.) "Page? 694. * 22 
1208, 120 
5. And He al ſtand in the Place of the Infured, in Caſe of 
a Re-Capture or Abandonment. 694 to 698. 
6. Wager-Policies, Intereft or 0 Intereſt, gave Riſe to. this 
Queſtion. 695. 
2dly. In general, (though not univerfally,) If an infured Ship be 
takin, the Inſured may demand, as for a total Loſs, come abandon 
to the Inſurer. 696, 697. and 12 12, 1813. 
zuly. So He may alſo, in Caſe merely of an Arr, of an Em- 
bargo, by a Prince not an Enemy. 696. 
| 4thly. Yet there may be Circumſtances, under which a Capture 
would be but a ſmall'or no Hinderance to the Voyage, and be 
ONLY an Average-Loſs : 697. As ſudden Eſcape, or imme- 
dlate Ranſom. ibid. and V. infra 1209. 
. In all Caſes, the Inſured may chooſe Nor to abandon, 697. 
thly. But He can not elect to turn what was in it's Nature but 
an Average Loſs, INTO @ fotal Las, by abandoning. ibid. 
An Inſured may recover for an Average or Partial Loſs, upon a 
Declaration for a total Loſs. 906 to 99. 
The RuLs of efimating the Lofs, upon a valued Policy, is © That 
e the Inſurer ſhall pay to the Inſured the e PRoPorRTION of 
« the Sum at which the Goods are valued in the Policy, as the 
« Price of the damaged Goods bore to the Price of the fame Goods 
had they arrived undamaged, at the Port of Delivery, when 
they were landed there.” 1172, 1173. 
1. This Proportion between ſonnd and damaged is equally the 
Rule, whether the Goods come to a rifing or to a Jaiing Mar- 
bet. 1170, 10 % ᷑́ = 
2, The Inſurer has nothing + to 1 with the Riſe or Fall of the 
Market, or with the Speculattons of the Merchan t. 1170, 
FP 
3. He is only to put the Merchant i in the fame Condition (Rela 
tion being had to the prime Coſt or Value in the Policy,) 
as He would have been in if the Goods had arrived free from 
Damage. ibid. 
4. And this accrues at the Time of the Londing of the Goods. : 
12733 
A VALUED Policy is nor to be confidersd as a Wager-Policy, 
or like Intereſt or no Intereſt : The only Effect of the Valuation 
is fixing the Amount of the prime Co v4 (juft as if the Parties 
admitted it at the Trial ;) Which, in an open Policy, muſt be 
proved; in a valued One, ſtands agreed.” 1171. And it is 
ſettled, that upon value Policies, the Merchant needs only 
prove ſome Intereſt, to take it out of 19 G. 2. c. 37. ibid. 
6, Yet if a valued Policy be uſed merely as a Cover to a Wager, 
it would be conſidered as an Evaſion of that Statute, and would 
not be ſuffered to defeat it. ibid. 


The 


rr 


Contained A this Volu me. 


The Queltios'd in general, was Whether the Plaintiff (the Inſured) 
ought to recover for a ToTar Loſs, when at the Time of his 
A#ion brought, at the Time of bis Offer to abandon, and at the 
Time of his being firſt apprized of the inſured Ship's having been 

taken, He had in rei veritate only inen an Ae, 
Page 1198 to 1215. 

Iſt. The Plaintiff upon a Policy, can only recover an Indemnity 

. according to the Nature of his Caſe at the Time of the Action 

| brought, or (at moſt) at the Time of his Offer to abandon.. 1214. 

. 2dly. Where the Event has fixed the Loſs to be an Average-Loſs 
only before the Action brought, and before the Offer to aban- 
don, and before the Plaintiff. had Notice of any Accident, and 
- conſequently | before He could make any Election, He can 

recover for an AvERAGE-Loſ⸗ only. 1214. 

3dly. But the Court gave no Opinion how it would be in Cafe a 
1 1. he or Goods inſured be reſtored in Safety, eiter 
TWEEN the er. fo | abandon, and the Bringing ef the 
9 . 


2. Or BETWEEN the Commencement of the Aden, and the 
Verdict. ibid. 
3 Or AFTER THE Monzy PAID as for a total Loſs, and the 
Inſurer ſhould attempt to compel the Inſured to "ee the 
Money and take the Ship or Goods, ibid. 
Athly. — F Property, by a Capture— . 
1. Does not 8 ei Condemnation. 1208, 1209. V. 
ſupra 693, 
2. By 29 G. 2. c. 34, J 24. The 2 roliniui, on a Recap- 
ture, continues for ever. 1209. 
3. Is not material as between pig and Inſured. 2 V. 
ſupra 693 to 696. 
5thly. The R1GuT To ABANDON, in Caſe of a Capture and Re- 
capture, muſt depend upon the particular Circum/tances of the 
Caſe: It does not neceſſarily follow, © that becauſe there is a 
_ © Recapture, therefore the. Loſs ceaſes to be total.” 1209. 
Nor ought the Inſured to recover (upon a Contract of Indem- 
nity) as for a fotal Loſs, when the final Event has decided that 
the Damnification is in Truth but an anregt. Lor at the 
moſt. 1209 to 1213. 
Sthly. The Caſe of Goſs v. Wi ern was not ſimilar to this Caſe of 
Hamilton v. Mendes: Both Qu ſtated and een 1212, 
121 | 
a 8 ana or a Deſire to turn the Fall if the 
Market upon the Inſurer (who has no Concern in it,) are Rea- 
ſons againſt permitting an Inſured to abandon. 1213. 
8thly. The Inſurer ought not to pay /ſ5 than the Varo Ll the 
Tos nor the Inſured to receive more. 1214. 
- . gthly. An en is not obliged to abandon, in any Caſe, 12 1211, 
ot y. 
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total Loſs can e in * ci He has oma that 1 
Page 1211. ; 


P002-Lax. See Orders, Statures,: 60 3 Eke. 2. 2. 
5 1.) Manors, Quit-Rents, H Ts 722 pak Rath 


Powers— 


To make a JornTURE—C. Weoflon, having deviſed his Lands i in §. 
and in B. H. and in . O. to the Uſe of his Eldeſt Son James 
for Life, with Remainder in Tail Male to James's Sons; and in 
default of ſuch Iſſue, the like Limitations to his (the Teſtator's) 
Son John; with ſeyeral Remainders over; and having deviſed 
other Lands to the Uſe of his Son Fob, and then to bis ſaid Son 
James, in much the ſame Manner; inſerted a Proviſo in his, Will, 
* That James and John, when They ſhould come into Poſſeſſion 
< of their Eſtate for Life, ſhould reſpeQively have full Power Li- 
« berty and Authority, FROM TIME To Time during bis or 
« their reſpective Life or Lives, by Deed or Deeds Writing or 
« Writings to be by Him or Them reſpectively ſubſcribed and 
< ſealed in the Preſence of two or more credible Witneſſes, to 
gn limit or appoint to or to the Uſe of or in Truſt for any 
* Woman or Women that ſhall be his or their reſpective Wit: 
© or Wives, for and during the natural Life and Lives of ſuch 
* Woman or Women, for or in the Name or in Lieu of their 
« Jointure or Jointures, ALL er any Part of the ſeveral Meſ- 
« ſuages Lands Tenements and Hereditaments to Him or Them 
(the ſaid J. V. and J. W.) herein before reſpectively limited 
* as aforeſaid.” IAM ES made. Uſe of this Power, upon his Mar- 
riage in 1712, by ſettling Lands in S. with a proviſional Addition 
(during two joint Lives) of Lands in V. O. (there being an An- 
nuity payable to a Widow out of S:) In which Decd of Settlement 
there is a Proviſo for his Wife's releaſing Dower ; and alſo.,a Co- 
wenant from James, That. He had Power to make ſuch Ap 
** pointment, and that his ſaid Wife and his Sons by. Her. ſhall 
<< enjoy according to the Intent of the ſaid Deed and of his Father's 
< Will” In 1738, James RELEASES this Proviſo © that his 
40 Wife ſhall releaſe her Claim to Dower out of his Eſtate: And 
in 1751, by Indenture, reciting ©* That the Annuitant-Widow 
was dead, and, © that He bad received an additional For- 
t tune of above 600 J. which had fallen to his Wife ſince their 
cc Marriage,” He, as an IxcREASE fo bis Jointure, aſſigns, limits, 
and appoints, in PuR-UANCE and BY VIRTUE of the POWER given 
im by bis Father's Will, and of all other Powers and Authorities 
that are in Him, ALL the Meſſuages Lands Ec deviſed to Him 
by his Father's Will, in W. O. B. H. and S. to Truſtees, to the 


1 | Uſe 


_ Contained in this Volume. | 


"Ve of bis fad 1 Wife ad . Aſſigns 2 ber Life as an an Avo- | 


| MENTATION of ber Jointure. Page 1136. 

Iſt. The INTENTION of this Power, in it's ich Sehn was, 
that it might be executed at different Times, even upon the 
fame Woman. 1144, 1147, 1148. 

2dly. The Settlement made by James upon his Marriage in 1712, 


did NoT prevent or bar Him from making this further Provi- 


fion for the ſame Wife. 1144, 1145, 1148. 


zdly. The Conſtruction of Powers was brought from Equity to the 
Common-Law by the Statute o- Uſes. 1146, 1147. V. ante 
1. 


| athly. After the Statute of Uſes, ſome 700 Arie Determinations 


were made at Common Law; particulary i in the Caſe of Rattle 


v. Popham (2 Strange 992. ) ibid. 


5thly. This aroſe from not conſidering theſe powerd brooght — 
into the Common Law by the Statute of Uſes, merely as a 


Made of Ownerſhip or Property, ibid. 


| 6thly. Executions of Powers ſhould have the ſame conſtruction 


Pee and Effect in Courts of LAw, as they have in Courts of 
 -Eevity. Whatever is a good Power or Execution in Equity, 
the STATUTE makes good at Law: Whatever is an Equi- 
table Execution of a Power ought to be deetied a age One. 
i.. 
7:hly. 'A Perſon waving ſuch a Power, may 90 Et: Or if He 
does more, it ſhall be good, to the Extent of his Power. ibid. 


Pꝛattite. 


A verdi found for the Defendant, even AGAINST Buidence, ſhall 
not be ſet aſide, where the Plaintiff appears to have received 0 


real Injury, and the Damages (if found for the Plaintiff) would 
be but a mere Trifle. 664, 665. V. ante 12, 54, 353. (And 


Note, that though Verdicts given upon clear and full Evidence 
ought not to be ſet afide, Yet Verdict AGAINST Evidence, or 
againſt greatly preponderating_ Evidence, may: V. ante, pa. 394 
0 399. 

iſt. Not arbitrarily; but e to legal, judicial Diſcretion, 
and for the Attainment of Juſtice. 161. 


- 2dly: By a Common-La Court, as well as by a Court of Equity. ibid. 


3dly. Eſpecially, where Fraud interferes, the Common-Law Courts 
haue a concurrent inen with thoſe of * ibid. See 
Fraud. 8 

ahh. This Power is eſſential to Juſtice. ibid. Ie was pra affiſed 
dy the Common-Law Courts, before 1648. ibid. It is for 


the People's Benefit, ibid. It is now done upon leſs frrig — 


Terms than formerly ; viz. only Payment of Coſis. ibid. 

| sthly. As well after Trials af on as after Trials at N. iff priui. 
ibid. | 

"Par IV. Vos: II, 8A A 
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A TaBLE of the | Principal Matters 


A Judgment having been neglected to de entered up, and the Roll 
| loſt, A Rule was made, directing the Clerk of the Judgments, to 
Gen and number and file a new Roll, thirty Years backward ; 
making a Special Entry of the Day of docqueting it: But it was 
ordered, that it ſhould not be made Uſe of, _ the Admini- 

ſtrator of the Defendant. Page 722. 

The pretent Courſe is, for the Plaintiſf's Altorney to undertake to 
make the Entry upon the Roll. 723- And He does it for 5 d. 
per Sheet, which is allowed Nm by the Chict Clerk, whaſe Fee 

is 8 d. per Sheet. ibid. 

But as He acts herein as Ons of the Clerks of the Chief Curb, the 
Chief Clerk is liable to an Action by a ſuffering Purcheſer : 
(Though the Attorney is indeed anſwerable over, to Him.) ibid. 

A Certiorari having iſſued, to remove en Order of Seſſions; and a 
Rule having been n te to ſhew Cauſe why the Order ſhould. 

not be quaſhed; the Proſecutors moved to a the ſaid Rule: 
They ſhall not, after this, move to quaſb the Certiorari. 745. 
As to Habeas Corpus cum Cauſa. 7 58, 759, 779. dee Huloas 


Corpus cum Cauſa 759, 779. 
Upon Articles of the Peace. 780. See Articles of the Peace. | 


Upon Judges Orders. 781, 782. See Judges Orders. 
A Motion in Arreſt of Judgment may be made, on the. Crown Side, 
at any Time before Sentence pronounced. 801. 


Service of Proceſs upon the Day of the Return, at any Time of 


that Day, is regular ; though it be. AFTER the N ing of the Court 
on that Day. 812, 813. 


High-Bar Money or Bar- Money. 867 8 68. * High- Bar ze 


Aſter Conviction of a Miki g the Defendant muſt be pre- 


: 


ſent in Court if He would move in Arreſt Judgment; (though 


Ile needs not be ſo, upon arguing a Special Verdick.) 930, 931. 
* DECURITY for anſwering CosTs ſhall not be required of a Scotch 


Plaintiff, refident in Scotland; nor even of a Foreigner. 1026. 


Of Cyarcing Defendants IN CusTony—The whole Method of 


it diſcuſſed, both ancient and modern, and both in Term-time 
and in Vacation. 1049 to 1053. 
Iſt. A Priſoner found 1 in actual Cuſtody may be charged 5 in C uſtcdy, 
notwithſtanding He was INTITLED 70 be ſuperſeded, it He Was 
not in Fact and actually ſuperſeded. ibid. 
2dly. Fermerly, a Priſoner could not have been charged in Cu- 
ſtody, but n TERM-7ime, and (originally) by being gdtually 
brought into Court, by Rule. ibid. 
2dly. But there ought to be ſe Method of doing it in Vaca- 
 TION-t1me. 1051. | 
1ſt. A Habeas Corpus (ad reſpondend') teſted the laſt Day of 
the preceding Term, and returnable in s Court (the ſame 
Court) on the firſt Day of the next Term, has been a Me- 
thod thought by Practiſers to be ſufficient for the Purpoſe: 
But this Method is SY and 7mproper. 1049, 1052. 


3 | 1 ay. 


| Contained I. inis Volume.” 


f 2dly. The RIGUr Method s To file a Bill as of the prr- 
CEDING Term; and deliver or leave a Co of the Neclara- 
tion, as of the preceding Term, and make an Affidavit of 


havipg delivered it to or n it for the re deing in 
Cuſtody, Page 1052. 


A4 0 for Views. See View 2 co to 259. 
Payment of Money into Court, Where the Sum demanded is a Sun 


certain, or capable of being aſcertained by mere Computation, a 


Payment into Court ſhall be admitted ; and ſo much ſtruck out 
of the Neclatation. 1120. 


. Money may be patd into Court and ſtruck out of the Declaratien, 


upon only. ſome of the Breaches, chough m more Breaches are afſign- 
ed. ibid. 


Unleſs the Plaintiff proves more to be due to Him, than the Money 


brought into Court, there muſt be a Verdict for the Defendant. 
1120, 1121. 


pꝛelumption 


Muſt ariſe from ſome Ground ; Something whereon to found it. 
1072 to 1077. 


In Favour of Perſons who have ſuffici ent Power to ſuffer Common 


Recoveries, ibid. and 1072 to 1077. See Tenant in Tail, 


Printing 
Ads of Parliament, and Abridgments of Acts of Parli ament— 
I. The King's Printer is intitled, during the Term granted by 


Letters Patent of 13th Octob. 12 Ann. (for 30 Years from toth 


Jan. 1739,) to this Right, excluſive of all other Perſons not 
authorized by former Grants. 664. 


2. But the UNIVERSITY of CAMBRIDGE are, by Letters Patent 


of 26 H. 8. and 3 Car. 1. intruſted with a coNCURRENT Au- 
thority to print them wiTHIN the ſaid Univer/ity, upon the 


Terms mentioned in the ſaid Letters Patent. ibid. 


Pꝛiſon, P:tfoners— 


In c applying to be brought up. 747, 748. See Statutes. 
Of War, taken on Board of an 'Enemy's Ship, ought to apply to 


the Craum, if his Caſe merits Relief: But this Court will not take 
upon Themſelves to ſet Him at Liberty, on a Habeas . 
705, 766. See Habeas Corpus. 


Inſoluent Debtors. 747, 748. and 799. aud 901. See Statutes 
(under thoſe Pages.) 


The High-Bar Money, or Box-Money, Jong not belong to them. 
. 868. See Hgl-Bar-Money. . 
« The 
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A TaBLE of the Principal Matrers 


« The MAR$SHALSEA-Priſen in the Burrough of Scuthwark'—is bd 
Deſcription (in a Will, at leaſt,) of the Palace-Court Priſon, nat 
of the King's Bench Priſon. Page 1037 to 1039, oF: 

The Method of Charging them in Cuſtody ; and the whole Practice 
of it, (both ancient and modern, and both in Term- time and in 
Vacation.) 1049 to 1053. See Pracbice. 


Pꝛocedendo 


Granted to a Quarter-Sęeſſions; becauſe the Gbr had not fed, 
till after the Defendants had conyFesseD the Aſſault below. 749. 

T o the Sheriff's Court in London. 758, 759. See Statutes. 

To a Corporation whoſe By-Law directed a Penalty to be ſued for 


in their own Court and not e * 775 to 780. See Habeas 
Corpus cum Cauſa. 1 


Pꝛoceſs 


May be ſerved at any Time of the Return-Day, although, it be Ar- 
ex the Ri/ing of the Court. 812, 813. 


Pꝛohtbition— Ny 


To the Spiritual Court—ſhall not be granted, where they have Juriſ- 
diiction and have pronounced Sentence; (For in ſuch Caſe, the Re- 
medy muſt be by Appeal :) But if They proceed where they have 


No Juriſdiction at al, a Frohibition * be ! for, AFTER | 
Sentence. 813. 


| Promifkozy Note. See Bill of Exchange. 


An original unindorſed Promiſſory Note has no Reſemblance to a Bill N 
of Exchange. But when once indorſed, it has an exact Analog 
to a Bill of Exchange, The Indorſer then reſembles the Drauer 
of a Bill; The Maker, the Accepter of a Bill; and the Indorſee, 
the Payee of a Bill. And Promiſſory Notes, and Inland Bills of 
Exchange, are juſt upon the ſame Feoting. 676, 677. A Con- 
fuſion has ariſen from Calling the Maker of a Note the Draw- - 
*#- 7," 1004, and 679, 

The Indorſee is bound to apply to the Maxzn of the Note : And if 
He is guilty of a Neglect, and the Maker becomes inſolvent, the 
Indorſee loſes. the Money, and can net come upon the Indorſer 

at all, 676. And if the Indorſee of a Note brings an Action 
againſt the Indorſer, He (the Plaintiff) nut prove a Demand of, 
or due Diligence uſed to have gotten the Money from the MaxeR 
of the Note, 676, 677, 678. | 

Bulls of Exchange, and Promiſ/ory Notes are under the $aMe Rules 

of Determination, 1224, 1227, See Bill of Exchange, 


2 288 5 Made 


n — «Contained, in this Volume. # 


Made payable, to One, or. Orden; but .indorſed to ES a 
ing the Words—* or Order,” in, che Indorſement, hl 1216 
15 . Ser. Bi of Exchange (8. * at l WI 


ACzi 0 1 l 
© 7 p74 { 6a. f p * 
4 | ” 50 : . f : | P200 
by 


Of having SWORN an Anſwer i in Chancery is ſufficient, if the Name 
be proved to be the Perſon's Hand-#riting, and the Jurat' be 
proved to have been ſubſcribed by the Maſter ; though there be 

no Evidence of Identity of the Swearer's Perſon, or of his actual 
Swearing: At leaſt, This puts it n the Defendant to ſhew a 
reaſonable : Suſpicion that He was perſonated. (This was upon an 


Indictment for Perjury.) 1 * 8 0 
Quakers. 1 


HE ſolemn AFFIRMATION of a Quaker (to ether with ten- 
dering 20 l. purſuant to 26 G. 2. c. 18.) intitles Him to 
Lenin into the TURKEY COMPANY, without taking the OaTu 
preſcribed by that Act: For the Statute of 22 C. 2. ©. 40, © for 
allowing Quakers to make Affirmation, in Caſes where an Oath 
js or ſhall be required,” allows it, (by & 36.) And this is no 
Office or Place of Profit in the Government; (which is One of the 
3 Exceptions in F 37 &.wlt.) 999 to 100 1 
The Affirmation of a Quaker can not be read in Support of a Cum 1. 
VA Charge; nor even in Exculpation of ſuch a Charge made 
upon a THIRD Perſon, (the Quaker Himſelf not being charged 
at all, but only collaterally aſſiſting to exculpate the other Perſon :) 


But it may be read in Defence of a Criminal Charge upon HIV M- 
SELF, in Order to exculpate Himſelf, 1117. 


Nuit-Rents 
of a Manor, are not rateable to the Poor-Tax, 991 to 993. See 
e 


Rates. 


OO R-Rates ſhould (as it ſeems) either be made Monthly, « or at 
75 leaſt divided and diſtributed into ſo much per Month. 1157. 
1 a Warrant of Diſireſs be made, upon Refuſal to pay a Rate demai- 
: fled}; and before Execution of it, the Offender dies; Qu. Whether 
it can be executed upon his Goods and Chattels in the Hands of 
bis REPRESENTATIVE, 1152 to 1159. 
R As 


A TABLE of the Principal Matters 


Iſt. There may be a Doubt whether ſuch a Diſtreſs would be 
lawful, after a previous Demand of the Money made pen the 
Repreſentative. Page 1157, 1158, 1159. 

2dly. But it is clearly bad, w1iTHoUT ſuch a Demand upon * 


1159. 


Recozdari tacias Loquelam 


Stays all further Proceeding in a County Court, if delivered after i _ 

terlocutory but before final Judgment. 1151, 1152. 
The Officer of the inferior Court can not refuſe Obedience to the 
Writ, under Pretence of his Fees not being paid Him. 1152. 


Relation, See Fiction, Tete, Pleading, Declaration. 


Of a Bankrupt's Certificate (when allowed,) to the Time * Signing. 5 
716 to 719. See Bankrupt. 
Of a Bankruptcy ariſing from lying 2 Months in Priſon, to the Time 

of the fir/t Arreſt, 817 to 820, See Bankrupt, 
Where a Deed of Bargain and Sale © to make a Tenant to the | 
cipe,” and a Common Recovery, when Both are completed, fhall 
be conſidered as Ons Conveyance and to relate to the Date of the 
former. 1134. See Du 


Repleader. 


The CosTs of the AMENDMENT of a Plea, which requires ſuch a 

flight Alteration in it and in all the ſubſequent Pleadings, as not 
to deface the Record, ſhall be allowed in 5 fONECESSARY 
Alterations only, and no more: 757, 

The Expence of adviſing whether to reply £ novo, ſhall in all Events 
be allowed to the Proſecutor ; and He is at Liberty to do it if 
He pleaſes : But if He does not judge proper to do ſo, He muſt 

not have Coſts as if He actually had. 7 5. 


Return 
Of Nulla Bona, upon Executions againſt Bankrupts. 817 to 820. 
See Bankrupt. þ oa don 


Richmond-park— 


 Foort-Ways through Richmond-Gate and through Egft- Sheen-Gates, 
acroſs it, were eſtabliſhed : Contra, for CARKIAGE?, of for 
Hoksk- People. 908, yogs =: ns 


Sacra - 


| Sacrament— 4 


Y 13 C. 2. Stat. 2. c. 1. No Perſon could be elected to any 
Office in a Town-Corporate who had not received the Sacrament 
according to the Rites of the Church of England, within a Year 
next before his Election: And upon his Statute, it was incumbent 
upon the Perſon elected, to prove this Fact, upon an Iſſue of 
Non fuit electus“ taken upon a Mandamus to ſwear Him in. 
Page 1014, 1015, Becauſe, elſe, his Election was void. ibid. 
But fince the Statute of 5 C. 1. c. 6. § 3. Such Election is nor vo1D, 
but only VOIDABLE in Caſe of Removal or Proſecution weithin fox 
Months. ibid. 
And therefore an Officer 1n Poss Ess oN of his Office, who brings a 


Mandamus for the Records and Inſignia belonging to it, is Nor 


ee (ſince the 5 G. 1. c. 6.) to prove this Fact, upon an Action 
for a falſe Return of Non fuit elefFus” made to ſuch Manda- 
muß; even although ſuch Return was actually made within the ſix 
Months. ibid. 

But a Perſon NEVER ADMITTED into the Office would not be 
within this latter Statute of 5 G. 1. becauſe He could neither be 
removed nor proſecuted. ibid. 


Scire atlas 


To reuive a Tudgment of above a Year's Standing. 660. See Ex- 


ecution. 


Againſt Bail, We'd 1188, See Execution. 


Scotland. 


Eduard the it maintained © That! it was HOLDEN « of hy Crown of 
gland. 851. 


5 He often exerciſed that Juriſdiction which reſulted to Him as Superior 


Lord. 850, 851, 852. 

The Court of King's Bench actually fat at  Roxhurgh. $52, 

Edward zd renounced all Preteniidn to it, in Property or . 

diviſum a Regno Angliæ. 852. 

Since the Union, In general Ads of Parliament not inkaded to include 
Scotland, the Method is, to declare therein, by Proviſo, © That 

e the Act does not extend to Scotland.” 8 v2, 

Edward the 1ſt extended the Rules of Complaints againſt the King of 
Scotland, that they might be TR1ED by a Jury of Northumberland, 
or any other County ; or before Commiſſioners to be VO by 
Him. 860. See Berwick. 


Decurity of the Peace, See Articles P the Peace. 
585 5 Sentence 


A TABLE of the — 


Sentence (protiouneed> on S convicted. * 


An Under-Sheriff of Middleſex, inſtead of ſetting Dr. . 
(who had been convicted of writing and publiſhing a Treaſonable 
Libel) Id and upon the Pillory, according to his Sentente, ſaf- 

fered Him to ſtand n @ ſort of Triumph, Erect upon the Pillory, 
Leit hout putting his Head, Neck Arms or Hands !prough,;the 
Holes; with a Servant in Livery, holding an Umnbrelia.. over his 
Head. An Attachment iſſued for this, as for a Contempt: And 
He was fined 50 I. and committed to the Marſhal far 2 Months, 
Page 794 to 798. See Pillory. | 

For greſs and malicious PERJURY in Articles of the Peace. Pillory 
once; and TRANSPORTATION for Seven Years, | 306, See Ar- 

ticles of the Peace. 

For a CoNsPIRACY to indict for a Capital Crime. oak. iy a, Bet 
een Judgment: V FHaInous. 07 | 


Service 


of Proceſi—May be at any Time of the Return-Day ; ; altough i it 
be long AFTER the Riſing of the Court. 612, 813. 


Se t-off (of mutual Debts.) 


1s extremely beneficial to the Subject. 823. | 

It was fir/t given by 2 G. 2. c. 22. § 13. a temporary Act. But 
8 G. 2. c. 24. 5. perpetuates this Clauſe of 2 G. 2. (which enacts 
generally, That where there are mutual Debis between the Far- 
ties, One may be ſet againſt the other:“) And as Doubts had 
ariſen upon the former Act, about the different Natures of Debts, 
the Latter makes a general Proviſion (vg. notwithſtanding ſuch 
« Debts are deemed in Law to be of a different Nature,“) with- 
out Exception, © wnleſs in Caſes where Either of the ſaid Debts 
«* ſhall accrue by reaſon of a Penalty contained in any Bond or 
Specialty; In which Caſes, the Debt intended to be ſet off ſhall 
be pleaded in Bar, and the Plea ſhall ſhew how much. is 7ruly 
and juſtly due on either Side, and Judgment (if the Plaintiff re- 
covers) ſhall be entered for no more than ſhall appear to be 7 55 
and juſtly due to the Plaintiff. 822, 826. | 

Since theſe two very beneficial Acts, Stoppage « or Setting-off of mu- 
tual Debts is become equivalent to aflual Payment; and a Balance 
fhall be firuch, as in Equity and Juſtice it ought to be. 825, 

But at Common Law, before theſe Acts, If the Plaintiff was even. 
more indebted to the Defendant than the Detendant to Him, He 
could only 8⁰ into a a Cour? of Equity. 826, 4 


3 — : | ———> PprORE 


— 8, 9 3 3. c. 11. oi 8. a Plaintiff could: _ From Oni TY 


Breach upon a Bond or Indenture; where the Covenants or A 
ments were to be performed at different Times, or the Montes 
paid by Jy/ialments &c; And if the Defendant had only paid Part 
of the Debt, yet the Judgment was taken for the wol Penalty, 
and flood as a deeurit for the Reſidue of the Demand: — 
often forced Defendants into Equity, for Relief. Page 824. 

To prevent which, this laft Statute was made: Which gives the 

Plaintiff Liberty, in an Action upon Bond or penal Sum Z r Non- 

Performance of Covenants, to aſſign as many Breaches as he thinks 

it, and directs Damages and Cofts on all proved, and Judgment 
thereon. Then it provides, That if after Judgment and before 
Execution, the Defendant ſhall pay into Court all the Damages 
and Coſts, a F EXECUTION ſhall be entered; or if after 

Execution, the Plaintiff ſhall be fully paid all the Damages Cs 
und Charges, the Defendant ſhall ref diſcharged of. the Bias 
TION : But yet, in each Caſe, ſuch Jup@MENT all remain as a 

further Security againſt FURTHER Breaches ; and the Plaintiff may 

have a Scire facias upon it, ſuggeſting other Breaches ; where- 

upon there ſhall be the like Proceeding as at firſt ; and on Pay- 
ment or Satisfaction (as before,) Proceedings ſhall be again ſtay- 
ed, (and ſo fories quoties,) and the Defendant ſhall de changed 
out of Execution as aforeſaid, 824, 825. 

BEFORE this laſt Statute, ACTUAL, Payment was upon the ſame 
Foot, as a SET-OFF is zow put upon: And a Plea of Payment of 
the whole Demand was juſt the fame then, as a Set-off equal to 
the whole Demand is now. 8257. 

But f there had been a Failure in Payment of any PART, the 
Plaintiff, would have been intitled to Jupe@MENT for the whole 

Penalty, (though ExzcuT1on was to be ſtayed on Payment as 
above ;) And this Judgment for the whole A was to ſtand as 
a Security to anſwer future Breaches. 825. 

The Payment here intended muſt have been an 4 CTUAL 3 
For Stoppage or Setting-off was not then equivalent to actual Pay- 
ment; but Croſ-Aclions muſt, at that Time, have been brought. 
bid. V. ſupra 822, 825. 

The wHoLE Penalty can not be pleaded by way of Fet-off; (Eſpe- 

_ cially, where the Penalty ſounds in Damages.) 1025,- 1026; 4 

Brows and. Baſkerville had mutual Demands. - Each, brought his 

Action. Brown gave Notice to ſet off: Baſkerville gave no ſuch 

Notice. Both Cauſes were tried at the very ſame Sittings: Bur 

* Brown v. Baſkerville happened to be tried firſt; and Brown took 

a Verdict for his whole Demand. Then the Cauſe of Baſherville 

_ againſt Him came on: And Brown would have ſet off, but ac 

not permitted ; And Baſkerville had a Verdict for his whole De- 

mand. This Verdict againſt Brown was ſet. aſide ; and Bron 
had Coſts of a Non-ſuit ; But Brown was ordered to remit ſo much 

1 8 C — = 


- 2 oa - 9 


73 of the Damages recovered hy Him agai 


Action, as exceeded the Balance of the 5 Debts: betwſci 
them. 1229 to 1232, - Reſolved as follows 
1. A Plaintiff cannot compel a "Defendant to ſet off. Faxe 1235. 
2. Brown had a Right, at the Time when He gave eee = 6 
give it, 1231. t. art. | 
3: His Right to make the Set-off remained in Fim after Ee 
Verdi; Which neither extinguiſhed his: Debt, nor: changed 
it's Nature, (for Judgment was not ſigned,) Dot ca. amounted 


to G6onelufive Evidence of it, z:. 
+ Brawn could pot with. r. & have taken his Verdi bor ß. 
Cd ; n Ly: r Inntal 7 
"1978 75 U * 


Sheriffs and thetr Vallis vo dn jos! 


Are alen to let Perſons out be oo Bail, en reaſonable Sins | 
af ſufficient Perſons. 926. — 


It is Oppreſſion, to take Money for doing i it; and puniſhable by Ana. 
ment or 2 zbid. and 927, 928 E 


0 7 ' ; .. A 4 
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1 wp - Ship. Ser Policy, Ioferanc, f 5 5 


e of i It: 690 to 698. Se ' Policy. | Bn © jg 
Recapture of à tate Ship. ibid. And he: Poli 15. Statutes” 9 
Mortgage of it. 941. Soc Bankrapy, Mortgage. ” FY 


We? 2 
CW . 


Stamps. 


Upon Corizs of rams in rr tf | OT. to 1167. See ee. 
Statutes. 1 85 


Statutes, Bee Conftrutlim. © 


22, 23 C. 2. c. 25. § 7. cada Stealing Fiſh. 682, See Gruhn. 

29 G. 2. c. 34. § 24. (the Prize-A&) concerning Ships taken by 
the Enemy, and RETAKEN by Men of War or Privateers, 68 3 

to 698. See Policy of Inſurance, == : 

9, 10 W. 3. c. 15. © for determining Differences by Arbitratichi— - 
was made to put Submiſſions to Arbitrations, where 0 Cauſe was 

depending, upon the ſame Fbot as thoſe where there 045 a Cauſe 


depending: And it is only declaratory of what the Law was before, 
in the latter Caſe. 71. 


12 Ann. c. 16. 716. and 891, 892. See Uſury.” b 


3, 4W,. & M. c. 12. 9 9. concernin Sury ors of fi hway 74 „ 
746. See OHM, 8 e 8 ys. 5, 


3 F. I. c. 8. (to avoid nüänecefHry Delos of Executions.) 746, 
747. See Bail, Error. 


1 


= - 
\ -y 
: =, 


3 G. 2. 


| Pariſh by Licence of a0 


C. 22. 1 REVIVED 917 29 518 e. 28. A 8 


14 G. 2. c. 34. 
21G. 2. F. 33. . EET I-44 ; A c. 22. 


26. 2. 42. is revived by 29 G. 2. . 28. P. —. „ 7 0 Be 
laſt Article above. 5 08 ka 

29 G. 2. c. 28. 747, 4 * See ebe twoilaft Articles above; 

1 m. Stat. 1. c. 18. C 2. An ce to 4 Cervificurs. Map, 


%. x Va 
© I 


Blatt) but afterwards. certificated before the 


ET had ſerved Him 40 Days, gains ve Settlement: For 
this Act makes it a Candition PRFCEDBNT to his Gaining à Set- 


tlement, That He muſt have been bound to and ſerved f 40 


Days, a Maſter who neither came into, NOR RESIDED IN the 


. 
Tc 


Removal. 


4, 5 Ann. c. 16. f 4, 8 8 


Pleading man 


of Inferior Courts (except Writs of Error or Attaint,) ſhall be 
e received or allowed, wnleſs DELIvEReD Before Ie or Demur- 


rer; So as the ſaid Iſſue or Demurter be net joined within fix 
Weeks next after the Arreſt or Appearance of. the Defendant,” . 
758, 79. F e 


Iſt. The aer 1 the Sheriff Cre i in Fe bs is, 6 © to 41. 


% low the Habeas Cor pus, provided 1 it be deliverod at any Time 


6 before the JURY is SWORN,” 


7 
bh The Habeas Corpus was not ed (there. in that Court) 


] AFTER an INTERLOCUTORY Judgment figned, and No- 
tice of executing a. Writ of Inquiry; yet a F was de- 
med: -ibeds.. os; 
29 C. 2. c. 7. (for the Nan Obſervation of the Lord's 8 Day J 787, 
2 88. Qs wot: Se Baker. | 


2G. 2. C. 22, (for the Relief of Infulvent Debtors with od, to the 


Impriſonment of their Perſons) was a temporary Act. It was ex- 
e and amended by 3 G. 2. GoTo, and continued by $:G. 2. 


24. and 14 C. 2. c. 34. (which perpetuates the Clauſe for ſet- 


Fe Debts One againſt the Other ;) and again amended and 


continued by 21 G. 2. c. 33. and finally revived and continued by 


29 C. 2. c. 28. until uſt June 1759: And then it expired. The 
32G. 2. c. 28. takes it up again. But this Act of 32 15 2. c. 28. 


does not commence till the 15th of the ſame June: So that there is 


7 Chaſm of 14 Days, during which Nothing can be done upon 


26. 2. c. 22. But the Priſoners are within the Proviſion of the 
new Act, 32 G. 2. c. 28. § 13. 799. V. _ 747, 748. 2 


824 to 827. and 25 
— . dee 1 II 


7525 753. * Orders of 


ſeveral Mat- 
2 Both Plamiff and Defendant. obtain gment, Each 
againſt the Other. 754, 755. See Pleading, 9-179} e 8 4% 
1 2. c. 19. F 13. 756. See iect ment. 13 7 eee 
21 J. I. c. 23. 1, 2. dire&s © That no Writs to remove Suits out 


—— u— — — 
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A TABLE of the Principal — 


— ih. aa. A. 2. A os, A ( — _ 


If; A Statute creates a NEW Offence, grad preſcribes a Andale Method 
of Proceeding, Sach particular Remedy muſt be ſpecifically Purfued, 
and an Indi&tment at Common Law will not lie: But if it was an Of- 
fence pum ſhable BEFORE the Making of the Statute which preſcribes 
the particular Method of Proceeding, In ſucb Caſe the particular 
Remedy is CUMULATIVE, and does ot take away the former 
Remedy ; but an Indictment at Common Law you" lie. 10 905. 
See ndidtment. 545, Bog, 1 
13, 14 C. 2. c. 12. An Overſeer refufing. t recerve a ved 
3, 4 V. & M. c. 11. J Pauper, is an Inſtance of this. 803, Bo. 
43 Eliz. c. 2. § 7, 11. A Grandfather refuſing to obey an-Order of 
Seſſions © to provide for his Grandſons'”—1s. Anot! er. 805 to 
8066. See Judictment 803 to Bob. 
8, 9 N. 3. c. 11. 88.) Moſt clearly and excellently ed. 
2 G. 2. c. 22. § 13. T 824 to 827. See Set-. dee 8 
8.2. c. 24. 8 5. 747, 748. and 799. . 
22 C. 2. c. 12, § 9. (about ſending Men and Teams to che-High- 
ways. ) 832. See Indictment. | 
9 Ann. c. 20. & 4. An Information againſt a 20 le Corporation 05 4 
Bop muſt be brought by the Attorney General, on Behalf of the 
Cron. 869. See Information. 
26 G. 2. c. 33. § 11. (for the better preventing of Clandeftins Mar- 
riages,) is made againſt Bob Parties: Anda — ge to 
it is ABSOLUTELY void. 898, 899. | 
32G. 2. c. 28. F 13. (for Rehef of Debtors with Reſpect to the Im- 
priſoninent' of their Perſons &c) was favourably conſtrued, ſo as 
to obviate any Inconvenience from the Chaſm of 14 Days, and to 
ſerve the Intention of the AQ, which did not —_ this Omiſſion. 
90. See above 799. 
23 H. 6. c. 10. though a PRIVATE Act, fo far that it muſt be Beaded 
in Caſes ariſing immediately and directly upon it, yet does not 
prevent a Court of Juſtice from taking judicial Notice ** That a 
. < Sheriff's Officer is obliged to admit to Bail, in an Action upon 
e the Caſe, provided that unexceptionable Bail be offered Him: 
* He is punifhable if He takes Money for ſo lbs becauſe it 
is his Duty to do it. 926, 927, 928. 
21 17. x. c. 16. § 3. Of Linitarins—The TRUE Time of Aae out 
__- LaT1TAT may be fhewn, where it is material; notwithſtanding = 
the Teſte, oo See Fan, 950 to go: See Latitat 901 
to 96 
43 Rl . 2. 8 1. Neither Suit Rem nor Heriars, or aber Ca- 
- ſual Profits of a Manor, are rateable to "_ Pur. Tax. 999. 
13, 14 C. 2. c. I. = 
1WW.& M. c.18, § 13. 
7, 8 V. z. c. 34. 
Sie 
22 0. 1 46. 83 36, 37. 


1002, 1003, See 8 4 
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56 4.6. 6, ee and cla * 
ye $ 3. 

2G 2622-8 „ . eden not . 

8G. a. c. 24. 32 an 1025, 1026. Sev Set-. 

J Where it is, or is not neceſſary to ſpecify in 


| - the partigular. Words of a Statute : And 
en 4 5 z.. 4 —— Excuſes or Exceptions out of Statutes 
9. f Hh 'S muſt come. on the Part of the Deferdart, 
5,9 3 by Phe or Evidence. 1036, 1037, See 
'J Averinent, Conviction, Ae. 


22 Cor. 2. c. 1. Conventicle-AQ—)A Certiorari lies to remove 
Orders made upon it; even after A ppeal, Trial, Verdict, and 
Judgment. 1040 to 1042. See ne. 


4, 5 Ann. c. 16. 88. 
3 C. 4. c. 83. 5 1. Ie, Serene 


16 C. 2. c. 7. 3: | Ee : 
9 614 $14 1080, 1082. See Gaming. 8 


13 C. 2. S. 2. g. 2. $8, 9. 40. 1096, 1097. See Damages, 
Error, Intereſt. CO 


9, 10 N. 3. c. 36. 1127 to 1120. See New Tire. 


1 ö 
5 C. a. 6. 30. $ 1. Inez. 1124. See Bankrupt. 


31 G.2, 4. 36, $25.4 1749, 1150. Ses Militia, 6nd 9H 


33 G. 2. c. 22. 
12 G. 2. c. 34. (F t.) to la Ma unlawſol Combinations of Workmen 
employed in the Wool n Manufactures G. 1 163 to 1 167. See 
Cnuickian. | | 
8 egen of Butter from * | 
1 8 C. 2. c. 2. | lanf; Butter exported from Ireland to LisBox, | 


20 C. 2. c. 7. ( and FROM, L1580N into this Kingdom, 4s nor | 

32 C. 2, c. 2. f g. ſ tobe conſidered as included in the Statutes pro- | 

31 952 2. c. 28. 0 hibiting the Importation of it From Ireland into | 
7 this INGO: 117380. . dee Conviction. 


206 5 ' ns mes. Bee Blamps, Copies. 

32 G. 2. c. 355 J. 

10, 11 V. 3. c. 23. $2, CG An Act for the better apprehendios 
_ proſecuting and puniſhing of Felons that commit Burglary, Houſe- 
breaking, or Robbery, in Shops, Warcheuſes, Coach- houſes or 
Stables, or that ſteal Horſes, 1182 to 1186. dee Certificate, 


Pa RT IV. . 2 176. 2. 


inciga Matter 


17 Gr. 5. 0 Amend pan make more effectual the Laws 8 
« ting to Rogues and Vagabonds &c” F 1, 4, 16, 17. The Luar- 
ter- Se ſſions have Juriſdiction to overbale the Conflable 8 Accounts. | 
Page 1198. 
29 G. 2. hs $ 24. (the Act for the Encouragement of Sumen 
and the more ſpeedy and effectual Manning his Majeſty” 7 Navy, | 
1209. See Policy of Inſurance, 


2 G. 2. c. 22. f 13. (about Setting One mutual Debt againſt Ano- 
cher.) 1229 to 1232. See Sr, | 


Surgeon 


Underſtanding LATIN is a previous Qualification 8 8 even out 
| Apprentice to a London Surgeon. 896. dee By-Law. | 


Surrender— 


Of a Life-Eflate, by Tenant for Life, to impower a  Rematnder- 
Man in Tail to ſuffer a Recovery—In what Caſes an aZual Sur- 
render ſhall be PRESUMEH to have been made: In what, not. 
1072 to dd See Tenant in Tail. 5 


—ͤ—ͤ— 


1 en. WK TOES, 


Tanner 


XERCISING as Occupation, without 7 Years Apprentice 
E ſhip. 1035 to 1037. See Indiciment. | 


Tenant in Tail. see Common Recovery. 


May turn his Eſtate into a Fee, or alienate it for his own Benefit, by 
por ſuffering a Common Recovery. Yo92. 

But He muſt have a ſufficient Eftate and Power, to — Him to 
ſuffer it. ibid. He muſt either be the Tenant in Tail in Poſſe//ion; 
Or He muſt have the Concurrence of the Freeholder who arg 
prior to Him under the ſame Settlements. ibid. 

This Principle is adhered to, by 14 G. 2. c. 20: Which Act means 
to preſerve the ſame Negative to Perſons claiming under the Fa- 
muly-Settlement, as they had before, ibid. and 1075. [oy 

Where a Perſon has Pow ER 70 ſuffer a Common Recovery, Ommia 
Hr ſumentur rite et ſolenniter acta, until the Contrary appears: 

But if the Contrary 4 8805 there is an End of Fae wh ra th on. 

1073, 1074. K 

3ſt. Where the Freeholder is 4 J MY for the Trane | in Tail | 
and under bis Direction, it is a Cauſe for e that Every 
py * thing Was rightly tranſacted. 5 1073: 


3 2. 


""Obntained | ry mr Wolle 55 


—— — — 
2d. $0, where the Perſons intereſted to obj ect, FO: lug: O5 97 


tunily to do fo, but inſtead of diſputing he Validity of che Re- 
covery, have acquieſced under it. Page 1073. 


* So alſo is long Poſſeſſion by the Tenant in Tail after the Death 
of the Tenant for Life: Becauſe, as the Tenant in Tail: had 


| Opportunity to ſet it right, if it had been wrong, and did not; 

it may be preſumed © that He &new it to be regular, and rot 

* Atfective. 1072, 1070. b 
1 An Actual Surrender by the Tenant for Life ſhall be pre- 


med in theſe and the like Caſes, where there is Suffictent 
Ground for ſuch a Preſumption. ibid. 


5th. But no Preſumption can be made without ſome Fas. or ; 


\, Circumſtances whereupon to found it; much leſs, againſt Pro- 
bability. 1073, 1074. 


6th. Mere Length of Time from the Suffering of the Recovery, is 
not alyone of itſelf any Ground for ſuch a Preſumption: Though 


long Poſſeſſion by the Tenant in Tail Ar TER the Death of 
. | the Tenant for Life is a Ground for it, for the Reaſon above- 
5 mentioned {under the 3d Subdirifion.) 1072, 1075, 1076. 


Teſte— 


Of a Latitat ſhall not preclude from ſhewing the TRUE Time 5 : 
Jung it out, when that is material. „ See on. 950 to. 


9. 
of a Latitat ſued out in . muſt be of the preceding Term. 
2353. 904. 

A Latitat may bear Teſte before the Cauſe of Action, if really pro- 


ſecuted after it: But an Original is abateable, if it. bears Date be- 
fore the Cauſe of Action. Back 


Treſpaſs— 


Action of Treſpaſs for Meſue Profits, and Coſts, afier a Jeden in 
Ejectment. 667, 668. See Meſne Profits, Ejectment. 


Treſpaſs vi et armis and Treſpaſs on the Gaye cannot be Joined | in the 
ſame Action. 1114. 


The Diſtinctian between them. ibid. It may eventually come out 


to be One or the . according. to the Evidence 2 at the 
Trial. ibid. 


Trial. 


Where a "Cont has Juriſdiction of the Matter; if it can Hot be 


tried in the Place, it ſhall be tri: d as near it as may be. 8 59. 
See en. | Set ot HE: 
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A TABLE of the Principal Mattors 


Fo So all FW Matters in Wales. So, as to Ireland. So, as to the Ciz- 


que- Ports. So, as to the Iſle of Ely, Page 859. 


Turkey-Company— 
Admiſſion into it. See Quakers, Mandamus, 


; ; | : TI 4 * 


Uerdit— 
-ERDICTS are to be taken favorably, not ſtricthy (ice 
Pleadings:) And if the Court can collect the clear Meating 


of the ; ith They will work it into Form, and make it ſerve. 
699, 700. See Error. 


A Verdict {hall not help, where the Conſideration manifeſtly appears, 


upon the Face of the Declaration, to be illegal. 926 to 929. 


May be ſet aſide w1THOUT Colts, upon Circumſtaaces. 1224. 


1228. See Bill of n 


Univerſity of Cambridge 


Tas a concurrent Right with the King's Printer, to Rur A. of 
Parliament and Abridgments of Acls of Parliament within the Uni- 


verſity, 99255 the Terms in their Letters ee e See 
Printing. 


Aturv. 


A Real bond fide Waczs, not at all e as a 1 is not an 
U Uſurious Contract: But an Uſurious LOAN, di ſguſed as a Wager ; 
(with Intent to have a Shift,) is ſo, 716. 
A Bond in the Penalty of 200 J. was conditioned for the 8 


of Articles. The Articles recited that the Obligee had lent the 


Obligor 100l. to be repaid at the End of 4 Years, WITHOUT - 
Zereſt; But in Conſideration that the Obligor his Executors and 


Adminiſtrators ſhould find and provide for the Obligee s Daughter, 


Meat and Drink in his Houſe for 4 Years, and alſo Board; And 
that She ſhould be Co. partner with his Wife i in the Buſineſß of a 
Milliner, and equally Share in the Profits, and bear Half the Loſſes, 
Charges (except Houſe- keeping, ) Shop-Rent, and Materials (which 
the Obligor agreed to provide ;) And alſo that the Obligor ſhould 
odge the Obligee, She paying Him 10l. a Year : And at the End 
of the 4 Years, the Obligor to repay the 100/. Principal Mo- 
ney 3 And in Caſe of the Death of the Obligee's ſaid Daughter, 
to repay to the Obligee the ſaid Principal Sum of 1001. To- 
_ SBTHER with lawful Intergſt for the ſame. 891, 892. T his i is 


——  _— — — 


"Contained 1n 1 This Volume. £ 


not ſuch a Contract as can be adjudged by the Court to be uſurious 


within 12 Ann, Stat. 2. c. 16, Page 9 892. 


— 


Wales 


Ontraſted with Berwick. 850, 851. 
A Aſſerted by Edw. 1. to be HOLDEN of the Crown of Ble 
1. 


He iſſued a Commiſſion and Writ, and made the Statute of Rutland, 
all upon that Plan. 851, 
The Statute of Rutland does not annex Wales to England; but recites 


it to have been prius Nobis Jure feodali ſubjefam :* And 27 H. 
8. c. 26. recites * that it was ever ſo.” 851. 


Males is bound by every Engliſh general A of Parliament : The 
Naming of Wales particularly, is ſuper fluous. 853, 
The Juriſdiction which the King's Bench exerciſes over Matters in 
Wales, is not given by any A# of Parliament, (as has been er- 
roneouſly fancied by Some; ) but depends upon Deductions from 
the Principles of the Common Law, in Conſequence of it's Tenure, 
viz. it's having been holden of the Crown of England before it came 


into the Hands of Ew. 77 and it's . deemed to be within the 
Realm, from that Time. 853. 


Al local Matters ariſing in Wales, triable in B. R. are by the Chow 


Law to be tried by! a Fury of the NEXT e in England... 8 859. 
See Berwick. 


Window Tar. See Orders, H. dhl. 
Uozds— 


Libellaws i in a themſelves, yet are not aftimable where ſpoken or ſworn 


in a Man's own Defence againſt a Charge in a Court of Juſtice. 
Fs to 813. See Affidavit, Libel. 


Uri ts 


What Species of Writs do, or do not RUN, to the different Do- 
' NIONsS of the King, or of the Crown; as Ireland, Berwick, the 
Iſle of Man, the Plantations, Guernſey, 0 (Calais, former- 
ly,) Scotland, the Electorate Sc. 855, 8 56. See Berwick, 


When to be dated. 907. 968. See Latitat, Original, Te efte, Li- 
mitation, Pleading. | 


Par IV. Vor. Il. „„ 
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